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Bilarq  S^aration, 


0'    • 


XIX.  VICTORIA.     1866. 


The  Court  of  Queen's  Bench  sat  in  Banc  in  this  Vacation  on  the  23d 
of  February,  for  the  purpose  of  giving  judgments  only. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

RICHARD  HENRY  BILLITER  v.  HEATHFIELD  YOUNG. 

Feb.  9 

fnta  by  the  sssigDee  of  F.,  aa  iotolveni  debtor,  for  a  conversion  in  tbe  time  of  tbe  insolrent 
Plew,  Mnonget  others,  Not  gaWtjf  uid  a  plea  jastifying  the  conversion  as  being  a  seizure 
inder  a  fi.  fa.  issaed  before  tbe  insolvency  on  a  jadgment  against  F.  in  favour  of  the  defend- 
ant Replication :  that  F.,  within  three  months  before  his  imprisonment,  being  in  insolvent 
eireamstanees,  with  a  view  of  petitioning  the  Cour^  fraudulently  charged  his  estate  in  favour 
of  defendant,  being  a  creditor,  by  a  warrant  of  attorney  void  within  stat  1  A  2  Vict.  c.  110,  s. 
69,  and  that  the  judgment  was  on  that  warrant  of  attorney.  Issue  was  taken  on  the  replica- 
tion. The  verdict  was  found  for  the  plaintiff  on  all  the  issues ;  and  he  had  judgment  Error 
was  brought  on  the  record,  and  also  on  a  bill  of  exceptions,  which  set  forth  the  evidenoe. 
By  this  it  appeared  that  the  judgment  was  on  a  warrant  of  attorney,  voluntarily  given  with  a 
view  of  petitioning  the  Court,  and  that  defendant  had  disposed  of  the  goods  seised  before  the 
iasolveney.  The  Judge  ruled  that  this  was  evidone«  of  a  conversion,  to  which  ruling  there 
was  an  exception. 

Beld,  by  Jervis,  C.  J.,  Alderson,  B.,  Cresswell,  J.,  and  Martin,  B.,  with  whom  Sir  W,  Hanle, 
befure  his  retirement  from  the  bench,  agreed,  that  the  warrant  of  attorney  was,  under  stat  1 
k  3  Viet  c.  110,  s.  59,  wholly  void,  and  not  merely  voidable ;  that  the  assignee  might  sue ; 
and  that  trover  for  a  conversion  of  F.'s  goods  before  the  insolvency  was  a  proper  form  of 
action ;  that  therefore  the  judgment  was  right,  and  the  ruling  unexceptionable. 

Held,  by  Williams,  J.,  and  Crowder,  J.,  with  whom  Lord  Wensleydale,  before  his  retirement 
from  the  Bench,  agreed,  that  the  warrant  of  attorney  was  not  absolutely  void,  but  valid  till 
the  assignee  elected  to  avoid  it  That  there  was  consequently  no  wrongful  conversion  before 
the  insolvency;  and  that  the  plaintiff,  if  entitled  to  recover  at  all,  could  not  recover  in  trover; 
and  that  there  ought  to  be  a  venire  de  novo  on  the  bill  of  exceptions  on  the  ruling  as  to  Not 
guilty,  and  jadgment  non  obstante  veredicto  on  the  insufficiency  of  the  replication  to  the  spe- 
plea. 
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On  the  bill  of  exceptions,  it  appeared  that  the  plaiptiff  had  tendered  in  evidence  an  adjadieatioB 
of  the  Insolvent  Court,  discharging  F.  after  l^e  hadtbeen  in  custody  for  one  yearj^and  had 
proved  that  immediately  afterwards  he  was  all6i|ed  to  go  free  by  the  defendant,  who  was  bis 
only  detaining  creditor.  The  defendant's '•fteu^sel  offered  to  admit  that  saoh  an  order  wss 
made,  bat  objected  to  its  being  read.  ^  l4(e  dn^e  ruled  that  it  might  be  read ;  to  which  the 
defendant  excepted.  It  was  read ;  ,apd*J|^*€tated  the  detainer  for  a  year  to  be  on  the  ground 
that  the  warrant  of  attorney  was  a*frati^(flent  preference. 

Held,  by  the  whole  Court,  that  th»  adjudication  was  admissible,  not  as  evidence  of  the  truth  of 
the  ground  on  which  itpurpdrosd'lopbe  made,  but  because  that  adjudication,  followed  by  the 
immediate  discharge  of  F.f,wM*  evidence  of  defendant's  complicity  with  F.  And  that  the 
plaintiff  was  not  bound  t^*tf^  the  defendant's  admission  of  its  effect 

Judgment  affirmed. 

This  was  .f^.p^oceeding  on  error  suggested  by  the  defendant.  The 
^^-1  case  ^afli'HKrgued^in  the  Exchequer  *Chaniber,  by  Willes  for  the 

■'  iet^if'oL'aii^Bovill  for  the  plaintiff,  before  Jervis,  C.  J.j^  Cress- 
Ve)}^«*l%d.  Williams,  Js!f  and  Parke,  Piatt,  and  Martin,  Bs.,  in  Easter 
t^K^  !^54  (May  4).  The  argument  was  not  completed  on  that  day ; 
and  the  cause  was  again  argued  by  the  same  counsel  in  Michaelmas 
term  1854  (November  17),  before  Pollock,  C.  B.,  Maule,  Williams,  and 
Growder,  Js.,  and  Piatt,  Parke,  and  Alderson,  Bs, ;  when  the  Coiirt 
took  time  to  consider  of  the  judgment. 

A  fresh  argument  was  ordered ;  and  the  cause  was  again  argued,  by 
Vernon  JSarcourt  for  the  defendant,  and  Bovill  for  the  plaintiff,  in 
Trinity  term  1855  (May  26),  before  Jervis,  C.  J.,  Pollock,  C.  B.,  Maule, 
Cresswell,  Williams,  and  Growder,  Js.,  and  Parke,  Alderson,  Piatt,  and 
Martin,  Bs.  Cur.  adv.  vuli. 

The  state  of  the  record  and  the  arguments  sufficiently  appear  by  the 
judgments,  which  were  now  delivered  seriatim,  there  being  a  difference 
of  opinion  on  the  Bench. 
^cyy      *Growdbr,  J. — This  case  has  been  twice  argued  in  the  Exche- 

■'  quer  Chamber.  The  first  argument  was  before  the  Lord  Ghief 
Baron,  Parke,  B.,  Piatt,  B.,  Williams,  J.,  Martin,  B.,  and  myself:  and, 
the  Gourt  so  constituted  being  equally  divided  in  opinion,  a  second 
argument  was  desired,  which  was  accordingly  had  before  the  Lord 
Ghief  Justice  of  the  Gommon  Pleas,  the  Lord  Ghief  Baron,  Parke,  B., 
Alderson,  B.,  Maule,  J.,  Gresswell,  J.,  Piatt,  B.,  Williams,  J.,  Martin, 
B.,  and  myself.  After  the  fullest  consideration,  I  am  of  opinion  that 
the  plaintiff  in  error  is  entitled  to  our  judgment.  I  entirely  concur  in 
the  view  taken  of  this  case  by  Lord  Wensleydale,  who  has  favoured  me 
with  the  written  judgment  which  he  had  prepared  before  he  quitted  the 
Bench :  and,  as  I  am  desirous  of  adopting  all  his  arguments  and  rea- 
soning, I  think,  in  order  to  give  them  their  full  effect,  I  ought  to  use 
his  own  words.  I  shall  therefore  take  leave  to  deliver  my  opinion  ia 
the  very  language  in  which  he  has  expressed  himself. 

This  is  a  writ  of  error  from  the  Queen's  Bench.  The  declaration  is 
by  the  plaintiff  as  assignee  of  Benjamin  Flint,  an  insolvent,  and  con- 
tains  two  counts.  The  first  is,  in  the  usual  form  of  an  action  of  trover, 
against  the  defendant  for  converting  to  his  own  use,  or  wr<mgfully  de* 
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priving  Flint,  the  insolyent,  of  the  use  and  possession  of,  certain  goods 
described  in  the  declaration.  The  second  for  converting  to  his  own 
Tise,  or  wrongfully  depriving  the  plaintiff,  as  assignee  as  aforesaid,  of, 
certain  goods  of  the  plaintiff  as  assignee,  of  the  like  description. 

There  were  several  pleas.     1.  Not  guilty.     2.   That  the  goods  were 
not  Flint's.     8.   That  they  were  not  the  goods  of  the  plaintiff  as  as- 
signee.   4.    That  the  *defendant,  before  the  insolvency,  by  the  -^ . 
judgment  of  Her  Majesty's  Court  of  Queen's  Bench,  recovered  *- 
against  the  said  Benjamin  Flint  his  debt  of  460^.,  and  also  3Z.  10«.  {of 
his  damages;   and,  for  having  execution  of  the  said  judgment  and 
recovering  the  said  sums,  the  defendant  caused  to  be  sued  out  a  writ 
of  fi.  fa.  directed  to  the  sheriff  of  Sussex,  commanding  him  to  levy  of 
the  goods  and  chattels  of  the  said  Benjamin  Flint  4602.  and  3/.  10^.,  so 
recovered  as  aforesaid,  with  a  direction  to  levy  235i.  and'5«.,  besides, 
tc^    And  that  the  defendant  caused  the  said  writ  to  be  delivered  to 
the  said  sheriff  to  be  executed,  and  the  said  sheriff,  in  execution  of  th« 
Baid  writ,  and  under  and  by  virtue  of  the  same,  and  before  the  insol- 
rency,  seized  and  took  the  said  goods  in  the  said  first  count  mentioned 
and  sold  the  same,  and  levied  thereout  parcel  of  the  moneys  by  the  said 
writ  and  the  said  endorsement  so  directed  to  be  levied ;   and  the  said 
seizure,  sale,  and  levy  were  and  are  the  said  conversion  or  wrongful 
deprival,  in  the  said  first  count  mentioned.     To  this  plea  there  was  a 
repUcation  that,  after  stat.  1  Vict.  c.  110,  and  within  three  months  be- 
fore the  commencement  of  the  imprisonment  of  the  said  insolvent,  being 
such  imprisonment  as  is  in  suCh  Act  in  that  behalf  mentioned,  the  said 
msolvent,  being  then  in  insolvent  circumstances,  did,  with  the  view  and 
intention  by  him  of  petitioning  the  Court  for  his  discharge  from  custody 
under  such  Act,  voluntarily,  fraudulently,  and  contrary  to  such  Act, 
charge  his  estate  to  and  in  favour  of  the  defendant,  he  then  being  a  cre- 
ditor of  such  insolvent,  to  wit,  by  means  of  a  certain  warrant  of  attorney, 
fraudulent  and  void  within  the  true  intent  and  meaning  of  the  last- 
mentioned  statute :  whereupon  and  whereby,  and  not  otherwise,  after- 
wards, *the  defendant  obtained  the  said  judgment  and  execution  as  p^. 
aforesaid,  which  were  and  are  fraudulent  and  void.     And  on  that  *■ 
replication  the  defendant  took  issue.     The  jury  found,  by  direction  of 
the  learned  Judge,  my  brother  Coleridge,  before  whom  the  cause  was 
tried,  tie  1st  issue  as  to  the  2d  count  for  the  defendant ;  the  2d  issue 
for  the  plaintiff,  the  3d  for  the  defendant :  and  no  question  arises  upon 
any  of  these  findings.     The  question  arises  entirely  on  the  plea  of  Not 
gmlty  to  the  1st  count,  and  on  the  issue  as  to  the  replication  to  the  4tb 
plea.     On  the  trial  a  bill  of  exceptions  was  tendered  to  the  ruling  of 
the  learned  Judge  on  these  latter  issues.     The  bill  of  exceptions  sets 
out  a  great  deal  of  evidence  of  the  insolvent  circumstances  of  Flint ;  of 
his  conduct  towards  the  defendant  and  the  defendant's  towards  him ; 
the  warrant  of  attorney,  and  the  judgment  and  execution  thereon ;  the 
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vesting  order  of  the  24th  April,  1852,  vesting  the  estate  in  the  provi- 
sional assignee,  and  the  appointment  of  the  plaintiff  as  creditors'  as- 
signee on  the  5th  June,  1852.  It  then  states  that  the  counsel  for  the 
plaintiff  tendered  in  evidence  an  adjudication  made  in  the  matter  of  the 
petition  on  the  18th  May,  1852.  Whereupon  the  defendant's  counsel 
offered  to  admit  that  the  adjudication  was  made  on  that  day,  but  ob- 
jected to  the  contents  being  read  in  evidence  on  behalf  of  the  plaintiff. 
This  objection  was  overruled ;  and  the  adjudication  was  read ;  which 
\;ontained  a  judgment  that  the  insolvent  had,  with  a  view  of  giving  a 
preference,  fraudulently  charged  or  mortgaged  part  of  his  property, 
and  an  order  that  he  should  not  be  discharged  until  he  had  been  ia 
custody  for  one  year  from  the  date  of  the  vesting  order,  at  the  suit  of 
0g^  one  or  more  of  the  creditors  mentioned  in  the  schedule.    Evidence 

•^  *W9S  then  given  that  he  was  taken  into  custody  on  the  same  18th 
May,  1852,  and,  on  the  20th,  discharged  by  the  defendant,  who  was 
his  only  detaining  creditor.  Several  other  facts  were  proved,  bhowing 
the  favourable  disposition  of  the  defendant  towards  the  insolvent,  and, 
vice  versfi,  of  the  insolvent  to  him. 

The  learned  Judge,  in  leaving  the  case  to  the  jury  on  the  issue  as  to 
the  1st  plea  as  to  the  Ist  count  and  the  issue  on  the  replication  to  the 
4th  plea,  told  them  that  there  was  evidence  for  their  consideration,  on 
which  they  might  find  their  verdict  for  the  plaintiff  on  those  issues. 
The  defendant's  counsel  excepted  to  the  ruling  of  the  learned  Judge  as 
to  the  admission  of  the  contents  of  the  adjudication  to  be  read,  and  to 
the  direction  that  there  was  evidence  to  go  to  the  jury  on  the  said  1st 
and  4th  issues.  First,  because  there  was  no  evidence  to  go  to  the  jury 
of  a  wrongful  conversion,  nor  any  to  sustain  the  issue  on  the  replication 
to  the  4th  plea. 

I  think  it  clear  that  the  learned  Judge  was  right  in  admitting  the 
evidence  of  the  contents  of  the  adjudication  to  show  for  what  period  be 
was  to  remain  in  custody ;  for  the  fact  that,  in  two  days  afterwards, 
the  defendant,  the  only  detaining  creditor,  discharged  him,  though  he 
was  ordered  to  be  kept  in  custody  for  a  year,  was  a  very  material  cir- 
cumstance to  show  the  footing  they  were  upon  with  each  other,  and 
important  towards  proving  that  the  warrant  of  attorney  was  given  by 
way  of  fraudulent  preference.  It  is  true  that  the  defendant's  counsel 
offered  to  admit  that  part  of  the  contents :  but  the  plaintiff  was  not 
bound  to  take  that  admission ;  and  it  is  to  be  presumed  that  the  Judge 
would  take  care  that  the  ground  of  adjudication,  viz.  the  fact  of  the 
^„^  fraudulent  charge  or  mortgage,  was  not  to  be  taken  as  proof  *of 

■'  that  fact.  And  I  think  it  is  equally  clear  there  was  abundant  evi- 
dence in  favour  of  the  plaintiff  on  the  question  as  to  the  warrant  of 
attorney  and  judgment  thereupon  being  a  fraudulent  and  void  assign- 
ment, transfer,  charge,  delivery,  or  making  over,  within  the  meaning  of 
Stat.  1  &  2  Vict.  c.  110.     K  a  warrant  of  attorney  be  given  for  the  ex- 
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press  purpose  of  being  acted  upon  forthwith  by  a  judgment  and  execu- 
tion, and  it  is  so  acted  upon,  it  may  be  an  assignment,  transfer,  or 
making  over  of  a  lease  so  as  to  create  a  forfeiture ;  Doe  dem.  Mitchin- 
Bon  V,  Carter,  8  T.  R.  300  ;(a)  and  so,  if  given  for  the  express  purpose 
of  the  insolvent's  goods  being  taken  by  a  favoured  creditor,  it  may  be 
an  assignment,  transfer,  charge,  or  delivery  or  making  over  to  such 
creditor,  as  was  decided  in  Sharpe  v,  Thomas,  6  Bing.  416  (E.  C.  L. 
R.  vol.  19).  It  seems  more  properly  to  fall  under  the  description  of  an 
assignment,  or  transfer,  than  a  charge. 

The  only  question  remaining  upon  the  bill  of  exceptions  is,  whether 
there  waa  evidence  of  the  wrongful  conversion  by  the  defendant  to  his 
own  use,  of  Flint's  goods,  or  the  wrongfully  depriving  him  of  the  use 
and  possession  of  them  so  as  to  enable  the  plaintiff  to  maintain  this 
action.  The  only  evidence  was  the  directing  and  assisting  the  sheriff 
ia  the  sale  of  the  goods  under  the  execution,  grounded  on  the  fraudu- 
lent warrant  of  attorney  and  judgment  (which  was  the  voluntary  act  of 
the  insolvent  himself),  the  proceeds  of  which  were  paid  over  to  him  : 
and  the  question  is,  Whether  that  act  is  one  which  the  assignees  may 
treat  as  a  wrongful  conversion  or  deprival  of  the  property.  If  not, 
there  should  be  a  venire  de  novo.  A  similar  question,  though  not  pre- 
cisely the  same,  would  arise  on  the  record,  if  the  *venire  de  novo  ^^^ 
was  not  awarded.  The  defendant  would  claim  the  judgment  of  the  ^ 
Court,  on  the  confession  by  the  replication  of  the  truth  of  the  plea  and 
the  insufficient  answer  in  that  replication.  The  only  difference  is,  that, 
on  the  trial,  there  was  evidence  that  the  defendant  was  cognisant  of, 
and  assisted  in,  the  voluntary  preference  by  means  of  the  warrant  of 
attorney,  and  judgment,  and  execution,  whereas  on  the  record  such 
preference  may  have  been  without  the  privity  of  the  defendant.  I  am 
of  opinion  that  the  acting  upon  the  judgment,  given  by  way  of  volun- 
tary preference,  by  seizing  and  selling  under  the  execution,  is  not  a 
conversion  of  the  goods  of  the  insolvent  or  a  wrongful  act  against  him, 
which  the  assignees  can  treat  as  wrongful  against  themselves,  either  if 
the  defendant  was  not  cognisant  of  the  fraudulent  preference  or  was 
cognisant  of  it.  It  is  in  truth  no  more  than  a  consent  to  the  assign- 
ment effected  thereby. 

The  case  turns  upon  the  construction  of  stat.  1  &  2  Vict.  c.  110,  s. 
59,  which  provides  that,  "if  any  such  prisoner  shall,  before  or  after  his 
or  hi!r  imprisonment,  being  in  insolvent  circumstances,  voluntarily  con- 
vey, assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  real  or 
personal,  security  for  money,  bond,  bill,  note,  money,  property,  goods, 
or  effects  whatsoever,  to  any  creditor  or  creditors,"  &c.,  "every  such 
conveyance,  assignment,  transfer,  charge,  delivery,  and  making  over 
■hall  be  deemed  and  is  hereby  declared  to  be  fraudulent  and  void  as 
against  the  provisional  or  other  assignee  or  assignees  of  such  said 

(a)  Sm  Croa  v.  Lnmley,  5  E.  A  B.  648,  682  (E.  C.  L.  R.  ?ol.  85). 
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prisoner  appointed  under  this  Act :  Provided  always,  that  no  such  con« 
vejance,  assignment,  transfer,  charge,  delivery,  or  making  over  shall  be 
^Q^  so  deemed  fraudulent  and  void  unless  made  within  three  ^months 

-*  before  the  commencement  of  such  imprisonment,  or  with  the  view 
or  intention,  by  the  party  so  transferring,  charging,  assigning,  convey- 
ing, delivering,  or  making  over,  of  petitioning  the  said  court  for  hia 
discharge  from  custody  under  this  Act." 

The  first  question  which  arises  is.  What  is  the  meaning  of  the  terms 
fraudulent  and  void  as  against  the  assignees?     Do  they  mean  to  render 
the  transaction  fraudulent  by  the  insolvent  debtor,  and  absolutely  void 
as  against  the  assignees,  or  only  to  put  such  transactions,  which  are 
really  nothing  but  fraudulent  preferences,  on  the  footing  of  similar 
preferences  under  the  bankrupt  laws,  before  they  were  made  acts  of 
bankruptcy,  and  to  render  them  void  at  the  election  of  the  assignees  7 
I  am  of  opinion  that  the  latter  is  the  meaning  of  the  statute,  and  that 
the  true,  construction  is,  that  they  are  placed  on  the  footing  of  fraudu- 
lent preferences,  before  they  were  made  acts  of  bankruptcy  by  stat.  6 
G.  4,  c.  16 :  the  transaction,  though  fraudulent  in  the  bankrupt  against 
the  assignees,  is  only  void  at  their  election ;  and,  before  it  is  actually 
avoided,  some  act  must  be  done  to  indicate  the  intention  to  do  so. 
When  they  were  made  acts  of  bankruptcy,  the  title  of  the  assignees 
had  relation  back  to  the  act  of  fraudulent  preference,  and  defeated  it, 
so  that,  from  that  moment,  any  disposition  of  the  goods  by  another 
was  an  illegal  interference  with  the  property  of  the  assignee,  and  a 
conversion.     But,  before  that  statute,  such  preferences,  when  they 
were  merely  fraudulent  against  the  assignees,  were  only  voidable  by 
them,  not  absolutely  void,  and  the  property  vested  till  avoided:  and 
they  must  now  be  so  treated  when  they  are  not  acts  of  bankruptcy,  aa 
,- ^^  was  decided  *by  the  case  of  Stevenson  ».  Newnham  (in  error),  13 
J  C.  B.  285  (E.  C.  L,  B.  vol.  76),(a)  after  a  full  consideration  of 
the  subject.     Prior  to  an  action  of  trover  for  goods  delivered  by  way 
of  fraudulent  preference,  a  demand  and  refusal  would  be  necessary 
in  order  to  avoid  the  transaction;  Nixon  t^.  Jenkins,  2  H.  Bl.  135, 
per  Curiam,  and  Jones  v.  Fort,  9  B.  &  G.  764  (E.  G.  L.  B.  vol. 
17).     In  the  case  of  insolvency  there  is  no  relation ;  the  title  of  the 
assignee  never  goes  further  back  than  the  date  of  the  vesting  order ; 
the  act  of  preference  by  an  insolvent  of  a  particular  creditor  under 
the  circumstances  stated  in  this  section  of  the  Act,  if  it  be   pat 
on  the  footing  of  a  fraudulent  preference  under  the  Bankrupt  Act,  ia 
simply  an  act  by  the  insolvent  fraudulent  and  void  against  his  assignee, 
if  he  chooses  to  avoid  it,  and  valid  until  he  does.     Cases  were  put  by 
Mr.  Willes,  during  the  argument,  where  it  might  be  for  the  advantage 
of  the  estate  not  to  avoid  the  act ;  for  instance  in  the  possible,  thougK 
not  very  probable,  case  when  a  chattel  should  be  voluntarily  deliverer! 

(a)  Sm  Nioholaoa  r.  Qooeb,  6  B.  A  B.  999  (B.  C.  L.  B.  toL  8»). 
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by  the  insolvent  being  then  in  insolvent  circumstances,  of  small  valtic, 
m  satisfaction  of  a  larger  debt  of  a  particular  creditor,  within  three 
months  before  the  commencement  of  imprisonment,  and  during  the 
three  months  the  estate  might  improve  and  a  larger  dividend  be  pay- 
able on  all  the  debts  than  the  value  of  the  chattel  would  be  equal  to. 
Id  such  a  case  the  assignee  would  not  elect  to  avoid  it.  According  to 
what  I  think  to  be  the  true  meaning  of  this  section,  then,  the  assignees 
can  only  treat  the  act  as  a  fraud  against  themselves  by  the  insolvent, 
and  avoid  it  by  claiming  the  goods  acquired  by  that  act,  in  this  case, 
*by  demanding  the  goods  if  they  had  remained  in  the  hands  of  p^-  - 
the  creditor,  or,  if  sold,  by  claiming  the  money ;  bringing  in  one  ^ 
ease  an  action  of  trover,  if  the  goods  were  refused  to  be  delivered  up, 
treating  the  refusal  as  an  act  of  conversion,  or  bringing  an  action  for 
money  had  and  received  in  the  other.  But  I  think  the  plaintiff  cannot 
possibly  be  allowed  to  treat  the  act  of  sale  under  the  execution,  au- 
thorized and  consented  to  by  the  insolvent  himself,  as  itself  being  a 
wrong  against  the  insolvent,  cmd  a  wrongful  depriving  of  the  insolvent 
of  his  goods,  or  a  wrong  to  the  assignees.  The  act  of  seizure  was  per- 
fectly lawful  and  valid  against  the  insolvent ;  it  was  only  a  part  of  the 
assignment  of  the  goods  agreed  to  by  both ;  it  was  valid  against  all  the 
world  except  the  assignees  when  they  should  be  appointed.  They  may 
then  disapprove  it,  and,  after  so  doing,  have  their  remedy  if  the  goods 
are  in  the  defendant's  hand ;  and,  if  they  have  been  sold,  they  may 
have  an  action  for  money  had  and  received ;  but  they  cannot  treat  the 
seizure  and  sale  as  a  wrong  against  the  insolvent,  or  as  a  wrong  to 
themselves  at  the  time  it  was  made.  I  am  therefore  of  opinion  that, 
if  the  case  stood  on  the  record  alone,  the  judgment  should  be  reversed, 
and  judgment  given  for  the  defendant  below.  And  I  tliink  that  upon 
the  issue  there  was  no  evidence  of  a  conversion,  though  the  defendant 
may  have  been  cognisant  that  the  judgment  and  execution  were  a 
fraudulent  preference ;  and  therefore  there  should  be  a  venire  de  novo. 
But,  if  it  be  conceded,  as  argued  on  behalf  of  the  defendant  in  error,  that 
the  words  of  the  statute  «  fraudulent  and  void"  are  not  to  be  construed 
M  nmply  void  at  the  election  of  the  assignees,  as  other  fraudulent  pre- 
ferences "^are,  but  absolutely  void  without  any  qualification,  I  think  ^^^  ^ 
it  clear  that  such  construction  will  not  decide  the  case  in  favour  ^ 
of  the  defendant  in  error.  If,  in  the  enumerated  cases  in  the  59th 
lection,  conveyances,  assignments,  transfers,  and  deliveries  to  creditors 
of  estate  real  and  personal,  and  payments  of  debts  to  creditors  by  money 
vr  bUlSj  are  all  absolittely  void^  what  is  the  consequence  7  Why,  simply. 
that  the  act  of  the  insolvent  does  not  operate  at  ally  real  and  personal 
estate  remaining  exactly  as  they  were  for  the  benefit  of  the  assignees ; 
their  title  to  that  real  estate  and  chattel  will  not  be  affected  in  the  leaist ; 
when  their  title  arises  by  the  vesting  order,  and  not  till  then^  they  have 
a  right  to  all  the  real  and  personal  estate  wherever  they  can  find  it ; 
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and,  when  they  do,  they  may  take  all  that  has  been  fraudulently  con- 
veyed, transferred,  or  assigned,  unaffected  by  the  previous  conveyance, 
transfer,  or  assignment  by  the  insolvent  to  a  creditor.  Such  convey- 
ance, transfer,  or  assignment  will  have  conveyed  nothing  to  the  creditor. 
The  fraudulent  and  void  act  of  the  insolvent  will  not  give  the  assignees 
»ny  title  at  the  date  of  the  act.  The  time  of  the  vesting  of  the  title 
remains  as  before.  If,  instead  of  considering  the  case  of  a  transfer  of 
goods,  we  take  the  case  of  a  voluntary  conveyance  of  land  to  a  creditor, 
no  title  is  given  at  the  date  of  the  conveyance  to  the  assignee  by  rela- 
tion ;  the  whole  effect  of  the  Act  is  that,  when  the  vesting  order  is 
made  which  transfers  the  land  to  the  assignees,  they  may  enter  and 
take  possession,  just  as  if  no  such  fraudulent  and  void  conveyance  had 
been  made.  If  the  land  is  diminished  in  value,  for  instance  a  house 
burnt  down ;  or  if,  in  the  case  of  an  assignment  or  delivery  of  goods, 
^^  o-i  they  are  lost  or  destroyed;  if  there  is  a  transfer  of  perishable  *com- 

-'  modities ;  if,  for  instance,  cattle  are  delivered  and  die,  or  are 
killed  and  eaten ;  the  assignees  have  no  remedy  any  more  than  they 
would  have  if  no  fraudulent  conveyance  at  all  had  been  made.  If  the 
chattels  had  continued  to  exist  till  the  date  of  the  vesting  order,  the 
assignees  would  have  had  them.  The  previous  transfer  and  delivery  to 
another,  which  was  merely  void  by  the  statute,  would  not  have  stood  in 
their  way ;  but,  if  they  exist  no  more,  the  assignees  can  get  nothing. 
On  the  supposition  that  the  statute  means  to  avoid  absolutely  all  assign- 
ments, transfers,  and  deliveries  of  estate,  goods,  or  money,  and  not 
merely  make  them  voidable  as  fraudulent,  there  is  no  ground  to  say 
that  it  also  makes  the  mere  receipt  of  the  thing  transferred  a  wrong 
against  the  assignees  to  be  afterwards  appointed.  Can  any  one  reason- 
ably contend  that,  if  a  creditor  receive  a  bank  note  by  way  of  payment  of 
his  debt  innocently  (for  the  clause  extends  to  all  transfers  with  or  with- 
out knowledge  of  insolvency),  he  is  thereby  guilty  of  a  wrong  act,  a 
conversion  of  the  bank  note  by  the  receipt  of  it  ?  If  he  receive  goods  in 
satisfaction,  is  he,  by  the  act  of  receipt  simply,  or,  to  go  further,  sup- 
pose he  afterwards  pay  the  note,  or  sell  the  goods  to  another  bon&  fide 
for  value,  is  he  a  tortfeasor  against  the  assignees  who  become  entitled, 
it  may  be  a  year  after  ?  I  think  it  impossible  so  to  contend.  The  act 
of  preference  is  avoided  only  against  assignees,  not  made  an  unlawftU 
act  which  they  may  treat  as  such  and  recover  for.  If  this  be  true  as 
to  money  paid,  or  goods  transferred  or  delivered  by  way  of  preference, 
it  is  equally  true  as  to  goods  assigned  by  the  circuitous  process  of  giving 
a  warrant  of  attorney  for  the  purpose  of  judgment  being  entered  there- 
on, and  the  goods  taken  thereby:  it  is  but  a  mode  of  assignment, 
*i  Ai  *^  ^  ^^^^  already  shown ;  and  that  assignment  is  simply  avoided ; 

-*  but  the  acting  under  it  in  taking  the  goods  is  analogous  to  the 
receipt  of  goods  delivered.  Though  a  void  act,  it  is  not  a  tortious  act, 
and  cannot  be  so  treated  by  the  assignees.    I  am  of  opinion,  therefore. 
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eren  if  the  statute  is  to  be  construed  to  do  more  than  put  the  case  of 
a  Yolontarj  transfer  on  the  footing  of  a  fraudulent  preference  under 
the  old  bankrupt  law,  that  it  would  give  no  title  to  the  assignees  to 
recover  in  this  case. 

But  some  consequences  which  will  follow  the  adoption  of  the  con- 
stmction  that  the  transfer  is  absolutely  avoided  are  very  serious.  The 
59th  section  applies  to  all  transfers  of  real  property  or  goods,  and  to 
all  payments  of  debts  to  creditors,  made  within  three  months  before  the 
imprisonment,  or  months,  or  even  by  possibility  longer  time  before,  if 
made  with  a  view  to  petition  the  Insolvent  Court.  If  all  these  trans- 
fers and  payments  are  absolutely  void,  and  those,  words  are  to  be  con- 
btraed  strictly,  no  title  can  be  conveyed  to  the  land  or  goods,  or  bank 
note  (unless  payable  to  bearer),  to  a  bonfi  fide  purchaser  for  value  from 
the  creditor ;  and  the  assignees  after  the  vesting  order  might  recover 
the  estate,  goods,  or  note  from  him  or  any  subsequent  purchaser.  If,  on 
the  other  hand,  the  transfer  or  payment  is  merely  fraudulent,  then  it  is 
clearly  settled  that  the  interest  conveyed  passes,  defeasible  by  the 
assignee :  but,  when  a  bon&  fide  purchaser  has  acquired  a  title,  it  is  then 
too  late,  I  conceive,  for  the  assignees  to  interfere,  as  it  is  certainly  for 
a  party  defrauded  in  a  contract  with  him  to  do  so.  Can  there  be  any 
doubt  which  is  the  more  reasonable  construction,  when  these  conse- 
quences are  considered  ?  And  the  case  of  Brook  v.  Mitchell,  6  New 
Ca.  349  (E.  C.  L.  R.  vol.  87),  decided  *by  Tindal,  C.  J.,  my  late  ^^^ 
brother  Bosanquet,  and  my  brothers  Erskine  and  Maule,  is  an  *- 
authority  completely  in  favour  of  the  defendant,  and  decided  rightly,  I 
think,  on  plain  principles  of  justice.  It  was  an  action  of  trover  broughtr 
by  the  assignees  of  a  bankrupt,  on  the  possession  of  the  bankrupt,  for 
goods  which  were  seized  under  an  execution  and  warrant  of  attorney, 
not  filed  within  twenty-one  days  under  stat.  8  Geo.  4,  c.  39,  such  war- 
rant of  attorney  being  by  the  2d  section  deemed  fraudulent  and  void 
against  assignees ;  and,  by  the  same  section,  the  assignees  are  entitled 
to  recover  back  and  receive,  for  the  use  of  the  creditors  at  large,  all  the 
moneys  levied,  or  effects  seized,  by  virtue  of  such  judgment  or  execu- 
tion. The  Court  decided,  and  I  think  most  properly  decided,  that,  as 
the  possession  was  laid  in  the  bankrupt,  and  the  conversion  before  the 
bankruptcy,  and  as  the  warrant  of  attorney  and  judgment  were  made 
void  only  as  against  the  assignees  under  the  subsequent  commission,  not 
as  against  the  bankrupt  himself,  the  judgment  and  execution  were  good 
against  him,  and  the  levy  was  no  wrongful  conversion,  and  the  transac- 
tion good  and  valid  against  him  up  to  the  time  of  the  bankruptcy.  The 
Court  said,  upon  no  legal  construction  could  the  allegation  be  sup- 
ported, that  there  was  any  wrongful  conversion  before  the  bankruptcy. 
It  also  said  that  the  assignees  could  not  maintain  an  action  of  trover, 
because  they  never  had  the  possession,  or  right  of  possession,  in  them- 
selves, because  the  relation  was  not  carried  further  back  than  the  act 
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of  bankruptcy,  and  there  was  no  provision  to  carry  it  back  to  the  giv- 
ing the  warrant  of  attorney.     So  there  is  none  in  this  case  to  create 
any  relation  at  all :  the  title  of  the  assignees  begins  with  the  vesting 
^^  ^^  order.     This  seems  to  me  to  be  perfectly  correct ;  *nor  does  the 
-'  provision  in  stat.  8  Geo.  4,  c.  39,  which  does  not  occur  in  this  sec- 
tion of  stat.  1  &  2  Vict.  c.  110,  that  the  assignee  may  recover  back  the 
moneys  levied  or  effects  seized,  though  urged  as  an  additional  argument 
in  the  judgment  in  that  case,  by  any  means  affect  the  validity  of  the 
previous  reasoning,  which  I  think  most  satisfactory.     This  provides  that 
the  assignee  may  recover  back  the  moneys  levied  or  effects  seised  ;  the 
former,  I  presume,  if  the  moneys  have  been  levied,  the  latter  if  they 
have  been  only  seized ;  merely  points  out  the  consequence  of  a  void 
warrant  and  judgment  and  execution  thereon,  as  to  the  creditor  who  did 
not  file  the  warrant  of  attorney,  and  was  therefore  himself  the  cause 
of  its  being  fraudulent  and  void.     The  case  of  Jackson  v.  Thompson, 
2  Q.  B.  887  (E.  C.  L.  R.  vol.  42),  is  cited  as  an  authority  that  an  action 
of  trover  may  be  maintained  where  there  was  a  voluntary  conveyance 
made  void  against  the  assignees,  under  the  same  section  of  stat.  1  &  2 
Vict.  c.  110  (sect.  59),  and  where  the  defendant  converted  the  goods 
under  that  conveyance.     The  question  decided  by  the  Court  in  that 
case  arose  on  a  motion  for  a  new  trial  on  the  ground  that  one  of  the 
issues  raised  by  the  record  was  not  proved,  because  a  conveyance,  which 
it  was,  for  the  benefit  of  all  the  creditors  was  not  a  voluntary  convey- 
ance under  that  statute ;  and  the  Court  held  that  it  was.     It  was  an 
action  of  trover,  by  the  assignee  of  an  insolvent,  one  count  laying  the 
possession  in  the   insolvent,   the   other,   in  the  assignees.     To   this 
count,(a)  probably  laying  the  conversion  in  the  time  of  the  insolvent, 
there  was  a  plea  of  leave  and  license  by  the  insolvent ;  replication,  that 
before  that  leave  and  license  the  insolvent  made  a  *conveyance 
void  under  stat.  1  &  2  Vict.  c.  110,  s.  59,  and  delivered  the  g(K>ds 
to  the  defendant ;  and  that  the  leave  and  license  to  convert  the  goods 
was  only  for  the  purpose  of  giving  effect  to  the  fraudulent  indenture : 
upon  which  the  rejoinder  took  issue.     The  only -question  therefore  was, 
whether  the  replication  was  proved;  and  that  depended  upon  the  ques- 
tion, whether  the  voluntary  conveyance  of  all  his  effects  for  the  benefit 
of  all  creditors  was  void.     The  question  whether  the  action  of  trover 
was  maintainable  arose  on  the  record ;  and  there  does  not  appear  to 
have  been  any  motion  in  arrest  of  judgment.     Cases  of  fraud  were 
cited  in  the  argument,  where  the  fraudulent  transaction  was  held  void, 
and  not  merely  voidable.     In  the  case  of  fraudulent  preferences,  the 
assignee  may  disafiSrm,  or  not,  as  he  pleases ;  they  are  voidable :  so 
also,  where  one  is  induced  by  another  to  enter  into  a  contract  by  frauds 
the  party  deceived  has  a  right  to  avoid  it ;  the  contract  in  the  mean  time 
is  valid :  but  in  the  cases  of  frauds  against  creditors,  by  debtors  convey- 

(a)  The  fint 
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mg  to  others  without  valuable  consideration,  they  are  absolutely  Toid, 
by  the  statute  of  Elizabeth,  against  the  executions  of  those  creditors 
without  any  further  stop.  Doe  dem.  Grimsby  ».  BaD,  11  M.  k  W.  581,t 
is  within  that  principle. 

I  am  of  opinion  that  the  judgment  must  be  reversed  and  a  venire  de 
novo  awarded,  unless  the  parties  will  agree  to  strike  out  the  plea  of  Not 
Guilty  to  tbe  first  count ;  and  then  the  judgment  should  be  reversed 
and  given  for  the  defendant,  on  the  special  pleading,  non  obstante 
veredicto. 

♦Martin,  B. — This  is  a  writ  of  error  upon  a  judgment  of  the  p^-o 
Court  of  Queen's  Bench.  The  alleged  error  is  contained  in  a  bill  ^ 
of  exceptions  to  the  direction  of  my  brother  Coleridge  upon  the  trial 
of  the  cause  at  the  Lewes  Spring  Assizes,  1868.  Tbe  action  was 
founded  upon  stat.  1  &  2  Vict.  c.  110,  s.  59.  The  section  enacts  that, 
if  any  prisoner  shall,  before  or  after  his  imprisonment,  being  in  insolvent 
circumstances,  voluntarily  assign  &r  charge  any  property  real  or  personal 
to  any  creditor,  every  such  assignment  or  charge  shall  be  deemed  and 
is  thereby  declared  to  be  fraudulent  and  void  as  against  the  assignee. 
A  proviso  follows,  which  is  not  material  to  tbe  present  case.  The  facts 
proved  at  tbe  trial  were  substantially  these.  On  the  28th  February, 
1852,  Flint,  being  in  insolvent  circumstances,  executed  a  warrant  of 
attorney  to  the  defendant,  a  creditor,  authorizing  judgment  to  be 
entered  up  for  460Z.  Judgment  was  signed  on  the  10th  March,  and  a 
fieri  facias  issued ;  on  the  28d  March  a  levy  was  made,  and  goods  seized 
tnd  sold,  and  1482.  and  upwards  realized.  On  the  16th  April  a  return 
was  made  to  this  writ ;  and  on  the  17th  a  ca.  sa.  was  issued  to  levy  the 
balance.  On  the  19th  Flint  was  arrested  and  sent  to  prison.  On  the 
23d  he  petitioned  the  Lisolvent  Court.  On  the  24th  the  vesting  order 
was  made,  and  tbe  plaintiff  appointed  assignee.  Various  other  facts 
were  proved  which  it  is  unnecessary  to  mention,  as  there  was  clearly 
eTidence  to  go  to  the  jury  tbat  the  insolvent  voluntarily  executed  the 
warrant  of  attorney  with  the  intention  of  giving  the  defendant  a  pre- 
ference :  but  it  was  not  proved  that  the  defendant  took  any  other  part 
in  the  transaction  beyond  acting  upon  tbe  warrant  of  attorney,  r^-iq 
and  directing  the  *officer  to  sell  under  the  fi.  fa.  and  give  credit  to  *• 
the  son  of  the  insolvent  at  the  sale  to  the  extent  of  lOOh  It  was  also 
not  proved  that  any  demand  of  the  money  was  made  upon  the  defend- 
ant, nor  indeed  that  the  balance  beyond  the  1002.  was  paid  to  him. 

There  are  two  questions  in  the  case :  first,  a  substantial  one.  Whether 
tbe  defendant  is  liable  to  an  action  at  the  suit  of  the  plaintiff  upon  the 
above  facts  ?  Secondly,  a  formal  one,  whether  the  plaintiff  can  recover 
upon  the  present  pleadings  ? 

In  my  opinion  the  defendant  is  liable  to  an  action.  The  object  of 
the  statute  was  to  prevent  a  person,  likely  to  become  an  insolvent 
debtor,  and  who  afterwards  became  such,  from  favouring  one  creditor 
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in  preference  to  the  others,  and  to  secure  to  the  assignee  upon  his 
appointment  the  present  possession  of  the  insolvent's  property,  for  the 
purpose  of  equal  distribution  amongst  all  the  creditors.  The  giving 
the  warrant  of  attorney  was,  I  think,  clearly  a  charging  within  the 
meaning  of  the  statute ;  and  the  damage  to  the  estate  was  the  levy  and 
sale,  under  the  fi.  fa.,  of  the  insolvent's  goods.  Now  this  was  done  by 
the  sheriff's  officer  by  the  procurement  of  the  defendant,  and  for  his 
immediate  benefit;  and,  in  consequence  of  this,  the  plaintiff,  the 
assignee,  was  deprived  of  what  the  law  intended  he  should  have,  viz., 
the  present  possession  of  the  insolvent's  property ;  and  this  by  means 
of  a  transaction  of  which  the  defendant  was  the  moving  party,  and 
which  the  law  declares  to  be  fraudulent  and  void.  The  act  of  seizure 
was  a  fraudulent  and  void  act  against  the  plaintiff,  as  assignee,  and 
injurious  to  him  by  depriving  him  of  property  which  he  otherwise 
would  have  had.  In  my  opinion  this  affords  to  him  a  right  of  action 
♦901  **g*'^*  ^^^  defendant,  being  the  person  procuring  the  seizure 

-'  to  be  effected,  and  alone  deriving  benefit  from  it.  There  is  both 
injury  and  damage  to  the  plaintiff  as  assignee ;  and  when  these  concur 
the  law  gives  a  right  of  action.  There  were  very  many  difficulties  sug- 
gested from  consequences  alleged  as  likely  to  arise,  in  the  event  of  the 
goods  seized  coming  to  the  hands  of  innocent  third  parties,  and  also 
various  others  of  various  kinds.  When  they  arise  they  must  be  dealt 
with  according  to  law ;  but  the  present  question  is  one  directly  and 
immediately  affecting  the  person  procuring  and  deriving  advantage  from 
the  act  declared  by  the  law  to  be  illegal.  The  case  of  Brook  v.  ISIitchell, 
6  New  Ca.  349  (E.  C.  L.  B.  vol.  37),  was  cited  and  much  relied  on  on 
behalf  of  the  plaintiff  in  error.  In  reality  it  bears  upon  the  second 
point  only.  So  also  a  case  of  Bennett  v.  Daniel,  10  B.  &  C.  500  (E. 
G.  L.  B.  vol.  21),  was  cited ;  but  it  does  not  affect  the  matter  in  con- 
troversy. My  judgment  is  founded  upon  what  appears  to  me  to  be 
the  plain,  obvious,  and  perfectly  intelligible  language  of  the  section  of 
the  Act  of  Parliament.  To  my  apprehension  it  is  clear  both  in  language 
and  object. 

The  second  question  is.  Can  the  plaintiff  recover  upon  the  present 
pleadings  ?  There  is  no  doubt  much  difficulty  in  this  point ;  but  it  is 
one  merely  of  form,  not  of  substance  or  merits :  and,  notwithstanding 
the  case  of  Brook  v,  Mitchell,  I  think  the  difficulty  may  be  got  over  by 
reading  the  declaration  as  averring  that  the  defendant,  before  Flint  be- 
came an  ineolvent,  converted  to  his  own  use,  and  wrongfully  deprived 
Flint  of  the  use  and  possession  of,  the  goods  seized,  and  that  the  plain-- 
tiff,  as  assignee,  was  damaged  by  reason  thereof.  Reading  it  in  this 
♦911  ^*y'  ^  think  the  cause  of  action  may  *be  deemed  sufficiently  stated. 

-'  The  seizure  and  sale  of  the  goods  caused  by  the  procurement  of 
Itie  defendant  deprived  Flint  of  the  possession  of  them :  and,  by  reason, 
of  subsequent  events,  this  became  a  fraudulent  and  void  act  as  against 
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the  plaintiff,  the  assignee.  This  was  injurious  to  him  as  such,  and  may 
be  considered  as  alleged  in  the  declaration,  as  the  cause  of  action, 
which  may  he  deemed  to  be  a  special  count  upon  the  59th  section.  For 
these  reasons  I  think  the  judgment  ought  to  be  affirmed.  There  was 
another  point  raised  as  to  the  admissibility  of  certain  evidence.  I  think 
this  was  satisfactorily  disposed  of  in  the  course  of  the  argument. 

Williams,  J. — I  am  of  opinion  that  in  this  case  there  ought  to  be  a 
venire  de  novo ;  for  that  the  Judge  at  the  trial  was  wrong  in  telling 
the  jury  that  there  was  evidence,  for  their  consideration,  on  which  they 
might  find  their  verdict  for  the  plaintiff  on  the  issue  as  to  the  plea  of 
Kot  Guilty  to  the  1st  count  of  the  declaration.    That  count  avers  that, 
before  the  insolvency  of  Flint,  the  defendant  wrongfully  converted  to 
his  own  use,  or  wrongfully  deprived  the  insolvent  of  the  use  and  pos- 
session of,  certain  of  his  goods.     Li  order  to  sustain  this  averment,  it 
was  necessary,  in  my  opinion,  to  show  some  dealing  with  the  goods  of 
the  insolvent  which  was  a  wrongful  act  against  him.    And  the  question 
is,  Whether  a  sale,  instigated  by  the  defendant,  under  an  execution 
issued  by  him  against  the  insolvent,  on  a  warrant  of  attorney  given  by 
him  by  way  of  fraudulent  preference,  is  such  an  act.     The  transaction 
cannot  even  be  described  without  showing  that,  in  point  of  fact,  it  ori- 
ginated and  was  authorized  by  the  insolvent,  and  could  not  therefore 
*be  wrongful  against  him :  but  it  is  argued  for  the  plaintiff  that,  p^^o 
in  point  of  law,  that  authority  may,  as  against  the  assignees  of  the  ^ 
insolvent,  be  regarded  as  if  it  had  never  existed,  because  it  consisted 
of  a  warrant  of  attorney,  which  by  stat.  1  &  2  Vict.  c.  110,  s.  59,  is 
to  be  deemed  fraudulent  and  void  as  against  them.    This  argument  fails, 
unless  the  assignees  have  a  right  to  treat  the  warrant  of  attorney  as 
absolutely  void  and  null  against  them.     But,  unless  there  is  a  distinc- 
tion in  this  respect  between  bankruptcy  and  insolvency  (for  which  no 
good  reason  has  been,  nor  in  my  opinion  can  be,  suggested),  the  case 
of  Stevenson  v,  Newnham,  13  C.  B.  285  (E.  C.  L.  R.  vol.  76),  shows 
conclusively  that  they  have  no  such  right.    According  to  that  decision, 
the  transaction  is  only  voidable  at  the  option  of  the  assignees,  and 
their  election  so  to  treat  it  has  no  relation  back  so  as  to  avoid  it  ab 
mitio.    And  the  judgment  of  the  Exchequer  Chamber  in  this  case  fully 
sustains,  as  it  seems  to  me,  that  passage  of  the  judgment  of  Tindal, 
C.  J.,  in  Brook  v.  Mitchell,  6  New  Ca.  862  (E.  C.  L.  R.  vol.  87),  which, 
if  it  be  good  law,  will  plainly  govern  the  present  case,  viz.,  «  as  against 
the  bankrupt  himself,  therefore,  the  judgment  was  good,  and  the  exe- 
cution a  valid  execution,  and  the  levy  was  no  wrongful  conversion ;  and 
flo  the  transaction  would  remain  a  good  and  valid  execution  against  him 
at  all  events  up  to  the  time  of  the  bankruptcy.     Upon  no  legal  con- 
Btmction,  therefore,  as  it  appears  to  us,  can  the  allegation  be  supported 
that  there  was  any  wrongful  conversion  before  the  bankruptcy."     For 
these  reasons  I  am  of  opinion  that  there  ought  to  be  a  venire  de  novo. 
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,^^0-1  It  has  been  Baid  that,  in  the  view  which  I  have  taken  of  'Hhia 
^  case,  it  turns  upon  a  technical  difficulty,  and  is  a  mere  discussion 
as  to  the  proper  form  of  action.  I  cannot  accede  to  this  suggestion ; 
though,  even  if  it  were  true,  it  would  plainly  be  our  duty  to  decide  the 
point  according  to  law,  however  irksome  such  a  duty  might  be.  If  the 
action  of  trover  be  sustainable,  the  execution*creditor  will  be  rendered 
liable  for  the  absolute  value  of  the  goods  at  the  time  of  the  sale  under 
the  execution  without  regard  to  the  sum  which  they  actually  produced ; 
which  might  lead  to  great  injustice,  especially  in  cases  where  the  credi- 
tor was  ignorant  of  the  approaching  insolvency  of  the  debtor  who  pre- 
ferred him.  Trover  is  a  proper  remedy  where  the  execution-creditor 
himself  became  the  purchaser  under  the  execution,  and,  the  goods  still 
remaining  in  his  hands,  he  refuses  to  give  them  up  to  the  assignees  on 
demand  ;  see  Nixon  v.  Jenkins,  2  H.  Bl.  135  :  but  a  case  might,  occur 
where  the  circumstances  are  such  that  a  demand  and  refusal  would  be 
no  evidence  of  a  conversion  of  the  goods,  because  the  creditor  has 
ceased  to  have  it  in  his  power  to  restore  them,  and  no  action  for  money 
had  and  received  would  lie  because  no  money  has  passed  into  his  hands. 
In  such  a  case  it  has  been  contended  that  no  action  at  all  is  sustainable 
against  him  by  the  assignees.  Without  going  that  length,  I  am  of 
opinion  that,  assuming  there  is  some  remedy  for  them,  the  proper  one 
is  an  action  on  the  case  on  the  statute,  stating  specially  all  the  facts,  in 
which  action  the  damages  would  be  proportioned  to  the  circumstances, 
and  would  not  necessarily  (as  in  trover)  be  the  absolute  value  of  the 
goods  seized  under  the  execution. 

*241      *Crbsswell,  J. — I  am  of  opinion  that  the  judgment  of  the  court 
-*  below  should  be  affirmed.     The  main  question  to  be  decided  in 
this  case,  and  the  only  one  upon  which  I  think  it  necessary  to  state  my 
opinion  at  length,  depends  upon  the  effect  to  be  given  to  the  59th  sec- 
tion of  Stat.  1  &  2  Vict.  c.  HO,  by  which  it  was  enacted  "  that  if  any 
such  prisoner  shall,  before  or  after  his  or  her  imprisonment,  being  iu 
insolvent  circumstances,  voluntarily  convey,  assign,  transfer,  charge, 
deliver,  or  make  over  any  estate,  real  or  personal,  security  for  money, 
bond,  bill,  note,  money,  property,  goods,  or  effects  whatsoever,  to  any 
creditor  or  creditors,**  &c.,  "  every  such  conveyance,  assignment,  trans- 
fer, charge,  delivery,  and  making  over  shall  be  deemed  and  is  hereby 
declared  to  be  fraudulent  and  void  as  against  the  provisional  or  other 
assignee  or  assignees  of  such  prisoner  appointed  under  this  Act.**    The 
first  question  arising  on  this  section  is.  What  is  the  meaning  of  the 
words  « is  hereby  declared  to  be  fraudulent  and  void  as  against  the 
assignee  or  assignees  of  such  prisoner**  ?     Does  it  mean  that  the  act 
prohibited  shall  be  wholly  inoperative  as  against  the  assignee,  and  be 
treated  as  if  it  had  never  been  done,  or  that  the  assignee  may  at  his 
election  render  it  void  by  some  act  to  be  done  by  him  ?     If  the  Legis- 
lature had  intended  that  such  act  should  be  altogether  inoperative,  I 
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know  not  what  stronger  or  plainer  language  could  have  been  used  to 
indicate  that  intention :  but,  if  it  was  intended  that  the  assignee  might 
elect  to  declare  it  void  and  render  it  so  by  some  act  of  his,  words  much 
more  apt  to  express  that  meaning  might  have  been  adopted :  and,  as  I 
cannot  discover  that  the  enactment,  if  construed  according  to  the  plain 
meaning  of  the  words  used,  would  lead  to  any  absurdity  or  injustice,  it 
seems  to  me  that  we  ought  so  *to  construe  it,  and  to  hold  that  the  ^^^^ 
acts  mentioned  in  the  section  in  question  are,  as  against  the  ^ 
assignee,  to  be  deemed,  as  the  Legislature  has  thereby  declared  them 
to  be,  fraudulent  and  void.     In  Doe  dem.  Grimsby  v.  Ball,  11  M.  &  W. 
531,t  the  Court  of  Exchequer  appears  to  have  been  of  opinion  that  the 
assignee  of  an  insolvent,  sued  in  ejectment  for  lands  conveyed  by  the 
insolvent  to  a  party  under  whom  the  lessor  of  the  plaintiff  claimed,  might 
make  a  good  defence  by  showing  that  the  conveyance  was  fraudulent 
and  void  against  creditors  within  stat.  13  Eliz.  c.  5,  although  it  did  not 
appear  that  they  had  adopted  any  proceedings  to  get  the  conveyance 
cancelled  or  set  aside.     It  may  be  said  that  this  construction  is  incon- 
sistent with  the  supposition  that  the  party  to  whom  such  transfer  is 
made  can  give  a  good  title  to  a  purchaser  from  him,  whereas  the  case 
of  White  V.  Garden,  10  Com.  B.  919  (E.  C.  L.  R.  vol.  70),  shows  that 
a  bon&  fide  purchaser  would  have  a  good  title  ;  and  that  to  hold  the  con- 
trary would  be  both  absurd  and  unjust.     It  appears  to  me  that  no  such 
point  is  established  by  the  case  of  White  v.  Garden.     That  decision 
proceeded  on  the  ground  that  the  first  sale  was  not,  under  the  circum- 
stances there  proved,  to  be  treated  as  void,  and  that  therefore  the  ven- 
dee might  give  a  good  title  to  a  bonfi  fide  purchaser.     The  Court  did 
not  say  that  the  second  vendee  had  a  good  title,  and  therefore  the  first 
sale  was  not  void,  but  that  the  first  sale  was  not  void,  and  therefore  the 
second  vendee  had  a  good  title.     To  assume  that  White  v.  Garden  is 
an  authority  in  this  case  is  to  assume  the  very  question  under  consider- 
ation.    The  numerous  cases  respecting  void  and  voidable  leases  do  not, 
as  it  seems  to  me,  Militate  against  the  construction  which  I  have  p^^^ 
put  upon  this  enactment.     In  many  of  them,  a  provision  that  for  ^ 
breach  of  any  covenant  by  the  lessee  the  lease  should  be  altogether  void 
has  been  held  to  be  explained  by  the  superadded  words,  "  that  the 
lessor  might  re-enter;"  and  in  others,  where  the  latter  words  were 
omitted,  it  was  held  that,  although  the  words  imported  that  the  lease 
should  be  void,  yet  it  must  have  been  intended  that  the  breach  of  cove- 
nant by  the  lessee  should  only  render  the  lease  voidable  at  the  election 
of  the  lessor ;  for  that,  to  hold  it  absolutely  void,  would  enable  the 
lessee,  to  take  advantage  of  his  own  wrong.     A  somewhat  similar  princi- 
ple appears  to  have  prevailed  in  the  decisions  as  to  ecclesiastical  leases 
made  contrary  to  stat.  13  Eliz.  c.  10.     If  made  by  a  corporation  aggre- 
gate with  a  head,  they  have  been  held  to  be  good  during  the  life  of  the 
head,  and  voidable  afterwards,  because  the  statutes  were  made  for  the 
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protection  of  successors ;  but,  if  made  by  a  corporation  aggregate  with- 
out a  head,  they  are  absolutely  void  ab  initio,  for  they  must  be  alto- 
gether good  or  altogether  bad :  the  words  there  are  construed  in  their 
ordinary  sense,  not  being  controlled  by  any  adverse  intention. 

Assuming  then  the  acts  mentioned  in  this  section  to  be  void,  the  next 
question  is,  From  what  time  are  they  to  be  treated  as  void  ?  From  the 
time  when  they  are  done,  from  the  time  when  the  assignees  are  ap- 
pointed, or  from  the  time  when  they  elect  to  treat  them  as  void  ?  I 
apprehend  that  they  must  be  held  to  be  void  from  the  time  when  they 
were  done,  or  they  will  not  be  void  as  against  the  assignees.  If  real 
or  personal  estate  or  securities  for  money  are  delivered,  under  circum- 
stances bringing  the  transaction  within  this  section,  and  the  property 
^071  so  delivered  remains  in  the  hands  of  the  party  so  *receiving  it, 

^  the  transaction  may  in  some  sense  be  considered  as  continuing, 
and  so  become  void  at  a  future  time.  But  the  payment  of  money,  once 
made,  is  at  an  end ;  the  transaction  is  complete ;  and,  if  good,  then  the 
effect  of  it  cannot  be  avoided  at  any  subsequent  time ;  and  the  remedy, 
manifestly  intended  to  be  given  to  the  creditors  at  large  through  the 
assignee,  would  be  merely  illusory  unless  the  transaction  is  held  to  be 
void  ab  initio.  Take  the  case  now  under  consideration.  Goods  are 
delivered  by  way  of  fraudulent  preference  by  a  party  intending  to 
petition  the  Insolvent  Court ;  the  party  receiving  sells  them  before  the 
insolvent  goes  to  prison  or  petitions.  If  the  transaction  is  valid,  the 
receiver  acquires  the  property  and  may  make  a  valid  sale.  The  insol- 
vent then  goes  to  prison,  petitions,  and  an  assignee  is  appointed.  What 
remedy  has  he  on  behalf  of  the  creditors  ?  If  he  brings  an  action  for 
money  had  and  received,  upon  what  principle  can  it  be  maintained  ? 
The  goods  are  supposed  to  have  been  lawfully  transferred  ;  it  is  assumed 
that,  when  he  sold,  they  were  the  property  of  the  transferree,  and  the 
money  which  he  received  was  the  proceeds  of  the  sale  of  his  own  goods ; 
it  cannot  then  be  said  that  he  received  it  to  the  use  of  the  assignee. 
If  such  an  action  is  to  be  maintained  it  must  be  on  the  assumption  that 
the  property  remained  in  the  insolvent,  that  the  party  received  the  pro- 
ceeds of  the  sale  of  the  insolvent's  goods,  and  that,  consequently,  the 
assignee  may  sue  for  it.  If  the  assignee  makes  a  demand  of  the  goods, 
and,  if  they  are  not  delivered,  treats  the  non-delivery  as  a  refusal,  and 
brings  trover,  relying  on  such  refusal  as  a  conversion,  a  conversion  it  is 
not,  but  under  some  circumstances  good  evidence  of  a  conversion.  But 
*9fil  ^^^™®  *^**  *^®  favoured  creditor,  in  *answer  to  a  demand  by  the 

-'  assignee,  says,  "  I  consumed  or  sold  the  goods  long  before  the 
imprisonment  or  petition."  If  the  transaction  is  valid  until  that  time, 
there  is  no  evidence  of  wrongful  conversion,  but  a  mere  exercise  of 
lawful  dominion  over  his  own  property ;  or  is  the  assignee  to  have,  as 
has  been  suggested,  a  special  action  on  the  case  ?  I  have  not  been  able 
to  discover  any  form  in  which  a  plausible  complaint  eould  be  made 
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against  the  party,  supposing  that  the  act  of  the  insolvent  is  to  be  treated 
as  void  only  from  the  time  of  the  imprisonment  or  petition.  Inasmuch 
then,  as  the  Legislature  has  in  plain  terms,  declared  that  the  several 
acts  enumerated  in  the  59th  section  of  stat.  1  &  2  Vict.  c.  110,  are 
fraudulent  and  void  as  against  the  assignee,  and  as  they  cannot  be  void 
against  him  unless  he  can  treat  them  as  inoperative  ab  initio,  I  think 
we  are  bound  to  hold  that  they  are  void  ab  initio,  which  gives  the  stat- 
ute an  operation  in  favour  of  the  assignee  by  relation  to  the  time  when 
such  acts  are  done ;  not  by  vesting  the  property  in  the  assignee  by  re- 
lation to  that  time,  but  by  preventing  any  person  from  saying,  in  answer 
to  the  assignee,  that  he  derived  title  from  the  insolvent  by  any  of  the 
acts  falling  within  the  59th  section. 

Assuming  this  view  of  the  subject  to  be  correct,  it  remains  to  be 
ascertained,  whether  the  action  now  under  consideration  can  be  main- 
tained, in  which  the  plaintiff  complains  of  a  conversion  of  the  insolvent's 
goods  before  he  became  insolvent.  It  appears  that  the  defendant  was 
active  in  procuring  the  seizure  and  sale  of  the  goods,  so  that  he  unques- 
tionably exercised  the  dominion  of  an  owner :  but  it  has  been  contended 
that,  at  all  events,  there  should  have  been  a  demand  and  refusal.  I 
think  it  was  unnecessary.  Having  already  expressed  my  opinion  that 
*the  delivery  was  void,  and  not  voidable  at  the  election  of  the  p^^Q 
assignee,  a  demand  was  necessary  for  the  purpose  of  showing  ^ 
such  election.  If  the  goods  had  remained  in  the  possession  of  the 
defendant,  and  the  circumstances  of  the  case  left  it  doubtful  whether 
he  claimed  property  in  them  or  not,  a  demand  and  refusal  might  have 
been  necessary  to  prove  a  conversion :  but,  admitting  that  mere  pos- 
session given  by  the  insolvent  would  have  been  lawful,  as  soon  as  it  was 
shown  that  the  transaction,  as  against  the  assignee,  was  fraudulent  and 
void,  he  had  a  right  to  say  that  the  property  remained  in  the  insolvent, 
whence  it  follows  that  the  defendant  having  possession  of  the  insolvent's 
goods  sold  and  converted  them  to  his  own  use,  without  any  right  to  do 
so ;  it  was  therefore  a  wrongful  conversion  of  which  the  assignee  may 
complain  in  this  action  without  any  previous  demand  and  refusal.  The 
defendant  is,  in  effect,  estopped  by  the  statute  from  saying  that  he 
derived  title  from  the  insolvent  or  that  the  goods  so  converted  were  not 
the  insolvent's.  K  an  action  for  money  had  and  received,  or  a  special 
action  on  the  case,  had  been  brought,  as  given  by  the  next  section  in 
cases  of  warrants  of  attorney  void  for  want  of  filing,  what  previous  step 
would  have  been  necessary  to  render  void  that  which  is  said  to  be  void- 
able only  ?  If  none  would  have  been  necessary,  neither  can  I  think 
demand  and  refusal  necessary  to  the  maintenance  of  an  action  of  trover. 
It  has  been  argued  that  the  Court  will  not  treat  a  party  as  a  wrongdoer 
by  relation.  I  think  that  is  rather  an  objection  of  form  than  substance ; 
the  action  really  being  to  recover  the  value  of  the  property  converted, 
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^^/>-|  and  not  for  dunages  other  than  that  tbIuc.     *And  in  Balme  v. 

^  Hntton,  9  Bing.  486  (E.  G.  L.  B.  toL  23),  Mr.  Justice  Taunton 
points  out  the  difference  between  holding  a  party  liable  to  troYer  by 
relation,  and  i«<^lriTig  him  a  trespasser  by  relation :  and  I  see  no  more 
hardship  in  holding  this  defendant  liable  to  an  action  in  trover  than  has 
been  cansed  by  statutes  with  relation  to  bankrupts,  for  a  very  long 
period.  It  has  been  remarked  that,  with  referoice  to  the  Bankrupt 
Acts,  the  retrospectiYe  operation  of  them  has  in  many  instances  been 
limited  to  a  short  period,  whereas  here  the  59th  section  says  that  acts 
shall  be  void  if  done  with  the  yiew  or  intention  of  petitioning  the  In- 
solvent  Court,  which  would  apply  at  any  distance  of  time.  But  I  am 
not  aware  that  those  in  whose  fayour  a  fraudulent  preference  had  been 
made  were  protected  at  any  distance  of  time,  eyen  before  such  fraudulent 
preference  was  itself  made  an  act  of  bankruptcy ;  and  it  is  not  likely 
that  in  practice  the  relation  would  go  back  to  any  distant  period,  from 
the  difficulty  of  proving  that  it  was  then  done  with  the  view  or  intention 
of  petitioning  the  Insolvent  Court. 

Having  thus  far  dealt  with  this  part  of  the  case  without  reference  to 
authority,  I  proceed  to  notice  a  few  decisions  which  appear  to  me  to 
have  a  material  bearing  both  on  the  right  to  bring  trover  and  the  neces- 
sity for  a  previous  demand  and  refund.     The  case  of  Martin  r.  Pew- 
tress,  4  Burr.  2477,  appears  to  me  to  be  a  strong  authority  on  both 
points.     There  the  bankrupt,  before  his  bankruptcy,  being  largely 
indebted   to  the  defendants,  his   bankers,  bought  goods  to  a  large 
amount  on  credit,  which  he  sold  at  prime  cost  to  the  defendants,  and 
*^11  *P^^  ^^  price  which  he  received  into  the  defendants*  bank,  de- 
-'  fendants  being  privy  to  the  whole  transaction ;  the  goods  were 
then  sold  for  the  use  of  defendants.     The  assignees  brought  trover  for 
the  goods  of  the  bankruptj  and  recovered  a  verdict,  the  jury  thinking 
that  this  was  no  sale  but  a  void  transaction.     A  new  trial  having  been 
moved  for.  Lord  Mansfield  reported  the  evidence;   and  it  does  not 
appear  that  there  was  any  demand  and  refusal.     It  was  argued  for  the 
defendants  that  trover  would  not  lie,  that  the  transaction  was  good 
against  the  bankrupts,  and  therefcHre  the  assignees  could  not  maintain 
trover  as  standing  in  his  place ;  but  the  Court  held  that  they  could,  for 
that  the  fraud  made  this  transaction  voidj  and  it  did  not  alter  the  pro- 
perty.     In  the  case  before  the  Court,  if  the  transaction  was  void  it  did 
not  alter  the  property,  and  the  defendant  sold  and  converted  to  his  own 
use  the  property  of  the  insolvent.     There  is  a  case,  Nixon  v.  Jenkins, 
2  H.  Bl.  135,  which  is  supposed  to  be  an  authority  for  saying  that  a 
demand  and  refusal  was  necessary.     It  is  difficult  to  understand  from 
the  report  what  were  the  facts  of  the  case.    All  that  the  report  says  of 
them  is :  «  Whitesett,  in  contemplation  of  insolvency,  and  with  a  view  to 
defeat  the  claims  of  his  creditors,  sold  a  large  quantity  of  goods  to  the 
defendant  Jenkins."  It  is  not  stated  whether  Jenkins  was  a  creditor,  an  1 
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by  the  transaction  was  preferred,  or  that  he  was  a  party  to  the  hank* 
mpt's  mtention  to  defrand  his  creditors.  The  Court  held  that  a  de- 
mand and  refusal  was  necessary ;  for  that,  <<  when  the  sale  was  made, 
the  parties  were  competent  to  contract ;  there  was  no  unlawful  taking 
of  *the  goods,  though  the  transaction  was  liable  to  be  impeached  p^^o 
by  the  assignees."  Now,  if  both  parties  were  aware  of  the  fraud-  ^ 
ulent  design,  and  acted  in  furtherance  of  it,  although  competent  to 
contract,  and  although  in  point  of  form  they  did  in  fact  contract,  accord- 
ing to  the  case  of  Martin  v.  Fewtress  the  pretended  sale  was  void  and 
would  not  change  the  property.  If  the  defendant  was,  not  a  creditor 
preferred  by  the  transaction,  but  a  bon&  fide  purchaser,  whatever  fraud 
the  bankrupt  may  have  intended  to  perpetrate,  the  transaction  would 
not  be  impeachable  by  the  assignees.  Moreover,  it  does  not  appear 
that  the  defendant  Jenkins  had  sold  the  goods,  or  exercised  any  other 
dominion  than  that  of  merely  receiving  possession  of  them.  I  cannot 
therefore  consider  it  as  an  authority  for  saying  that  a  demand  and 
refusal  was  necessary  in  this  case ;  the  defendant,  here,  having  caused 
the  goods  to  be  sold.  That  case  also  was  treated  as  one  where  the 
assignees  might  either  affirm  or  disaffirm  the  contract,  which  was  there- 
fore voidable  not  void,  and  is  no  authority  for  requiring  a  demand  and 
refusal  where  the  original  transaction  is  void.  But  it  is  said  that  at  all 
events  this  transaction  is  no  more  than  a  voluntary  preference  of  a  cre- 
ditor by  a  person  in  contemplation  of  bankruptcy,  and  that  the  delivery 
of  goods  for  that  purpose  (unless  it  be  an  act  of  bankruptcy)  is  a  trans- 
action voidable  only  at  the  option  of  the  assignees,  and  that  consequently 
they  cannot  maintain  trover  without  a  demand  and  refusal,  according 
to  the  case  of  Newnham  v.  Stevenson,  10  Com.  B.  713  (E.  G.  L.  B.  vol. 
70).(a)  In  that  case  it  was  said,  in  the  judgment  of  the  Court  of  Conmion 
Pleas  and  Exchequer  Chamber  (although  not  strictly  '"the  point  r^^nn 
decided),  that,  if  goods  are  delivered  by  way  of  fraudulent  prefer-  *- 
ence,  the  property  vests  in  the  transferree,  subject  to  be  divested  by 
the  assignees  at  their  election,  so  that  they  must  make  a  demand  before 
they  can  sue,  and  then  their  title  will  not  operate  by  relation,  but  only 
from  the  demand  made.  I  have  been  unable  to  discover  the  authority 
upon  which  that  statement  of  the  law  is  founded.  It  appears  to  be 
rather  at  variance  with  the  decision  in  Bust  v.  Cooper,  2  Cowp.  629, 
which  treated  such  a  transaction  as  void :  but,  assuming  it  to  be  correct, 
it  does  not  in  my  judgment  follow  that  a  rule  laid  down  by  the  courts 
as  to  a  matter,  not  in  terms  prohibited  by  the  bankruptcy  laws,  but 
which  was  deemed  to  be  contrary  to  the  spirit  and  policy  of  those  laws, 
can  be  considered  to  govern  the  construction  to  be  put  upon  the  express 
words  of  an  Act  of  Parliament.  There  is,  however,  a  decision  of  the 
Court  of  Common  Pleas,  Brook  v.  Mitchell,  6  New  Ca.  849  (E.  C.  L. 
R.  vol.  87),  which  is  supposed  to  be  a  direct  authority  for  saying  that 

(a)  And  StoTensoB  v,  Newnham,  13  C.  B.  285  (B.  C.  L.  R.  toL  76). 
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in  such  a  case  as  the  present  trover  cannot  be  maintained :  and,  if  that 
is  to  be  followed  in  this  case,  it  is  unnecessary  to  inquire  about  a  de- 
mand and  refusal.  The  declaration  was  upon  the  possession  of  the 
bankrupt,  and  a  conversion  by  the  defendant  before  the  bankruptcy. 
It  appeared,  by  the  pleadings,  that  the  bankrupt  had  given  the  defend- 
ant a  warrant  of  attorney,  which  was  not  filed  within  twenty-one  days 
after  its  execution,  and  upon  which  judgment  was  not  signed,  nor  exe- 
cution issued,  until  after  that  time ;  but  execution  was  issued  and  exe* 
cuted  before  the  bankruptcy.  The  case  was  argued  on  demurrer ;  and 
♦QJ.1  *^®  Court,  after  taking  *time  to  consider  the  question,  held  That, 

^  as  against  the  bankrupt  himself,  <<  the  judgment  was  good,  and 
the  execution  a  valid  execution,  and  the  levy  no  wrongful  conversion ; 
and  so  the  transaction  would  remain  a  good  and  valid  execution  against 
him  at  all  events  up  to  the  time  of  the  bankruptcy.  Upon  no  legal 
construction,  therefore,  as  it  appears  to  us,  can  the  allegation  be  sup- 
ported that  there  was  any  wrongful  conversion  before  the  bankruptcy." 
That  is  undoubtedly  a  direct  authority  as  to  the  construction  to  be  put 
upon  Stat.  3  G.  4,  c.  39,  s.  2,  as  to  the  effect  of  neglecting  to  file  war- 
rants of  attorney :  and,  in  order  to  give  judgment  for  the  plaintiff  in 
the  present  case,  it  is  necessary  to  distinguish  it  from  Brook  v,  Mit- 
chell, or  to  overrule  that  decision.  It  is  to  be  observed  that  the  2d 
section  of  stat.  8  G.  4,  c.  89,  as  to  warrants  of  attorney  is  introduced 
into  stat.  1  &  2  Vict.  c.  J.10,  immediately  after  the  section  on  which 
the  present  question  depends ;  and  the  particular  remedy  to  be  had  by 
the  assignee  is  pointed  out,  which  Tindal,  G.  J.,  seems  to  think  was 
done  in  order  to  provide  for  the  want  of  property  in  the  assignees ;  but 
the  form  of  action  to  be  brought  by  the  assignees  is  not  mentioned ;  the 
provision(a)  is  that  such  «  assignees  shall  be  entitled  to  recover  back 
and  receive,  for  the  use  of  the  creditors  of  such  bankrupt  at  large,  all 
and  every  the  moneys  levied  or  effects  seized."  But  for  the  decision 
of  the  Court  of  Common  Pleas,  I  should  have  thought  those  words 
might  have  been  held  to  give  an  action  of  trover,  that  being  the  usual 
form  of  action  used  for  the  recovery  of  effects :  moreover,  the  provision 
^Qf,^  rendering  void  warrants  of  *attorney,  on  account  of  the  neglect  to 

■^  file  them  or  enter  up  judgment  within  a  certain  period,  does  not 
at  all  assume  that  they  originate  in  any  fraud  on  either  side,  or  that 
there  is  at  any  time  any  actual  fraud,  but  that  they  may  operate  un- 
justly against  other  creditors,  and  therefore  shall  not  be  available 
against  them.  There  is,  therefore,  no  reasonable  ground  upon  which 
they  could  be  held  void  ab  initio  for  want  of  the  subsequent  act  of  filing. 
If,  under  such  circumstances,  a  warrant  of  attorney  followed  by  execu- 
tion could  be  considered  as  a  fraudulent  transfer,  it  would  be  within  the 
69th  section,  and  the  introduction  of  the  60th  would  have  been  unneces- 
sary.    We  must  assume,  therefore,  that  the  60th  section  relates  to 

(a)  Of  stat  8  G.  4,  o.  39,  s.  2. 
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transactions  other  than  those  provided  for  by  the  59th,  which  apph'es 
to  transactions  having  their  origin  in  fraud :  and  the  Legislature  may 
well  have  intended  that  they  should  be  altogether  inoperative  if  fol- 
lowed by  imprisonment,  or  done  with  the  intention  to  petition,  although 
a  less  extensive  remedy  is  given,  by  the  6(>th  section,  in  the  case  of 
warrants  of  attorney  and  cognovits.  I  think,  therefore,  that  the  judg- 
ment in  Brook  v.  Mitchell  is  not  decisive  of  the  present  case :  and,  if 
it  were,  inasmuch  as  it  stands  alone,  and  depends  upon  the  construc- 
tion put  upon  Stat.  3  G.  4,  c.  39,  not  upon  any  rule  of  law  or  previously 
decided  case,  I  should,  sitting  in  a  Court  of  error,  feel  bound  to  over- 
mle  it  rather  than  give  a  judgment  contrary  to  my  own  opinion  on  the 
sabject. 

Aldebson,  B. — I  also  think  that  the  judgment  in  this  case  is  right 
and  should  be  affirmed.  It  depends  on  the  *construction  of  stat.  p^Q/» 
1  &  2  Yict.  c.  110,  s.  59.  That  clause  declares  that,  where  an  ^ 
insolvent  in  contemplation  of  insolvency  shall  voluntarily  convey,  assign, 
transfer,  charge,  deliver,  or  make  over  any  estate,  real  or  personal,  any 
security  for  money,  bond,  bill,  note,  money,  property,  goods,  or  effects 
whatsoever,  to  any  creditor  or  creditors,  4c.,  every  such  conveyance, 
assignment,  transfer,  charge,  delivery,  and  making  over  shall  be  deemed 
and  was  thereby  declared  to  be  fraudulent,  and  void  against  the  pro- 
visional or  other  assignee  of  such  insolvent.  Now  what  do  the  Legis- 
lature mean  by  this  enactment  ?  K  we  take  the  literal  meaning  of  the 
words  they  use,  those  words  imply  that  such  conveyances,  &c.,  shall  have 
no  more  effect  than  conveyances,  &c.,  actually  void  and  made  under  cir- 
cnmstances  of  actual  fraud  would  have  had;  and  I  have  long  been 
taught  that  this  is  the  true  mode  of  construing  an  Act  of  Parliament, 
miless  it  leads  to  a  contradiction  or  absurdity.  And  why  should  we  not 
in  this  case  therefore  give  full  effect  to  the  literal  meaning  of  the  words  ? 
Does  any  contradiction  or  absurdity  follow  from  so  construing  them  ? 
On  the  contrary,  is  not  such  a  construction  most  in  accordance  with  the 
general  objects  of  the  Act,  and  most  just  and  reasonable  ?  These  are 
all  acts  which  directly  diminish  the  amount  of  the  estate  of  the  insolvent 
divisible  amongst  the  body  of  creditors ;  and  the  assignee  is  the  trustee 
for  that  body.  If  we  make  the  conveyance  only  voidable  at  his  election, 
we  give  to  a  trustee  the  power  at  his  discretion  to  diminish  the  property 
of  his  cestuis  que  trust.  I  do  not  think  it  necessary  to  advert  to  the 
singular  case  put  in  the  judgment  by  my  brother  Crowder ;  for  really  it  is 
80  improbable  (not  to  say  impossible)  that  such  a  collection  of  *re-  p^oir 
markable  events  should  ever  meet  together  that  it  seems  to  me  to  be  '- 
very  unreasonable  to  use  such  &  possibility  as  a  ground  for  our  decision. 
It  cannot  be  said,  if  we  do  so,  ad  ea  quae  frequentids  accidunt  jura  sub- 
veniunt.  If  however  the  words  "fraudulent  and  void"  are  construed 
literally,  the  consequences  I  have  pointed  out  will  not  follow.  It  will  be 
foond  that,  in  most  if  not  all  of  the  cases,  where  that  which  is  declared 
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to  be  Toid  is  held  to  be  voidable  at  the  option  of  the  party  aggrieved, 
the  fact  is  that  it  is  in  his  option  where  it  may  be  reasonably  probable 
that  it  will  be  for  his  advantage  to  omit  to  declare  it  void,  and  to  retain 
it  as  valid.  Thns,  in  the  case  of  a  lease,  the  lessor  may  exercise  the 
option  of  avoiding  it  or  not ;  for  there  it  may  often  be  for  his  advantage 
not  to  avoid  it ;  and  he,  acting  for  himself,  may  reasonably  judge  of 
that.  But  I  think  it  would  be  a  strange  construction  in  the  case  of  a 
mere  trustee,  whose  duty  it  is  to  act  in  one  way  only,  to  construe  the  ^ 
words  as  giving  him  what  would  be  in  the  nature  of  an  option  illusory 
altogether.  I  think  therefore  that  here  "void"  means  "absolutely 
void,"  and  not  voidable  at  the  option  of  the  assignee  of  the  insolvent. 
Then  from  what  period  is  it  to  be  void  ?  It  seems  to  me  it  must  be  void 
from  the  time  of  the  act  done  or  conveyance  made.  By  so  holding  we 
can  alone  give  it  full  effect.  The  whole  of  the  operation  of  the  provi- 
sion would  be  lost  unless  we  held  that  the  effect  begins  at  the  time  of 
the  fraudulent  and  void  act  done,  and  does  not  commence  with  the 
appointment  of  the  assignee.  It  is  the  same,  as  soon  as  an  assignment 
has  been  made,  as  if  the  property  had  been  still  in  the  insolvent^  and 
the  possession  only  changed  of  the  property  from  the  insolvent  to  the 
defendant,  with  this  additional  circumstance,  that  all  intermediate  acts 
^Qo-1  done  *by  the  defendant  inconsistently  with  this  mere  possession 
-'  are  acts  tortious  on  his  part.  If,  therefore,  the  property  remains 
unchanged  in  his  possession,  he  is  liable  to  no  action  on  the  part  of  the 
assignee  till  the  assignee  has  demanded  and  been  refused  possession  of 
it.  After  that,  trover  will  lie  for  it ;  for  the  refusal  is  inconsistent  with 
the  assignee's  right  of  property.  But  a  demand  and  refusal  are  only 
necessary,  as  evidence  of  a  conversion,  where  there  has  been  no  other 
conversion  before.  If  there  has,  as  here  is  the  case,  the  action  of  trover 
will  lie  without  anything  more  done  on  the  assignee's  part.  That  is  the 
case  here ;  and  the  action  well  lies  against  the  defendant.  Though  the 
insolvent  may  have  had  the  right  lawfully  to  deliver  possession  of  the 
goods  to  the  defendant,  yet  the  act  of  defendant  in  disposing  of  and 
exercising  the  right  of  property  over  them  was  unlawful:  and  he  cannot 
set  up  that  it  was  lawful  as  being  done  by  the  assent  of  the  insolvent, 
the  then  apparent  owner ;  for  the  statute  has  made  that  act  an  unlawful 
one,  as  being  fraudulent  and  void  against  the  subsequently  appointed 
assignee.  I  do  not  think  it  necessary  to  go  further  after  the  opinions 
already  delivered  by  my  learned  Brothers,  or  to  go  through  in  detail 
the  cases  which  have  been  cited  and  discussed.  I  have  been  permitted 
to  see  the  judgment  of  my  learned  brother  Cresswell,  who  has  imme- 
diately preceded  me ;  and  I  agree  with  and  can  add  nothing  to  his 
observations  upon  this  part  of  the  case. 

I  am  of  opinion  that  the  judgment  below  is  right,  and  ought  to  be 
affirmed. 

Jbryis,  C.  J. — ^I  think  it  very  clear  that  the  adjudication  was  |Hro- 
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perly  admitted  in  evidence.  It  proves  that  the  insolvent  was  ordered 
to  remain  in  custody  for  a  '''year ;  and  this,  in  connexion  with  the  p^oQ 
discharge  by  the  defendant,  was  material  to  show  that  the  insol-  ^ 
vent  and  the  defendant  were  acting  in  concert  during  the  whole  trans- 
action, and  therefore  that  the  warrant  of  attorney  was  fraudulent  and 
Tolontary  on  the  part  of  the  insolvent,  a  question  which  is  raised  by 
the  first  plea  and  by  the  replication  to  the  4th. 

I  also  think  it  clear  that  there  was  evidence  to  go  to  the  jury  on 
the  issue  on  Not  Guilty  to  the  1st  count,  and  on  that  joined  on  the  re- 
plication to  the  4th  plea. 

But  the  main  question,  which  arises  as  well  on  the  record  as  on  the 
evidence  under  Not  Guilty,  is.  Whether  the  allegation  that  the  defend- 
ant wrongfully  converted  the  goods  of  the  bankrupt  appears  by  the 
facts  stated  on  the  record  or  by  the  evidence.  There  is  indeed  evidence 
of  the  defendant  concurring  in,  and  being  cognisant  of,  the  fraud  ;  still 
this  is  not  alleged  on  the  record ;  but,  as  it  appears  to  me  that  fraud  by 
the  insolvent,  whether  concurred  in  or  not  by  the  defendant,  is  all  that 
18  requisite  to  call  into  operation  the  enactment  of  the  statute  in  ques- 
tion, it  is  not  necessary  further  to  advert  to  this ;  but  it  will  suffice 
snnply  to  consider  the  case  of  a  warrant  of  attorney  voluntarily  given 
by  an  insolvent  under  the  circumstances  provided  for  by  the  statute — 
in  other  words  to  consider  the  case  as  it  appears  on  the  record.  The 
facts  of  that  case  are,  that  the  defendant  seized  and  sold  the  goods  of 
the  insolvent  under  a  writ  of  execution  on  a  judgment,  founded  on  a 
warrant  of  attorney,  voluntarily  given  by  the  insolvent,  being  in  in- 
fiohent  circumstances,  within  three  months  before  his  imprisonment, 
and  with  the  view  of  petitioning  for  his  discharge.  Such  a  state  of 
facts  is  clearly  within  sect.  59  of  stat.  1  &  2  Vict.  c.  110,  *which  ^^.^ 
provides  that  all  charges,  &;c.  (which  it  is  admitted  include  war-  ^ 
nuts  of  attorney),  made  under  such  circumstances  shall  be  fraudulent 
and  void  as  against  the  assignee.  These  facts,  in  conjunction  with  the 
enactment  of  the  statute,  show  that  the  defendant,  without  any  right, 
has  sold  the  goods  of  the  insolvent,  which  is  a  clear  wrong  against  his 
assignees,  for  which  the  proper  remedy  is  an  action.  If  a  special  action 
on  the  case  were  brought,  the  declaration  would  show  the  facts  as  above 
mentioned,  and,  as  I  conceive,  would  clearly  show  a  wrong  to  the  plain- 
tiff. As  the  record  now  stands,  the  same  facts  appear  ;  not  indeed  all 
in  the  declaration,  but  in  the  declaration,  plea,  and  replication ;  and  it 
aeems  to  me  that  this  is  the  correct  way  of  placing  them  on  the  record. 
What  the  assignee  complains  of  is  the  disposal  by  the  defendant  of  the 
goods  of  the  insolvent :  he  may  not  know  under  what  circumstances,  or 
pretence,  the  defendant  acted ;  and  he  cannot  know  whether  the  de- 
fendant wiU  set  up  this  or  that  particular  defence.  In  fact,  the  defend- 
ant in  his  plea  sets  up  the  judgment,  which  is  a  good  prim&  facie  answer 
to  the  declaration;  and  the  replication  shows,  that  the  judgment  relied 
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on  is  void  by  the  statute,  as  against  the  plaintiff;  so  that  the  declaration, 
which  shows  a  clear  right  of  action,  remains  in  effect  unanswered.  It 
is  true  that  the  bankrupt  could  not  himself  have  maintained  an  action 
for  this  conversion ;  but  that  is  because  he  could  not  impeach  a  trans- 
action in  which  he  had  himself  concurred ;  but,  though  he  cannot,  the 
assignees  can ;  and  his  concurrence,  so  far  from  being  a  bar  to  tbem, 
is  the  very  ground  of  their  right  to  complain  of  what  has  been  done. 
There  is  no  such  rule  as  that  an  assignee  can  only  maintain  an  action 
where  the  insolvent  or  bankrupt  could  have  done  so.  Indeed,  when  an 
*Ar\  1  '''assignee  can  maintain  an  action  for  a  wrong,  which  the  bankrupt 

-^  or  insolvent  could  also  have  maintained,  this  right  of  the  assignee 
does  not  arise  because  the  bankrupt  would  have  sued,  but  because  the 
estate  of  the  bankrupt  or  insolvent  is  injured.  If  that  be  not  injured, 
or  if  such  injury  be  not  the  main  ground  of  action,  the  right  does  not 
pass  to  the  assignee. 

It  is  objected,  however,  to  the  plaintiff's  right  to  recover,  that  a 
demand  and  refusal  of  the  goods  was  necessary  before  the  action  could 
be  brought ;  and  for  this  the  cases  of  Nixon  v.  Jenkins,  2  H.  Bl.  135, 
and  Jones  v.  Fort,  9  B.  &  C.  764  (E.  C.  L.  R.  vol.  17),  have  been  cited. 
But  these  cases  do  not  seem  to  me  to  show  that  any  demand  was  neces- 
sary in  the  present  case.     In  Nixon  v.  Jenkins  the  defendant  had 
bought  of  the  bankrupt  certain  goods,  which  the  bankrupt  sold  in  fraud 
of  his  creditors ;  all  that  the  defendant  did  was  to  receive  and  hold  the 
goods  so  sold.    His  receipt  of  them  was  therefore  lawful ;  and  the  mere 
holding  of  them,  without  any  assumption  of  dominion  over  them,  or  any 
disposition  of  them  by  consuming  or  selling  them,  was  no  conversion, 
and  indeed  no  wrong  against  the  assignees  or  any  one  else.  The  defend- 
ant was  in  a  situation  of  a  mere  lawful  bailee  of  the  goods,  which,  for 
anything  that  appeared  to  the  contrary,  he  was  ready  to  deliver  to  the 
true  owner  (the  assignee),  if  he  wished  for  them.     If  the  goods  had  in 
that  case,  as  in  this,  been  sold  by  the  defendant,  it  would  have  been 
idle,  after  that  actual  conversion,  to  make  a  demand  which  could  not 
be  complied  with ;  a  refusal  to  deliver  goods  which  a  man  has  in  his 
possession  is  in  general  to  be  taken  as  an  assertion  and  exercise  of  a 
^ .  rtT  *right  of  property  in  them,  and  therefore  a  conversion :  but,  if 

-*  the  goods  are  once  out  of  the  possession  or  power  of  the  person 
from  whom  they  are  demanded,  the  refusal  is  no  conversion.     In  the 
other  case,  of  Jones  v.  Fort,  the  bankrupt  delivered  bills  by  way  of 
fraudulent  preference  to  a  creditor,  who  held  them  till  maturity,  and 
then  received  the  money  for  them ;  and  the  Court  held  that  there  was 
no  conversion,  inasmuch  as  the  defendant,  being  lawfully  in  possession 
of  the  bills,  did  no  more  than  his  duty  in  obtaining  the  money  for  them 
at  maturity :  and  it  was  said  in  that  case  that  to  maintain  the  action 
there  should  have  been  a  demand  and  refusal  before  the  bills  were  paid; 
and  the  Court  gave  judgment  for  the  defendant.     The  ground  of  that 
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jadgment  waa  that  there  was  no  evidence  of  a  conversion :  and  cer- 
tainly the  mere  receipt  of  the  money  due  on  a  bill,  by  a  person  law- 
fully holding  it  at  maturity,  is  no  wrong  to  any  one,  but  what  he  ought 
to  do  for  the  benefit  of  whosoever  may  be  entitled.     In  that  case,  also, 
if  there  had  been  an  actual  conversion,  as  if  the  defendant  had  sold  or 
destroyed  the  bills  before  maturity,  no  demand  Vould  have  been  neces- 
sary.  This  is  clearly  pointed  out  in  the  judgment  of  the  court  delivered 
by  Lord  Tenterden.    « In  this  form  of  action  they  cannot  recover  with- 
out proving  an  actual  conversion  or  a  demand  (made  within  proper  time) 
uid  a  refusal,  which  are  evidence  of  a  conversion:**  clearly  showing 
that  if  there  had  been  an  actual  conversion  no  demand  would  be  neces- 
sary.   It  would,  indeed,  be  most  inconvenient  to  hold  that  a  demand 
▼as  necessary  to  defeat  a  fraudulent  conveyance,  when  there  had  been 
an  actual  conversion.     It  may  *well  be  that  the  assignee. knows  p^^q 
only  that  the  goods  of  the  insolvent  had  been  seized  and  con-  *- 
verted,  but  knows  nothing  of  the  fraudulent  charge  or  conveyance, 
under  colour  of  which  the  defendant  may  claim,  till  it  is  set  up  on  the 
record;  and  if  a  demand  before  action  be  necessary  he  must  be  de- 
feated in  that  action,  and  bring  another  after  making  a  demand ;  but 
in  fact  there  is  no  authority  or  principle  in  favour  of  this  view.     It 
seems  to  me,  therefore,  that  in  this  case  the  absence  of  a  demand  is  no 
defect  in  the  plaintiff's  title  to  bring  the  action.     On  the  part  of  the 
defendant  great  reliance  was  placed  on  the  case  of  Brook  v.  Mitchell, 
6  New  Ca.  349  (E.  C.  L.  R.  vol.  87).     That  case  appears  to  have  been 
rightly  decided  (though  a  part  of  the  language  reported  to  have  been 
B»ed  by  the  Chief  Justice  may  be  questioned),  but  not  to  be  applicable  to 
the  present  case.    That  case  and  the  present  were  on  two  very  different 
statutes.     Brook  v,  Mitchell  was  on  stat.  3  G.  4,  c.  39,  which  applies 
to  warrants  of  attorney  only,  its  object  being  to  cause  them  to  be  filed, 
by  subjecting  them,  if  not  filed,  to  the  penalty  of  being  fraudulent  and 
Toid  against  the  assignees.     The  object  of  that  statute  is  to  prevent 
frauds  on  assignees,  by  creditors  holding  warrants  of  attorney  and 
keeping  them  secret,  however  honestly  given  by  the  bankrupt.     The 
only  way  in  which  such  warrants  can  prejudice  assignees  is  by  having 
judgment  signed  and  execution  levied  under  them  before  the  bank- 
ruptcy ;  and  the  effect  of  the  2d  section  is  to  make  such  execution  void 
against  assignees ;  and  the  section  goes  on  to  provide  in  what  manner 
the  assignees  may  avoid  the  execution ;  that  is,  by  recovering  the  money 
leried  on  the  goods  seized,  thus  confining  the  *remedy  when  the  ^^ . . 
goods  have  been  sold  to  an  action  for  the  money,  and  so  excluding  *- 
»n  action  of  trover.     In  every  case  within  this  section  the  sheriff  must 
he  a  party ;  and  it  may  well  be  that  the  provision  in  question  was  inserted 
▼  ith  a  view  to  exempt  him  from  liability  aa  a  wrongdoer  for  the  mere 
act  of  seizure,  a  position  in  which  it  is  evidently  desirable  that  he  should 
not  be  placed,  though  it  may  be  unavoidable  in  some  cases.     The  pre- 
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sent  case  depends  upon  a  very  different  enactment  from  that  of  stat.  8 
G.  4,  c.  39.     Statute  1  &  2  Vict.  c.  110,  s.  59,  is  directed  to  frauds  by 
the  insolvent,  not  the  creditor,  and  to  all  kinds  of  conveyance  or  dispo- 
sition of  his  property,  not  to  executions  only.    The  sheriff  may  or  may 
not  be  a  party  in  carrying  the  fraudulent  purpose  into  effect.    The 
frauds  intended  to  be  dealt  with  are  of  so  general  &  nature  that  it 
would  not  be  possible,  at  least  it  would  be  very  difficult,  to  point  out  a 
particular  or  appropriate  remedy  in  every  case :  accordingly,  no  spe- 
cific remedy  is  given  for  money  or  goods ;  the  transaction  is  declared 
void ;  and  the  consequences  are  left  to  be  determined  by  the  general 
law  applicable  to  fraudulent  and  void  transactions.     In  the  judgment 
in  Brook  v,  Mitchell,  as  reported  in  6  Bingham's  New  Gases,  it  is  ex- 
pressly stated  that  the  plaintiff's  remedy,  if  any,  is  under  the  statute 
for  money  had  and  received,  or  a  special  action.     In  this  I  entirely 
agree,  and  think  the  case  rightly  decided  on  that  ground,  inasmuch  as 
it  appears  to  me  that  the  true  construction  of  stat.  8  G.  4,  c.  39,  and 
that  on  which  the  Court  proceeded  in  Brook  v.  Mitchell,  is  that  the 
warrant  of  attorney,  if  not  duly  filed,  shall  be  void,  so  as  to  give  the 
assignees  a  right  to  "recover  back  and  receive"  "the  moneys  levied 
i^Af-y  or  *effects  seized,"  that  is,  to  have  the  one  or  the  other  according 
-*  to  the  circumstances  of  the  case ;  so  that  if  the  sheriff  have  sold 
the  goods  and  paid  over  the  money  to  the  judgment-creditor  before 
notice  of  the  assignee's  title,  he  will  be  liable  to  no  action,  but  the  cre- 
ditor will  be  liable  to  refund  the  money,  and  may  be  compelled  to  do 
so  by  an  action  for  money  had  and  received.     If  the  sheriff  have  the 
goods  in  his  possession  he  will  be  bound  to  give  them  to  the  assignees 
on  demand ;  or  if  he  refuses  or  sells  them  he  will  be  liable  in  detinue 
or  trover.     In  conformity  with  this  view,  in  the  case  of  Biffin  v,  Yorke, 
6  M.  &  G-  428  (E.  C.  L.  R.  vol.  44),  the  money  levied  by  the  sheriff 
under  a  warrant  of  attorney,  not  duly  filed  and  paid  by  him  to  the 
execution-creditor  before  the  insolvency,  was  recovered  by  the  assignees 
in  an  action  of  debt  against  the  execution-creditor  for  money  had  and 
received ;  and  in  Dillon  v,  Edwards,  2  M.  &  P.  650,  which  was  also  a 
case  of  a  warrant  of  attorney  not  duly  filed  under  stat.  8  G.  4,  c.  89, 
where  the  sheriff,  after  the  bankruptcy,  refused  to  give  up  the  goods 
seized  to  the  assignees  who  demanded  them,  and  afterwards  sold  them, 
the  assignees  recovered  in  trover  against  the  sheriff.     It  is  said,  in  the 
judgment  in  Brook  v.  Mitghell,  "  Upon  no  legal  construction,  there- 
fore, can  the  allegation  be  supported  that  there  was  any  wrongful  con- 
version before  the  bankruptcy."     If  this  language  is  merely  intended 
to  show  that  the  assignees,  in  that  case,  had  not  stood  in  the  situation 
of  persons  deriving  a  right  to  sue  in  trover,  for  the  bankrupt,  in  respect 
of  a  right  to  such  action  vested  in  him  before  his  bankruptcy,  there  is 
no  reason  to  dispute  it ;  but,  if  it  is  to  be  understood^  as  it  must  be  to 
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be  applicable  to  the  *pre8ent  ease,  that  an  action  of  trover  can  ^^.^ 
never  be  maintained  by  assignees  unless  where  the  bankrupt  could  *- 
maintain  it,  I  do  not  agree  with  it :  it  is  contrary  to  the  case  of  Jack- 
son V.  Thompson,  2  Q.  B.  887  (E.  C.  L.  R.  vol.  42),  and,  I  think,  rea- 
son and  principle.  Where  the  goods  of  the  bankrupt  are  appropriated 
by  the  defendant,  without  any  right  or  pretence,  or  without  any  wliich 
the  assignees  may  not  treat  as  null  and  void,  the  assignees,  as  it  seems 
to  me,  are  wronged  by  such  conversion,  and  that  they  accurately  stated 
tlieir  wrong  in  alleging  that  the  defendant  took  the  goods  of  the  bank- 
rupt or  insolvent  and  converted  them  to  his  own  use.  It  may  be  ob- 
served that  in  the  above-mentioned  case  of  Jackson  v,  Thompson  the 
assignees  recovered  in  trover  against  the  defendant,  who  held  under  .a 
deed  fraudulent  within  sect.  59  of  stat.  1  &  2  Vict.  c.  110.  In  that 
case  no  doubt  was  entertained  that  the  action  of  trover  did  lie ;  nor  was 
any  demand  and  refusal  contended  to  be  necessary.  I  am  of  opinion, 
therefore,  that  the  judgment  for  the  plaintiff  ought  to  be  affirmed. 

I  have  only  further  to  add  that  I  have,  by  the  permission  of  my 
brother  Sir  William  Maule,  read  the  judgment  which  he  had  prepared 
to  deliver  in  this  case,  because  I  was  unwilling  that  the  parties  should 
lose  the  weight  of  his  very  high  authority,  and  because  he  expresses, 
far  better  than  I  could  do,  the  reasons  which  have  led  him  to  arrive  at 
the  same  conclusion  as  myself.  Judgment  affirmed. 


*IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

FAITHFUL  CROFT  v.  BENJAMIN  LUMLEY,  LORD  WARD, 

and  Sixteen  Others.     Feb.  20. 

This  case  is  reported,  together  with  the  case  in  the  Queen's  Bench, 
5  E.  &  B.  682  (E,  C.  L.  R.  vol.  85). 
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HILTON  V.  ECKERSLEY.    IJune  20,  1855.] 

A  bond  wu  made  by  eighteen  persons,  in  which  each  obligor  was  described  as  a  cotton  spinser 
of  W.  or  of  H.,  and  by  which  each  was  bound  to  plaintiff  in  a  separate  sum  of  500L    The 
condition  recited  that  the  obligors  were  respectively  owners  of  spinning  mills  in  W.  and  E, 
and  employed  in  them  many  workpeople ;  that  there  were  societies  and  combinations  among 
dirers  persons,  whereby  persons,  otherwise  willing  to  be  employed,  were  deterred  by  fear  of 
social  persecution  and  other  injuries  from  hiring  themselves  to  work,  and  whereby  the  legal 
control  of  the  obligors  of  their  property  was  injuriously  interfered  with  ;  that  these  combina- 
tions were  sustained  by  funds  arbitrarily  levied  and  extorted  by  way  of  tax  or  rate  on  the 
persons  employed  by  and  receiving  wages  from  the  obligors ;  and,  in  the  opinion  of  the  obli- 
gors, it  had  become  necessary  to  take  measures  for  vindicating  their  legal  rights  to  the  control 
of  their  property,  which  would  also  best  sustain  the  rights  of  the  labourer  to  the  free  disposal 
of  his  skill  and  industry :  therefore  the  obligors  had  agreed  to  carry  on  their  works,  in  regard 
to  the  amount  of  wages,  the  limes  of  the  engagement  of  workpeople,  the  hour  of  work,  the 
suspending  of  work,  and  the  general  discipline  and  management  of  their  works,  in  conformity 
to  law,  for  twelve  calendar  months,  in  conformity  with  the  resolutions  of  a  majority  of  tke 
obligors  present  at  any  meeting  to  be  convened :  that,  for  the  purpose  of  carrying  the  agree- 
ment into  effect,  the  obligors  entered  into  the  bond :  and  the  condition  was  that,  if  the  obligon, 
for  twelve  calendar  months,  should  carry  on,  or  wholly  or  partially  suspend  carrying  on,  their 
works,  in  regard  to  the  matters  aforesaid,  in  conformity  with  the  resolutions  of  a  majoritj  of 
the  obligors  present  at  a  meeting  to  be  held  as  mentioned,  then  the  bond,  as  to  each  person  so 
performing,  to  be  void  ;  and  the  days,  place,  and  other  circumstances  of  the  proposed  meeting 
were  set  out  ,*  the  obligor  to  hold  the  money  recovered  in  trust  for  all  the  obligors ;  with  power 
for  a  majority  of  the  obligors  present  to  release  the  obligors  from  performance. 

An  action  being  brought  on  this  bond  against  one  of  the  obligors,  he,  by  plea,  set  out  the  bond 
and  condition,  and  alleged  that  there  was  no  consideration  except  as  appeared  by  the  ooa- 
dition. 

On  demurrer  to  the  plea : 

Held,  by  Lord  Campbell.  C.  J.,  and  Crompton,  J.,  dlssentionte  Erie,  J.,  that  the  bond  was  void 
as  being  in  restraint  of  trade ;  and  judgment  was  given  in  Q.  B.  for  defendanL 

Judgment  affirmed  in  Exch.  Chamber. 

Action  on  a  bond  for  500Z.,  of  which  plaintiff  was  obligee  and  de- 
fendant obligor. 

^.r.^  *The  plea  set  out  the  bond,  whereby  William  Johnson,  of 
^  Wigan  in  the  county  of  Lancaster,  cotton  spinner,  Nathaniel 
Eckersley  (defendant),  cotton  spinner  and  manufacturer,  and  eleven 
others,  each  described  as  cotton  spinner  or  spinster,  and  one  also  as 
manufacturer,  all  of  Wigan  aforesaid,  and  five  others,  each  described 
as  cotton  spinner,  all  of  Hindley  in  the  county  of  Lancaster,  were  re- 
spectively and  separately  bound  to  Caleb  Hilton  (plaintiff),  of  Wigan 
aforesaid,  attorney  at  law,  in  600Z.,  subject  to  the  following  condition. 

"  Whereas  the  above  bounden  William  Johnson,  Nathaniel  Eckers- 
ley," &c.  (naming  the  eighteen  obligors),  "are  respectively  owners  or 
occupiers  of  mills  and  premises  in  Wigan  and  the  neighbourhood,  in 
the  county  of  Lancaster,  for  the  spinning  and  manufactui*ing  of  cotton, 
yarn,  and  cloth,  and  employ  therein  many  workpeople  and  servants; 
and  whereas  there  are  certain  societies,  or  combinations,  or  implied 
arrangements,  or  understood  agreements,  subsisting  in  the  said  eounty 
amongst  divers  persons,  whereby  persons  otherwise  willing  to  be  em- 
ployed in  the  said  works  are  deterred,  by  a  reasonable  fear  of  social 
persecution  and  other  injuries,  from  hiring  themselves  to  work  in  the 
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Baid  establisliments,  and  whereby  the  legal  control  and  management  of 
the  said  obligors  (a)  of  their  property  and  establishments  are  injuriously 
interfered  with ;  and  whereas  the  said  combinations  are  sustained  by 
funds  arbitrarily  levied  and  extorted  by  way  of  tax  or  rate  upon  the 
persons  employed  by  the  same  obligors  respectively,  and  receiving  wages 
from  them ;  and  it  hath  *become  necessary  in  the  opinion  of  the  r^-Aq 
said  obligors  to  take  measures  for  vindicating  their  legal  rights  ^ 
to  the  control  and  management  of  their  own  property ;  which  will  also 
best  sustain  the  rights  of  the  labourer  to  the  free  disposal  of  his  skill 
and  mdustry :  and  therefore  the  said  several  obligors  have  agreed  to 
carry  on  their  said  works,  in  regard  to  the  amount  of  wages  to  be  paid  to 
persons  employed  therein,  and  the  times  or  periods  of  the  engagement 
of  workpeople,  and  the  hours  of  work,  and  the  suspending  of  work,  and 
the  general  discipline  and  management  of  their  said  works  and  estab- 
lishments in  conformity  to  law,  for  the  period  of  twelve  calendar  months 
from  the  date  of  the  above  written  bond,  in  conformity  with  the  resolu- 
tion of  a  majority  of  the  said  obligors  present  at  any  meeting  to  be 
convened  as  hereinafter  mentioned :  and,  for  the  purpose  of  carrying 
the  said  agreement  into  effect,  the  said  obligors  have  entered  into  the 
above  written  bond  or  obligation,  conditioned  as  hereinafter  mentioned: 
Now  the  condition  of  the  above  written  bond  or  obligation  is  such  that, 
if  the  said  several  obligors,  and  their  respective  partners  in  the  business 
carried  on  at  the  said  works,  shall,  for  the  period  of  twelve  calendar 
months  from  the  date  of  the  above  written  bond  or  obligation,  carry  on 
and  conduct,  or  wholly  or  partially  suspend  the  carrying  on  of,  their 
said  works  and  establishments,  in  regard  to  the  several  matters  afore- 
said, in  conformity  with  the  resolutions  in  that  behalf  of  a  majority  of 
the  said  obligors  present  at  a  meeting  to  be  held  as  hereinafter  men- 
tioned, then  the  above  written  bond  or  obligation,  in  regard  only  of  the 
persons  respectively  so  performing  this  condition,  shall,  as  to  the  sum 
of  500/.,  in  which  he  is  bound,  become  void,  or  otherwise  the  same  to 
remain  in  full  force.  *And  it  is  hereby  declared  that,  on  the  3d  ^^^^ 
and  8th  days  of  October  instant,  meetings  of  the  said  obligors  *■ 
were  held  at  the  Victoria  Hotel,  at  the  hour  of  four  in  the  afternoon ; 
at  which  meetings  a  chairman  and  secretary  were  appointed ;  and  which 
Baid  meetings  had  authority  to  make,  and  did  make  and  prescribe,  times, 
rules,  and  regulations  for  the  holding  and  conducting  of  ordinary  meet- 
ings and  the  convening  of  special  meetings ;  and  whitsh  times,  rules,  and 
regulations  may,  at  any  ordinary  or  special  meeting,  be  varied  or  re- 
scinded, and  others  substituted ;  and  all  resolutions  agreed  to  by  a 
inajority  of  the  obligors  present  at  any  such  meeting  shall  be  deemed 
tie  resolutions  of  the  said  meeting ;  and  every  meeting  so  held  as  afore- 

(o)  TbroQgboat  the  condition,  the  word  '*  obligees"  was  written  iostend  of  "  obligors."  The 
pleft  Kt  out  the  eondition  as  it  was  written,  bat  no  point  was  mndo  in  consequence  of  this  mis- 
teke,  the  case  being  argued  as  if  the  condition  had  been  correctly  written ;  and  the  text  is  cor- 
seted accordingly. 
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said  shall  be  deemed  to  be  a  meeting  within  the  meaning  of  the  above 
written  condition.     Provided  always,  and  it  is  hereby  declared,  that  all 
moneys  which  shall  be  received  by  the  said  Caleb  Hilton,  his  executors 
or  administrators,  upon  the  above  written  bond  shall  be  held  by  him  or 
them  in  trust  for  the  equal  benefit  of  all  the  obligors,  their  respective 
executors,  administrators,  and  assigns.     Provided  also  that  the  said 
bond  shall  not  be  put  in  suit  without  the  consent  of  a  majority  of  the 
said  obligors  present  at  a  meeting  to  be  held  as  aforesaid.     Provided, 
hho,  that  it  shall  be  lawful  for  a  majority  of  the  said  obligors  present 
at  any  such  meeting  to  pass  a  resolution  releasing  and  discharging  the 
said  obligors  respectively  from  the  further  performance  of  the  said  con- 
diiion.     In  witness,"  &c.     Allegation  that,  save  as  appears  by  the  said 
condition,  there  was  no  consideration  for  the  execution  of  the  said  bond 
by  the  defendant.     And  that,  by  reason  of  the  premises,  the  said  bond 
was  and  is  a  bond  in  restraint  of  trade,  illegal  and  void. 

Demurrer.     Joinder. 

.-^  *The  case  was  argued  in  the  Court  of  Queen's  Bench,  in  last 
'*  Easter  Term,(a)  by  Cowling  for  the  plaintiff  and  Mellish  for  the 
defendant.  It  is  considered  sufficient,  for  the  argument,  to  refer  to  the 
argument  in  the  Exchequer  Chamber  and  the  judgments  delivered  in 
the  two  courts.  Cur,  adv.  vult 

On  this  day,  there  being  a  difference  of  opinion  upon  the  Bench,  the 
learned  Judges  delivered  judgment  seriatim. 

Crompton,  J. — In  this  case  the  plaintiff  declared  upon  a  bond  for 
500?.  The  defendant  in  his  plea  set  out  the  bond ;  by  which  it  appeared 
that  the  defendant  and  seventeen  others  were  bound  to  the  plaintiff, 
each  in  a  separate  and  distinct  sum  of  500Z.  The  plea  then  set  out  the 
condition  of  the  bond ;  whereby,  after  reciting  that  the  obligors  were 
respectively  owners  of  mills,  in  Wigan  and  the  neighbourhood,  for 
spinning  and  manufacturing,  and  employed  therein  many  workpeople 
and  servants,  and  that  there  were  certain  societies  or  combinations 
amongst  divers  persons,  whereby  persons,  otherwise  willing  to  be  em- 
ployed, were  deterred  by  fear  of  social  persecution  and  other  injuries 
from  hiring  themselves  to  work,  and  whereby  the  legal  control  of  the 
said  obligors  of  their  property  was  injuriously  interfered  with ;  and  that, 
whereas  the  said  combinations  were  sustained  by  funds  arbitrarily  levied 
and  extorted  by  way  of  tax  or  rate  upon  the  persons  employed  by  the 
said  obligors  and  receiving  wages  from  them,  and  it  had  become  neces- 
^-^,  sary,  in  the  opinion  of  the  said  obligors,  *to  take  measures  for 

*'■'  vindicating  their  legal  rights  to  the  control  and  management  of 
their  own  property,  which  would  also  best  sustain  the  rights  of  the 
labourer  to  the  free  disposal  of  his  skill  and  industry;  and  therefore 
the  said  several  obligors  had  agreed  to  carry  on  their  said  works,  in 
regard  to  the  amount  of  wages  to  be  paid  to  persons  employed  therein, 

(a)  April  27tb,  1855.    fiefon  Lord  CampbeU,  C.  J.,  Erie  and  Crompton,  Ja. 
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and  the  times  or  periods  of  the  engagement  of  workpeople,  and  tho 
hours  of  work,  and  the  suspending  of  work,  and  the  general  discipline 
and  management  of  their  said  works  and  establishment,  in  conformity 
to  law,  for  the  period  of  twelve  calendar  months  from  the  date  of  tlie 
abore  written  bond,  in  conformity  with  the  resolutions  of  a  majority  of 
the  said  obligors  present  at  any  meeting  to  be  convened;  and  after 
reciting  that,  for  the  purpose  of  carrying  the  said  agreement  into  effect, 
the  said  obligors  entered  into  the  above  written  bond :  the  condition  of 
the  obligation  was  declared  to  be  that,  if  the  said  several  obligors  and 
their  respective  partners  should,  for  twelve  calendar  months  from  tlie 
date  of  the  bond,  carry  on  and  conduct,  or  wholly  or  partially  suspend 
the  carrying  on  of,  their  said  works  and  establishments  in  regard  to  the 
fleveral  matters  aforesaid  in  conformity  with  the  resolutions  in  that 
behalf  of  a  majority  of  the  said  obligors  present  at  a  meeting  to  be  held 
as  mentioned  in  the  agreement,  then  the  above-written  bond,  in  regard 
only  of  the  persons  respectively  so  performing  this  condition,  should,  as 
to  the  sum  of  500Z.  in  which  he  was  bound,  become  void ;  or  otherwise 
the  same  to  remain  in  full  force.    The  condition  then  proceeded  to  state 
the  days  and  place  of  meeting,  and  that  all  resolutions  agreed  to  by  a 
majority  of  the  obligors  present  should  be  deemed  the  resolutions  of  the 
said  meeting,  and  that  every  *meeting  so  held  should  be  held  to  r^ro 
be  a  meeting  within  the  meaning  of  the  above  written  condition :  •- 
also  that  the  plaintiff  should  hold  all  moneys  recovered  by  him  in  trust 
for  all  the  obligors,  &c. :  provided  that  the  bond  should  not  be  put  in 
suit  without  the  consent  of  a  majority  of  the  obligors  present  at  a  meet- 
ing: provided,  also,  that  it  should  be  lawful  for  a  majority  of  the  said 
obligors   present   to    pass   a  resolution   releasing   the    said    obligors 
respectively  from  the  performance  of  the  said  condition.    The  plea  then 
Btated  that,  except  as  it  appeared  by  the  condition,  there  was  no  con- 
sideration for  the  execution  of  the  bond  by  the  defendant ;  and  that  the 
bond  was  in  restraint  of  trade,  illegal  and  void. 

The  plaintiff  having  demurred  to  this  plea,  the  demurrer  was  argued 
before  us  in  the  course  of  last  Easter  Term.  And  the  question  for  our 
consideration  is,  Whether  a  bond  of  this  nature  can  be  enforced  at  law. 
I  am  of  opinion  that  the  bond  is  void,  as  being  against  public  policy. 
I  think  that  combinations  like  that  disclosed  in  the  pleadings  in  this  case 
▼ere  illegal  and  indictable  at  common  law,  as  tending  directly  to  impede 
and  interfere  with  the  free  course  of  trade  and  manufacture.  The  prc- 
eedents  of  indictments  for  combinations  of  two  or  more  persons  to  raise 
wages,  and  for  other  offences  of  this  nature,  which  were  all  framed  on 
the  common  law  and  not  under  any  of  the  statutes  on  the  subject,  suffi- 
ciently show  what  the  common  law  was  in  this  respect.  In  Rex  v.  Maw- 
bey,  6  T.  R.  619,  636,  Grose,  J.,  assumed  the  illegality  of  such  combi- 
&ations  as  well  known  law.     Combinations  of  this  nature,  whether  ou 
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the  part  of  the  workmen  to  increase,  or  of  the  masters  to  lower,  ^yagefl 

were  equally  illegal. 

^^ .  ^       *By  recent  enactments,  carefully  worded,  combinations  to  raise 

■*  or  lower  the  rate  of  wages,  and  to  regulate  the  hours  of  labour, 
are  made  no  longer  punishable.     But  these  enactments  do  not  make 
such  combinations  legal  agreements  in  the  sense  that  the  breach  of  them 
can  be  enforced  at  law ;  and  still  less  do  they  apply  to  make  enforce- 
able at  law  an  agreement,  not  being  a  mere  stipulation  among  the  parties 
themselves  which  any  one  might  withdraw  from  at  his  pleasure,  but 
binding  and  tying  themselves  up,  under  a  penalty,  to  close  their  works 
if  a  majority  of  a  particular  body  shall  dictate  to  them  so  to  do.    I 
think  this  bond  void,  as  being  in  restraint  of  the  freedom  of  trade,  and 
from  its  mischievous  and  dangerous  tendency,  pointed  out  in  the  argu- 
ment, with  respect  to  strikes  and  combinations.     The  general  principle 
of  contracts  in  restraint  of  trade  being  void  is  perfectly  well  established: 
and  this  case  does  not  appear  to  me  to  fall  within  any  of  the  exceptions 
and  relaxations  which  have  been  allowed  as  to  that  principle. 

Most  of  such  cases  have  occui-red  where  one  party  has  sold  a  trade 
or  profession  to  another,  or  where  one  party  has  learned  the  trade  and 
its  secrets  from  the  other,  and  where,  on  such  considerations,  stipula- 
tions have  been  entered  into  whereby  the  one  party  undertakes  not  to 
exercise  the  trade  or  profession  within  reasonable  limits  as  to  time  and 
distance.  In  the  present  case,  the  agreement  is  that,  in  a  certain 
event,  all  the  parties  contracting  are  to  close  their  works.  And  the 
consideration  of  the  promise  of  each  is  the  promise  of  the  others  like- 
wise to  close  their  works.  So  that  the  public  are  not  recompensed  for 
^rr-\  ^^^  ceasing  of  one  party  by  the  other  parties  being  able  to  carry 

^  on  their  trade  with  *increased  facilities.     It  is,  I  believe,  the  first 
case  where  the  mutually  abstaining  from  trade  has  been  the  considera- 
tion for  a  bond  of  this  nature.     The  case  of  a  bond,  whereby  a  number 
of  persons,  who  manifestly  appear  to  constitute  a  great  body  of  master 
manufacturers,  mutually  bind  themselves  to  close  their  works  at  the  will 
of  the  majority  present  at  a  meeting,  and  whether  or  no  they  individu- 
ally think  it  right  or  desirable  so  to  do,  seems  to  me  entirely  beyond 
any  relaxation  that  has  ever  been  made  of  the  general  rule  applicable 
to  agreements  in  restraint  of  trade.     Here,  instead  of  the  arrangement 
being  that  one  party  shall  not  carry  on  trade  in  order  that  another  may 
do  it  more  advantageously,  the  object  is  that  all  shall  close  as  a  means 
of  compulsion  against  the  workmen. 

One  of  the  most  objectionable  parts  of  this  bond  is  that  it  takes  away 
the  freedom  of  action  of  the  individual  to  carry  on  the  trade,  and  to 
open  and  close  his  works  according  as  it  may  be  for  his  interest  or  that 
of  the  public.  It  appears  to  me  obviously  mischievous  that  the  parties 
should  give  up  this  right  of  judging  for  themselves,  and  place  themselves 
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and  their  trades  under  the  dictation  either  of  a  majority  or  of  a  com- 
mittee of  delegates,  which  seems  the  same  in  principle. 

The  agreements  or  combinations  allowed,  or  rather  rendered  not 
pun:shable,  by  the  modem  Acts  of  Parliament  are  much  less  mischievous, 
and  seem  less  contrary  to  the  free  course  of  trade,  if  every  party  can 
withdraw  from  the  association  at  his  free  will  and  pleasure.  And  it  is 
accordingly  permitted  by  the  Legislature  that  either  masters  or  work- 
men may  join  in  agreeing  to  work  or  be  worked  for  according  to  certain 
rates  or  times.  At  least  the  Legislature  has  sanctioned  this,  so  far  as 
to  prevent  *its  being  punishable.  But,  as  soon  as  the  party  agrees  r^i-.^ 
to  bind  himself  by  penalties  to  give  up  his  right  of  retiring  from  ^ 
such  combination,  that  freedom  of  trade  which  it  is  the  policy  of  the 
hw  to  protect  seems  directly  interfered  with.  Suppose,  in  the  present 
case,  that  the  workmen  agree  to  proper  and  reasonable  terms,  and  that 
the  majority  still  insist  on  closing :  the  individual  obligor  is  bound  to 
sliut  up  his  own  mill,  and  to  be  in  effect  a  party  to  the  closing  of  seven- 
teen others,  although  he  is  perfectly  satisfied  that  in  doing  so  he  is  act- 
ing contrary  to  his  own  interests,  as  well  as  to  the  interests  of  the 
workmen,  the  trade,  and  the  public. 

The  same  observation  applies  to  the  case  of  the  workmen  themselves. 
If  this  bond  is  legal,  in  the  sense  of  being  enforceable  at  law,  a  promise 
on  the  part  of  any  individual  workman  not  to  retire  from  the  strike,  or 
to  pay  a  weekly  subscription  to  it,  or  to  pay  a  penalty  if  he  went  to 
work  without  the  leave  of  the  majority  of  a  meeting,  or  disobeyed  the 
dictation  of  the  delegates,  would  be  binding  upon  him :  and  no  work- 
man would  be  able  to  free  himself  from  the  tyranny  of  such  dictation, 
whatever  might  be  the  state  of  his  family,  however  reasonable  he  might 
think  the  offer  of  his  masters  as  to  wages,  and  although  he  might  be 
perfectly  satisfied,  in  his  own  mind,  that  the  longer  continuance  of  the 
strike  was  ruining  himself,  his  family,  and  his  fellow  workmen,  and  was 
doing  incalculable  injury  to  the  public. 

It  is  said,  indeed,  that  the  object  of  the  bond  is  to  defend  the  parties, 
and  to  enable  them  to  meet  the  combination  of  workpeople.  But  I 
think  that  agreements  of  this  nature,  on  the  one  side  or  other,  or  both, 
really  tend  to  prolong  the  mischief:  and,  however  right  it  may  be  that 
the  masters  or  workmen  should  respectively  *stand  by  and  assist  p^-,- 
each  other  in  resisting  what  they  consider  unfair  demands,  yet  that  '- 
the  giving  up  their  individual  right  of  judging  and  acting  for  themselves 
in  matters  so  greatly  affecting  the  public  is  mischievous  and  dangerous 
Ln  the  extreme.  I  think  it  not  to  be  endured  that  majorities  and  dele- 
gates, of  workmen  or  masters,  should  in  effect  bo  allowed  to  legislate 
upon  questions  immediately  affecting  the  happiness  of  the  working 
classes  and  the  prosperity  of  the  trade  and  commerce  of  the  whole 
nation. 
If  agreements  like  the  present  were  enforceable  at  law,  I  see  no  rea- 
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Bon  why  (as  observed  by  Mr.  Mellish)  they  should  not  be  enforceable 
in  equity :  and  our  Courts  of  equity  might  be  called  upon  to  enjoin 
masters  against  opening  their  mills,  or  workmen  from  going  to  work  or 
discontinuing  a  strike ;  whilst  our  county  courts  would  have  to  make 
decrees  for  the  contributions  to  strike,  or  to  enforce  penalties  from 
workmen  who  have  felt  it  their  duty  to  resume  employment. 

It  was  contended,  on  the  part  of  the  plaintiff,  by  Mr.  Cotvling,  that 
some  part  of  this  agreement  might  be  good,  and  that  the  bond,  with 
reference  to  such  part,  would  not  be  invalid.  But  I  think  that  the 
illegality  pervades  the  whole  agreement,  and  that,  part  of  the  consider- 
ation of  the  bond  being  that  the  works  should  be  closed  according  to 
the  dictation  of  the  majority,  the  whole  instrument  is  illegal,  even  if  part 
of  the  engagement  of  each  obligor  were  held  according  to  Mr.  Cowlings 
argument  to  be  legal. 

I  am  clearly  of  opinion  that  the  whole  instrument  is  tainted  with 
illegality ;  and  I  therefore  think  that  our  judgment  ought  to  be  givea 
for  the  defendant. 

^-o-i  *Erle,  J. — The  question,  whether  the  bond  declared  on  is  void, 
-^  is  raised  under  the  circumstances  appearing  in  the  condition: 
which  recites  that  the  obligors  are  manufacturers  in  Wigan  and  Hind- 
ley,  and  that  combinations  of  workmen,  preventing  free  labour  by  fear 
of  social  persecution,  injuriously  interfere  with  the  management  of  their 
manufactories ;  and  that  these  combinations  are  sustained  by  funds 
extracted  from  workmen  employed  by  the  obligors;  and  that  mea- 
sures are  necessary  to  protect  as  well  the  obligors  in  the  free  manage- 
ment of  their  capital  as  the  workmen  in  the  free  disposal  of  their  labour : 
wherefore  the  obligors  have  agreed,  in  regard  to  the  amount  of  wages, 
the  periods  of  engagement,  the  hours  of  work,  and  the  general  manage- 
ment of  their  establishments,  to  act  in  conformity  with  the  lawful  reso- 
lutions of  a  majority  of  the  obligors  present  at  a  meeting  ;  and  declares 
that  the  bond  shall  be  void  if  this  agreement  is  performed.  The  mas- 
ters have  thus  contracted  to  co-operate  for  the  protection  of  their  inter- 
ests against  injurious  results  from  existing  combinations  of  workmen. 

It  was  contended  that  this  agreement  was  unlawful,  on  account  of 
being  in  restraint  of  trade.  But,  according  to  the  recital,  the  purpose 
of  the  agreement  and  its  tendency  was  for  the  advancement  of  trade. 
The  workmen,  by  combining  not  to  work  for  one  master  while  they  are 
supported  by  wages  from  the  others,  may  ruin  each  separately  :  and, 
unless  the  masters  can  protect  themselves  more  effectually  than  by 
indictment,  there  is  danger  of  the  trade  being  destroyed,  and  the  capi- 
tal being  removed  from  the  neighbourhood  or  from  the  country  to  a 
more  secure  place.  Also,  as  the  agreement  is  to  act  in  conformity  wdth 
^-^,  the  resolutions  of  the  *majority,  and  those  resolutions  may  require 

-*  the  business  to  be  carried  on  to  the  fullest  possible  extent,  the 
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agreement  ought  not  to  be  held  void  as  in  restraint  of  trade  unless  it 
was  shown  by  averment  that  it  do  so  operate. 

Even  if  the  agreement  was  construed  to  be  in  restraint  of  trade 
because  it  interfered  with  the  free  will  of  the  masters  in  their  manage- 
ment, still  it  does  not  follow  that  it  is  illegal ;  as  agreements  in  restraint 
of  trade  are  legal  if  required  for  the  protection  of  the  lawful  interests 
of  the  contracting  parties.  Thus,  masters  may  contract  to  restrain 
their  servants  and  apprentices  from  trade  In  a  certain  neighbourhood. 
So  also  the  purchaser  of  the  good-will  of  a  business  may  restrain  the 
vendor  from  trading  within  a  certain  area :  and  the  landlord  of  a  house 
may  restrain  his  lessee  from  trade  therein,  if  it  w^ould  be  likely  to  lower 
the  value  of  the  property.  The  right  to  agree  for  a  restraint  of  trade 
on  account  of  the  protection  of  a  lawful  interest  is  fully  explained  in 
Hitchcock  V.  Coker,  6  A.  &  E.  438  (E.  C.  L.  R.  vol.  83),  and  Mallan 
V,  May,  11  M,  &  W.  653.t  In  the  present  case  the  obligors  are 
shown  by  the  recital  to  have  an  important  interest,  for  the  protection 
of  which  this  agreement  was  necessary ;  and  there  is  no  reason  for 
saying  that  the  restraint  was  greater  than  was  required  for  that  pro- 
tection. 

The  opinion  that  this  agreement  is  valid  at  common  law  derives  con- 
firmation from  a  consideration  of  the  statute  law.  The  Legislature,  by 
Tarious  statutes,  from  the  reign  of  Ed.  1  to  that  of  G.  4,  prohibited 
agreements,  either  of  masters  or  of  workmen,  for  the  purpose  either  of 
lowering  or  raising  wages,  or  of  altering  hours,  or  otherwise  affecting 
their  mutual  relations.  These  *agreements  were  by  some  statutes  p^,,^ 
enacted  to  be,  and  by  others  declared  to  be,  illegal;  and  the  '- 
parties  entering  into  them  were  liable  to  punishment.  By  stat.  6  G.  4, 
c.  129,  an  entire  change  of  the  law  was  made.  By  sect.  2  all  the 
statutes  prohibiting  such  agreements  are  enumerated  and  absolutely 
repealed.  By  sect.  3  future  prohibition  is  confined  to  endeavours,  by 
force,  threats,  intimidation,  molestation,  or  obstruction,  to  affect  wages 
or  hours,  which  are  made  illegal  and  punishable :  and,  by  sects.  4  and  5, 
it  is  declared  that  neither  masters  nor  workmen  shall  be  punishable  for 
any  agreements  in  respect  of  wages  or  hours  unless  they  infringe  the 
prohibitions  in  the  8d  section. 

Since  this  statute,  such  agreements  as  the  present,  if  illegal,  must 
be  made  so  by  the  common  law.  But  no  principle  or  decided  case  has 
been  adduced  showing  such  to  have  been  the  law  before  these  statutes 
passed  :  and  it  seems  to  me  that  the  Legislature  intended  by  this  statute 
to  make  all  agreements  to  which  it  relates  legal,  if  not  comprised  within 
the  section  of  prohibition ;  the  statute  repealing,  as  well  the  clauses  of 
former  statutes  which  render  these  agreements  illegal,  as  those  that 
made  them  punishable. 

The  Judges,  in  expounding  this  statute,  have  used  language  denoting 
that  in  their  opinion  the  agreements  either  of  masters  or  of  workmen 
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respecting  wages  or  hours  are  legal :  and,  if  an  agreement  is  legal,  it 
follows  that  it  may  be  enforced  by  law.  I  refer  to  the  charge  of  Tindal, 
C.  J.,  in  Regina  v.  Harris,  Car.  &  M.  661,  note  (a),  and  the  summing 
up  of  Rolfe,  B.,  in  R.  v.  Jones  and  Others,(a)  and  of  Erie,  J.,  in 
^^^,  *Regina  v.  Rowlands,  17  Q.  B.  671,  686,  note  (6)  (E.  C.  L.  R.  vol 
■•  69) ;  2  Den.  C;  C.  R.  388,  note  (a),  with  the  judgment  of  Patte- 
Bon,  J.,  thereon  in  Rowland's  Case,  2  Den.  C.  C.  R.  389,  note  (a). 

Considerations  of  policy  confirm  this  view  of  the  law.  It  is  supposed 
that  attempts  to  affect  wages  by  intimidation  would  be  more  rare,  and 
that  the  misery  resulting  from  strikes  would  be  diminished,  if  it  was 
held  that  no  agreements  for  the  purpose  of  affecting  wages  or  hours 
should  be  enforced  by  the  law.  But  it  seems  to  me  that  the  opposite 
effect  would  result.  If  all  such  agreements  were  excluded  from  the 
law,  I  assume  that  they  would  still  be  made ;  because  they  were  fre- 
quently made,  even  when  prohibited  under  severe  penalties,  and  are 
now  in  constant  course:  and  the  Legislature  probably  thought  them 
irrepressible  by  prohibition.  Then,  if,  when  made,  they  cannot  be 
enforced  by  law,  the  parties  making  them  resort  to  social  persecutions, 
fear  and  force  for  their  enforcement :  and,  as  the  control,  where  law  is 
excluded,  frequently  devolves  upon  men  either  unprincipled  or  ill 
informed,  greater  misery  is  caused  by  the  control  of  such  leaders  than 
would  arise  from  the  sanctions  of  the  law.  If  the  agreements  could  be 
enforced  by  law,  they  would  be  made  with  a  knowledge  of  rights  and 
liabilities :  and  the  enforcement  of  them  would  be  within  the  limits  of 
the  law,  and  for  the  most  part  free  from  purposeless  evil.  If  the  law 
protected  them,  it  would  be  for  the  law  to  decide  whether  they  were  in 
restraint  of  trade  beyond  what  was  required  for  the  protection  of  any 
lawful  interest ;  and,  if  so,  to  declare  them  void  for  the  excess.  While, 
n^pcyn  on  the  other  hand,  if  they  should  *be  valid,  they  would  be  enforced 

^^  only  as  far  as  they  were  judged  to  be  reasonable. 

Therefore,  in  my  opinion,  judgment  should  be  for  the  plaintiff. 

Lord  Campbell,  C.  J.(6) — I  concur  with  my  brother  Crompton  in 
thinking  that  there  ought  in  this  case  to  be  judgment  for  the  defend- 
ant; And,  agreeing  with  him  in  most  of  the  reasons  he  has  given  for 
his  opinion,  I  have  not  much  to  add  in  support  of  it. 

But  I  am  not  prepared  to  say  that  the  combination  which  has  been 
entered  into  between  the  parties  to  this  bond  would  be  illegal  at  com- 
mon law,  so  as  to  render  them  liable  to  an  indictment  for  a  conspiracy. 
Such  a  doctrine  may  be  deduced  from  the  dictum  of  Grose,  J.,  in  Rex 
V.  Mawbey,  6  T.  R.  636 :  "  As  in  the  case  of  journeymen  conspiring 
to  raise  their  wages :  each  may  insist  on  raising  his  wages,  if  he  can ; 
but  if  several  meet  for  the  same  purpose,  it  is  illegal,  and  the  parties 
may  be  indicted  for  a  conspiracy."     Other  loose  expressions  may  be 

(a)  Qn.  RegiDft  v.  Sclsby.  note  (a)  to  Rowland's  Case,  2  Den.  C.  C.  R.  SS4. 
{b)  This  judgment  was  read  by  Crompton,  J. 
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found  in  the  books  to  the  same  effect :  and,  if  the  matter  were  doubt- 
ful, an  argument  might  be  drawn  from  some  of  the  language  of  the 
statutes  respecting  combinations.  But  I  cannot  bring  myself  to  believe, 
without  authority  much  more  cogent,  that,  if  two  workmen  who  sin- 
cerely believe  their  wages  to  be  inadequate  should  meet  and  agree  that 
they  would  not  work  unless  their  wages  were  raised,  without  designing 
or  contemplating  violence  or  any  illegal  means  for  gaining  their  object, 
they  would  be  guilty  of  a  misdemeanor  and  liable  to  be  punished  by 
*fine  and  imprisonment.  The  object  is  not  illegal ;  and  therefore,  p^p^ 
if  no  illegal  means  are  to  be  used,  there  is  no  indictable  conspi-  *- 
racy.  Wages  may  be  unreasonably  low  or  unreasonably  high :  and  I 
cannot  understand  why  in  the  one  case  workmen  can  be  considered  as 
guilty  of  a  crime  in  trying  by  lawful  means  to  raise  them,  or  masters 
in  the  other  can  be  considered  guilty  of  a  crime  in  trying  by  lawful 
means  to  lower  them. 

Nor  can  I  say  that  there  is  any  statutable  enactment  which  goes  the 
full  length  of  rendering  this  bond  illegal  and  void.  The  3d  section  of 
Stat.  6  G.  4,  c.  129,  comes  very  near  it,  and  shows  the  great  dislike 
of  the  Legislature  to  such  proceedings.  For  it  is  thereby  enacted  that, 
"  if  any  person  shall  use  or  employ  violence  to  the  person  or  property 
of  another,  or  threats  or  intimidation,  or  shall  molest  or  in  avy  way 
obstruct  another  for  the  purpose  of  forcing  or  inducing  such  person  to 
belong  to  any  club  or  association,  or  to  contribute  to  any  common  fund^ 
or  to  pay  any  fine  or  penalty^  or  on  account  of  his  not  belonging  to  any 
particular  club  or  association^  or  not  having  contributed  or  having 
refused  to  contribute  to  any  common  fund^  or  to  pay  any  fine  or 
penalty^  or  on  account  of  his  not  having  complied  or  of  his  refusing  to 
comply  with  any  rules,  orders,  resolutions,  or  regulations**  "to  regu- 
late the  mode  of  carrying  on  any  manufacture,  trade,  or  business,  or 
the  management  thereof,"  every  person  so  offending  may  be  imprisoned 
and  kept  to  hard  labour  for  three  calendar  months.  If  suing  upon 
such  a  bond  could  be  considered  as  molesting  or  obstructing  the  obligor 
within  the  meaning  of  this  section,  the  bond  would  be  illegal  and  void. 
But  the  molestation  and  obstruction  here  contemplated  would  probably 
be  considered  to  be  an  unlawful  act  of  the  same  kind  with  those  speci- 
fically described. 

*I  am  therefore  obliged  to  bring  the  bond  within  the  category  p^^ - 
of  written  instruments  which  are  not.  avoided  by  positive  statute,  *- 
and  are  not  so  far  illegal  at  common  law  as  that  the  framing  of  them 
is  a  criminal  offence,  but  which  cannot  be  enforced  by  action,  being 
considered  void  as  against  public  policy.  I  enter  upon  such  considera- 
tions with  much  reluctance,  and  with  great  apprehension,  when  I  think 
how  different  generations  of  Judges,  and  different  Judges  of  the  same 
generation,  have  differed  in  opinion  upon  questions  of  political  economy 
and  other  topics  connected  with  the  adjudication  of  such  cases.    And  I 
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cannot  help  thinking  that,  where  there  is  no  illegality  in  bonds  and 
other  instruments  at  common  law,  it  would  have  been  better  that  our 
Courts  of  Justice  had  been  required  to  give  effect  to  them  unless  where 
they  are  avoided  by  Act  of  Parliament.  By  following  a  different 
course,  the  boundary  between  Judge-made  law  and  statute-made  law  is 
very  diflScult  to  be  discovered.  But  there  certainly  is  a  large  class  of 
decisions,  which  will  be  found  collected  iii  the  report  of  the  recent 
Bridgewater  Case  in  the  House  of  Lords,(a)  to  the  effect  that,  if  a  con- 
tract or  a  will  is,  in  the  opinion  of  the  Judges  before  whom  it  comes  in 
suit,  clearly  contrary  to  public  policy,  so  that  by  giving  effect  to  it  the 
interests  of  the  public  would  be  prejudiced,  it  is  to  be  adjudged  void. 

When  I  look  at  this  bond,  I  have  no  hesitation  in  concluding  that 
the  association  which  it  establishes  ought  not  to  be  permitted,  and  that 
the  enforcing  of  the  bond  will  produce  public  mischief.  I  therefore 
feel  compelled,  as  a  Judge,  to  say  that  it  is  void.     The  object  of  the 


* 
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*association  of  the  master  manufacturers  of  Wigan  is  very  laudable 


to  put  down  an  illegal  association  of  the  workmen,  the  funds  of 
which  are  arbitrarily  levied  by  extortion,  and  to  protect  the  just  rights 
of  the  masters  which  have  been  infringed.     But  the  means  sought  to 
be  employed  are  such  as  I  think  the  law  will  not  sanction.     There  are 
agreements  which,  although  to  a  certain  degree  in  restraint  of  trade 
and  of  the  free  action  of  individuals,  may  be  enforced  by  action :  but 
I  am  not  aware  of  any  contract,  so  far  in  restraint  of  trade  and  of  the 
free  action  of  individuals  as  this  bond,  to  which  Courts  of  justice  have 
given  effect.    I  do.  not  think  that  any  averment  is  necessary  as  to  what 
has  been  done  under  it,  or  as  to  any  mischiefs  which  it  has  actually 
produced.     We  are  to  consider  what  may  be  done  under  it,  and  what 
mischiefs  may  thus  arise.     All  the  master  manufacturers  in  a  large 
district  are  obliged  for  a  twelvemonth  to  carry  on  their  trade  in  the 
manner  in  which  a  majority  of  them  may  direct ;  and  during  that  time 
they  may  all  be  compelled  entirely  to  shut  up  their  manufactories  and 
to  dismiss  their  men :  they  are  obliged  to  contribute  to  the  funds  of 
the  association,  and  cannot  withdraw  from  it  although  they  may  think 
that  its  object  has  been  effectually  gained,  or  however  much  they  may 
disapprove  of  its  proceedings.     If  such  an  association  is  good  for  such 
a  district,  it  would  be  equally  good  for  the  whole  county  of  Lancaster, 
or  for  the  whole  realm  of  England.    And,  if  the  will  of  a  majority  may 
be  the  rule  of  action  for  all  who  are  associated,  so  may  the  will  of  a 
single  individual.     Again,  there  must  be  entire  reciprocity  between 
liberty  to  the  masters  and  liberty  to  the  men :  and  it  seems  to  me  that 
*661  *  ^^cision  in  favour  of  this  bond  would  establish  a  principle  upon 

*which  the  fantastic  and  mischievous  notion  of  a  «  Labour  Parlia- 
ment" might  be  realized  for  regulating  the  wages  and  the  hours  of 
labour  in  every  branch  of  trade  all  over  the  empire.     The  most  disav 

(o)  Egerton  v.  Earl  Brownlow,  4  H.  L.  Ca.  1. 
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troua  consequences  would  follow  to  masters  and  to  men,  and  to  the 
whole  community. 

I  should  haye  been  much  better  pleased  if  a  clear  rule  had  been  ex- 
pressly laid  down  to  me  by  the  Legislature :  but,  being  required  to 
form  and  to  act  upon  my  own  opinion,  I  am  bound  to  say  that  I  think 
this  bond  is  contrary  to  public  policy,  and  that  we  ought  to  give  judg- 
ment for  the  defendant.  Judgment  for  defendant. 


m  THE  EXCHEQUER  CHAMBER. 

Feb.  20. 

I 

The  plaintiff  below  alleged  error  in  the  above  judgment.     The  de- 
fendant denied  the  allegation. 
The  case  was  argued  in  last  Michaelmas  Term(a)  and  Vacation.(J) 
Cowling  J  for  the  party  alleging  error  (plaintiff  below). — The  plea  con- 
taining no  averment  of  fact,  but  relying  on  what  appears  upon  the  face 
of  the  bond  and  condition  as  set  out,  the  facts  recited  must  be  assumed 
to  be  true.  It  does  not  appear  that  the  obligors  comprehend  all  the  cotton 
manufacturers  in  the  neighbourhood  of  Wigan  and  Hindley.    It  is  shown 
that  the  association  is  purely  *defensive,  and  that  its  object  is  to  p^^- 
liberate  the  trade  from  a  control  by  a  combination  of  workmen.  *- 
Such  an  object,  at  any  rate,  is  not  merely  legal  but  praiseworthy.    That, 
it  is  true,  would  not  constitute  a  defence  of  the  proceeding  if  the  object 
were  to  be  furthered  by  illegal  means.     But  no -such  means  appear. 
The  number  of  the  obligors  is  eighteen ;  but  the  obligation  is  not  less 
legal  than  it  would  be  if  there  were  only  three.    Nor  can  any  objection 
be  urged  against  the  duration  of  the  obligation  for  twelve  months  which 
would  not  be  valid  if  it  were  to  last  only  for  three.     It  is  not,  properly 
speaking,  a  bond  in  restraint  of  trade  :  there  is  no  agreement  either  to 
give  up  or  to  suspend  trade  :  that  could  have  been  done  without  any 
agreement.     The  trade  is  already  suspended  or  checked;    and   the 
agreement  is  entered  into  for  the  purpose  of  enabling  it  to  go  on  freely. 
[Alderson,  B. — If  the  agreement  had  merely  the  effect  of  closing  all 
the  mills  when  there  was  a  strike  against  a  single  mill,  that  should  be 
shown :  all  that  appears  is  that  the  steps  to  be  taken  were  at  the  dis* 
cretion  of  the  majority.]     The  majority  even  of  the  obligors  could  not, 
under  this  agreement,  suspend  the  trade  for  more  than  a  few  months. 
Nor  is  it  to  be  necessarily  inferred  that  any  suspension  will  take  place 
at  all.     [Alderson,  B. — Do  you  say  that,  if  there  were  no  combina- 
tion among  the  workmen,  this  association  would  be  legal  ?     If  not,  can 
one  illegality  cure  another  ?]    An  illegal  act  may  well  render  that  legal 
which  would  be  otherwise  illegal,  just  as  a  poison  may  act  as  an  anti- 
dote to  another  poison.     [Alderson,  B. — May  you  poison  another 

fa)  Noyamber  16th,  1S55.    Before  WUliami,  Crowder,  and  WiUos,  Js.,  and  Parko,  Alderson, 
Mad  PUtt,  Ba. 
(&)  NoTember  29ih,  1855.    Before  the  same  Judgesi  and  Cre«swell|  J. 


67  HILTON  V.  ECKERSLEY.    Ex.  Ch.  H.  V.  1856. 

because  he  means  to  poison  yon  ?]  What  acts  medicinally  is  no  poison 
at  all.  The  plea  of  son  assault  demesne  is  a  good  answer  to  an  action 
*fi«l  ^^^  *^  assault,  *because  a  blow  struck  in  pure  self-defence  is  not 

■^  a  battery.    It  appears  that  Crompton,  J.,  was  much  impressed  by 
the  circumstance  that  every  obligor  here  gives  up  his  private  judgment 
in  deference  to  that  of  the  majority.     But  why  should  he  not  ?    He 
could  not  if,  by  his  doing  so,  trade  was  restrained :  but  the  contrary 
appears  on  this  record.     The  association  is  for  doing  away  with  that 
restraint  of  trade  which  would  otherwise  be  affected  by  the  combined 
workmen  coercing  the  single  employers  in  succession.     A  joint  resist- 
ance to  this  can  be  secured  only  by  union ;  and  it  is  essential  to  an 
union  that  it  should  be  governed  by  the  discretion  of  the  majority.    A 
partnership  is  guided  by  the  will  of  the  majority  of  partners.    The  public 
benefit  is  more  likely  to  be  secured  by  the  government  of  a  majority 
than  by  that  of  a  minority.    In  Mallan  v.  May,  11  M.  &  W.  653,t  where 
the  covenant  was  held  partly  good,  and  partly  bad  as  being  in  restraint 
of  trade,  the  Court  said  that  circumstances  may  exclude  the  presump- 
tion that  a  partial  restraint  of  trside  is  bad ;  adding :  <<  If  there  are 
circumstances  recited  in  the  instrument  (or  probably  if  they  appear  by 
averment),  it  is  for  the  Court  to  determine  whether  the  contract  be  a 
fair  and  reasonable  one  or  not ;  and  the  test  appears  to  be,  whether  it 
be  prejudicial  or  not  to  the  public  interest,  for  it  is  on  grounds  of 
public  policy  alone  that  these  contracts  are  supported   or  avoided." 
The  same  doctrine  may  be  collected   from  Egerton  v.  Earl   Brown- 
low,  4  H.  L.  Ca.   1,  and  is   laid   down  in  Mitchel  v.  Reynolds,  1 
P.  Wms.  186.(a)     In  the   instance  of  trading   guilds,  the   majority 
had    the    control.      [Alderson,   B. — They    were    founded    by    the 
Crown.]    Not  invariably ;  there  were  voluntary  guilds.    And  there  are 
^  »^-|  *many  instances  of  associations  acting  with  a  public  object,  in 

^  which  the  majority  governs.     Such  is  the  Stock  Exchange  Com- 
mittee.    Of  course  the  plaintiff  does  not  contend  that  the  mere  fact 
that  the  contract  is  not  criminal  is  sufficient  to  show  that  it  may  be 
enforced  in  law.     [Alderson,  B. — Suppose  a  set  of  manufacturers  en- 
tered into  a  bond  conditioned  for  keeping  their  mills  closed  during  the 
prevalence  of  cholera.]     That  could  not  be  illegal.     [Alderson,  B. — 
Suppose  the  condition  were  for  obeying  the  regulations  of  a  sanitary 
committee  ?]     Why  should  that  not  be  done  ?     There  can  be  no  preju- 
dice to  public  interests  from  the  selection  of  a  competent  directing 
authority.     Joint  owners  of  a  ship  ordinarily  contract  for  the  employ- 
ment of  the  ship  according  to  the  will  of  the  majority.     Parties  may 
agree  to  be  bound  by  the  award  of  an  arbitrator  or  the  certificate  of  an 
engineer ;  and  the  agreement  will  be  enforced.     Crompton,  J.,  appears 
to  have  considered  that  this  is  in  the  nature  of  a  combination  to  lower 
wages ;  but  it  is  in  fact  a  combination  for  putting  down  a  strike.     The 

(a)  See  note  to  S.  C,  1  Smith's  Lea.  Ca.  301  (4lh  ed.). 
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language  of  Grose,  J.,  in  Rex  v.  Mawbey,  6  T.  R.  636,  has  been  re- 
ferred to.    But,  when  that  case  was  before  the  Court,  the  law  was  not 
as  it  is  now :  the  Legislature  had  in  numerous  instances  fixed  the  rate 
of  wages :  a  combination  for  the  purpose  of  raising  wages  was  then 
illegal;  Rex  v.  Journeymen  Tailors  of  Cambridge,  8  Mod.  11,     In  stat. 
23  Ed.  3,  cc.  1,  2,  3,  are  found  early  restraints  of  this  kind ;  a  later  act, 
Btat.  5  Eliz.  c.  4,  s.  15,  which  was  before  the  Court  in  Rex  v,  Hulcott,  6 
T.  R.  583,  was  repealed  by  stat.  53  G.  3,  c.  40.(a)    Numbers  of  similar 
statutes  are  repealed  by  stats.  5  G.  4,  c.  95,  and  6  G.  4,  c.  129.     The 
modem  policy  of  the  *Legislature  may  be  collected  from  a  speech  ^^^^ 
of  Mr.  Huskisson,  made  at  the  time  when  the  matter  was  under  the  *- 
consideration  of  a  committee  of  the  House  of  Commons.(6)     The  object 
Las  certainly  been  to  allow  of  combinations,  but  to  check  unjustifiable 
dictation.     The  language  of  Rolfe,  B.,  in  Regina  v.  Sel8by,((?)  and  of 
Erie,  J.,  on  the  trial  of  Regina  v.  Rowlan,ds,(d)  asserts  the  legality  of 
combinations  to  raise  wages,  and  is  not  confined  to  the  question  of  the 
legal  criminality  of  such  combinations.     [Alderson,  B. — In  one  of  the 
prohibitory  statutes,  39  &  40  G.  3,  c.  106,  s.  1,  the  contract  is  made 
void :  that  is  rather  in  your  favour,  as  showing  that  the  contract  was 
not  void  at  common  law.     Crowder,  J. — Was  there  any  necessity  here 
for  the  time  being  so  defined  that  it  might  continue  after  the  combina* 
tion  of  the  workmen  should  be  at  an  end  ?]     It  is  not  easy  to  say  when 
a  combination  is  at  an  end :  and,  if  no  limit  were  named,  the  agreement 
would  be  objectionable  as  being  perpetual.     [Alderson,  B. — Could  a 
sait  be  maintained  against  a  workman,  in  a  county  court,  for  breach  of 
the  agreement  to  combine,  on  the  ground  that  the  agreement  was  a 
measure  of  defence  against  a  combination  of  masters?]     The  judge 
would  decide,  as  matter  of  fact,  whether  it  was  a  defensive  measure. 
[Alderson,  B. — Suppose  twenty  electors  enter  into  a  bond  to  vote  for 
a  particular  candidate,  on  the  ground  that  there  is  a  similar  combination 
iu  favour  of  the  opposite  candidate.]     That  is  a  breach  of  what  the  law 
considers  a  duty,  namely,  giving  a  free  vote. 

*MeUi9hj  contrfi. — The  question  is,  not  whether  such  a  contract  p^-- 
is  punishable  criminally,  but  whether  it  can  be  enforced.     Whe-  *- 
ther  it  operates  in  restraint  of  trade  must  be  determined,  not  from  the 
object  of  the  transaction,  but  from  the  effect  of  the  instrument  itself. 
Every  stipulation  in  the  condition  is  in  restraint  of  trade.     There  does 
not  appear  to  be  any  power  given  to  the  majority  enabling  them  to 
compel  an  obligor  to  keep  his  mill  open,  or  to  give  wages  up  to  a  cer- 
tain amount ;  they  can  compel  only  the  closing  of  the  mills  and  keeping 
the  wages  down.     That  construction  follows  from  the  recital  of  the  sup- 
Co)  Other  clADses  were  repealed  by  liafc.  54  G.  3,  o.  96. 
(^)  13  Hansard's  Parliamentary  Debates,  N.  S.  354,  5. 
{e]  Note,  (a)  to  Rowlands'  Case,  2  Den.  C.  C.  R.  384. 

{d)  Note  (&)  to  Regina  o.  Rowlands,  17  Q.  B.  686  (E.  C.   L.  R.  vol.  79) ;  2  Den.  C.  C.  ft. 
J39,  note  (o). 

VOL.  VI.— 5 


71  HILTON  V.  ECKERSLET.    Ex.  Ch.  H.  V.  1856. 

posed  evil  which  was  to  be  met.     There  is  no  consideration  here  besides 
the  mutual  restraint :  and  that  distinguishes  this  from  all  the  cases 
where  there  has  been  an  independent  consideration ;  and  the  same  dis- 
tinction shows  that  analogies  drawn  from  contracts  of  partnership  are 
inapplicable.     If  this  agreement  be  lawful  on  the  part  of  the  masters, 
a  similar  counter  agreement  would  be  lawful  on  the  part  of  the  work- 
men.    The  record  does  not  show  that  the  workmen  have  combined  in 
this  way.     What  the  «  other  injuries"  are  does  not  appear :  and  the 
assertion  that  money  has  been  arbitrarily  levied  and  extorted  is  too 
vague.     The  plea  of  son  assault  demesne  relies  upon  the  right  of  self- 
defence.     [Alderson,  B. — It  sets  up  an  excuse  for  an  act ;  that  is  all.] 
Assuming,  however,  that  an  exactly  similar  combination  existed  among 
the  workmen  ;  it  would  be  much  better  that  it  should  not  be  enforced 
on  either  side  than  that  it  should  be  enforced  on  both  sides.     Such 
contracts  are  entered  into  in  moments  of  irritation  and  passion  ;  and  it 
is  very  important  that  parties  should  not  be  bound  by  them.     Are  they 
to  be  enforced  in  equity,  by  a  decree  for  specific  performance  ?  [Parkk, 
^^^,  B. — Courts  *of  equity  have  a  discretion  which  we  have  not.]  The 

^  discretion  would  be  exercised  only  on  the  supposition  that  the 
contract  was  contrary  to  general  policy  :  that  supposition  is  enough  to 
support  the  argument  for  the  defendant.     The  object  of  stat.  6  G.  4,  c 
129,  was  to  set  trade  and  work  free ;  and  it  is  with  that  view  entirely 
that  the  restrictive  statutes  are  repealed  ;  though  it  is  remarkable  that 
sect.  2  assumes  2  stat.  33  Ed.  1  to  contain  enactments  respecting  trade 
or  workmen,  which  is  not  the  fact.     But  the  provisions  of  stat.  6  G.  4, 
c.  129,  go  no  further  than  to  exempt  the  combinations  there  mentioned 
from  punishment.     Nor  is  there  any  reference  to  agreements  to  submit 
to  the  direction  of  a  majority.     The  doctrine  laid  down  in  Mitchel  r. 
Reynolds,  1  P.  Wms.  181,  and  other  cases,  that  a  restraint  of  trade 
may  be  upheld  where  there  is  a  good  consideration  for  it,  is  entirely 
inapplicable  to  a  case  where  the  restraint  is  itself  the  consideration. 
That  a  contract  may  be  void,  as  being  in  restraint  of  trade,  because, 
though  properly  limited  as  to  time,  it  is  not  limited  as  to  space,  appears 
from  Ward  v.  Byrne,  5  M.  &  W.  548.f     The  Judges  must  determine 
whether  the  contract  is,  from  its  nature,  contrary  to  public  policy,  as  in 
Egerton  v.  Earl  Brownlow,  4  H.  L.  Ca.  1.     [Parke,  B. — Suppose 
parties  entered  into  a  bond  not  to  cultivate  their  land  otherwise  than 
might  be  agreed  upon  at  a  meeting  of  the  obligors ;  or  not  to  marry 
without  leave  of  the  majority.]     Such  bonds  could  not  be  enforced. 
[Parke,  B. — Covenants  against  marriage   are  discussed  in   Low  t. 
Peers,  Wilmot's  Notes,  864.(a) 
^.yo-,      *Cowlingy  in  reply.— Since  Hitchcock  v,  Coker,  6  A.  t  E.  438 

-*  (E.  C.  L.  R.  vol.  33),  the  notion,  that  the  contract  is  to  be  upheld 
or  not  according  as  the  Court  thinks  the  consideration  adequate  or  not, 

(a)  In  Bxoh.  Ch.,  affirmiog  the  judgment  of  K.  B.  in  Lowe  «.  Peers,  4  Borr.  2225. 
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been  exploded.  Cases  are  collected  in  note  (a)  to  Hunlocke  v. 
Blacklowe,  2  Wms.  Saund.  166  a.  The  record  fully  shows  a  combina- 
tion of  workmen  for  opposing  which  this  contract  was  entered  into. 
The  evils  suggested  in  the  argument  on  the  other  side  arise,  not  from 
such  contracts  as  this,  but  from  the  combinations  which  it  is  intended 
to  obviate.  Cur.  adv.  vult. 

Aldbrson,  B.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  by  which  the  plaintiff  sought  to  enforce  a  bond 
against  the  defendant.     The  condition  of  the  bond  recited  that  the 
defendant  and  seventeen  other  obligors,  being  respectively  owners  and 
occupiers  of  mills  and  other  premises  in  Wigan  and  the  neighbourhood, 
carried  on  their  business  of  spinners  and  weavers  of  cotton  yam  and 
cloth,  and  employed  many  workpeople  and  servants ;  and  that  certain 
societies  or  combinations  subsisted  in  the  neighbourhood  amongst  divers 
persons,  whereby  persons  willing  to  be  employed  were  deterred  by  a 
reasonable  fear  of  social  persecution  and  other   injuries  from  hiring 
themselves  to  work  at  the  said  establishments ;  and  that  thereby  the 
Jegal  control  of  the  obligors  over  their  property  and  establishments  was 
injuriously  interfered  with ;  and  that  these  combinations  were  sustained 
by  funds  arbitrarily  levied  and  extracted  from  the  workmen  employed 
by  the  obligors   and  receiving  wages  from  them ;    and  that  it  was 
^necessary  to  take  measures  for  vindicating  their  legal  rights  to  ^^^ , 
the  control  and  management  of  their  own  property,  which  would  ^ 
best  sustain  the  rights  of  the  labourer  to  the  free  disposal  of  his  skill 
and  industry :  and  that,  to  effect  this,  the  obligors  had  agreed  to  carry 
on  their  works  in  regard  to  the  amount  of  wages  to  the  labourer  to  be 
employed  therein,  and  the  times  and  periods  of  the  engagements  of 
workpeople,  and  the  hours  of  work,  and  the  suspending  of  work,  and 
the  general  discipline  of  their  works  and  establishments  (in  conformity 
to  law)  for  the  period  of  twelve  months  from  the  dat^  of  the  bond,  in 
conformity  with  the  resolutions  of  a  majority  of  the  said  obligors  present 
at  any  meeting  to  be  convened  as  therein  mentioned ;  and  that,  for  that 
purpose,  they  had  entered  into  the  bond ;  and  the  condition  of  the  bond 
was  therein  stated  to  be  that,  if  the  several  obligors  and  their  partners 
Aould  so  carry  on  their  works  for  twelve  months  in  conformity  with  the 
resolutions  of  such  majority,  the  bond  as  to  5007,,  in  which  each  was  to 
be  bound,  should  be  void ;  otherwise  to  be  in  full  effect.    The  plea  con- 
cluded with  an  averment  that,  save  as  aforesaid,  there  was  no  considera- 
tion for  execution  of  the  bond  by  defendant ;  and  that  the  bond  was  in 
restriction  of  trade,  and  illegal  and  void. 

To  this  plea  there  was  a  demurrer.    And,  on  its  being  argued  before 

the  Judges  of  the  Court  of  Queen's  Bench,  the  majority  of  that  Court 

gave  judgment  in  favour  of  the  plea.     We  are  of  opinion  that  the 

judgment  was  right,  and  ought  to  be  affirmed. 

The  question  is,  whether  this  is  a  bond  in  restraint  of  trade :  and  we 
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think  it  i?  so.  Primfi  facie,  it  is  the  privilege  of  a  trader  in  a  free 
country,  iu  all  matters  not  contrary  to  law,  to  regulate  his  own  mode  of 
^--,  *carrying  it  on  according  to  his  own  discretion  and  choice.  If  the 
^  law  has  in  any  matter  regulated  or  restrained  his  mode  of  doing 
this,  the  law  must  be  obeyed.  But  no  power  short  of  the  general  law 
ought  to  restrain  his  free  discretion.  Now  here  the  obligors  to  this  bond 
have  clearly  put  themselves  into  a  situation  of  restraint. 

First :  each  of  them  is  prevented  from  paying  any  amount  of  wages 
except  such  as  the  majority  may  fix,  whatever  may  be  the  circumstances 
of  the  work  to  be  done  and  his  own  opinion  thereon.  Secondly,  they 
can  only  employ  persons  for  such  times  and  periods  as  the  majority  may 
fix  on,  however  much  the  minority  may  deem  it  for  their  own  interest 
to  do  otherwise.  The  hours  of  work,  the  suspending  of  work,  partially 
or  altogether,  the  discipline  and  management  of  their  establishments,  is 
to  be  regulated  by  others  forming  a  majority,  and  taken  from  every 
individual  member.  And  all  this  for  a  fixed  period  of  twelve  months. 
All  these  are  surely  regulations  restraining  each  man's  power  of  carry- 
ing on  his  trade  according  to  his  discretion,  for  his  own  best  advantage, 
and  therefore  are  restraints  on  trade  not  capable  of  being  legally 
enforced. 

We  do  not  mean  to  say  that  they  are  illegal,  in  the  sense  of  being 
criminal  and  punishable.  The  case  does  not  require  us ;  and  we  thmk 
we  ought  not  to  express  any  opinion  on  that  point. 

But  then  it  is  said  that  these  regulations,  otherwise  illegal,  are  pre- 
vented from  being  so  considered  by  the  circumstances  against  which 
they  were  intended  to  operate.     It  appears  that  a  counter  combination 
existed  on  the  part  of  certain  workmen,  and  that  the  alleged  object  of 
this  bond  was  to  counteract  this,  and  to  set  the  willing  and  industrious 
workmen  free  from  its  powers.     But,  supposing  this  to  be  the  object, 
j^jp.^,  and  *that  we  may  even  consider  it  as  laudable,  we  cannot  agree 
^  that  it  is  laudable  or  right  to  use  such  means  of  counteraction. 
The  maxim  injuria  non  excusat  injuriam  is  a  sound  one,  both  in  com- 
mon sense  and  at  common  law.     This  is  only  to  put  one  wrong  as 
counterbalancing  another  wrong,  to  place  the  industrious  workman  in 
the  fearful  situation  of  being  oppressed  by  a  majority  of  masters  in 
order  to  prevent  him  from  being  oppressed  by  a  majority  of  his  felloir 
workmen.     And,  besides,  here  it  is  to  be  observed  that  the  masters' 
combination  is  not  limited  to  the  duration  of  the  suggested  combination 
of  the  workmen.    It  is  to  last  for  twelve  months  absolutely :  so  that,  if 
the  combinations  assigned  as  the  excuse  for  it  broke  up,  as  they  almost 
always  do,  in  a  short  period,  this  restraint  upon  the  obligors  would  still 
continue  in  force  after  the  object  against  which  it  seems  to  have  been 
directed  had  long  ceased  to  exist. 

This  bond,  therefore,  if  not  altogether  illegal   and   punishable,  is 
framed  to  enforce  at  all  events  a  contract  by  which  the  obligors  agree 
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to  carry  on  their  trade,  not  freely  as  they  ought  to  do,  but  in  conformity 
to  the  will  of  others ;  and  this,  not  being  for  a  good  consideration,  is 
contrary  to  the  public  policy. 

We  see  no  way  of  avoiding  the  conclusion  that,  if  a  bond  of  this  sort 
between  masters  is  capable  of  being  enforced  at  law,  an  agreement  to 
the  same  effect  amongst  workmen  must  be  equally  legal  and  enforce- 
able :  and  so  we  shall  be  giving  a  legal  effect  to  combinations  of  work- 
men for  the  purpose  of  raising  wages,  and  make  their  strikes  capable 
of  being  enforced  at  law.  We  think  that  the  Legislature  have  been 
contented  to  make  such  strikes  not  punishable:  and  certainly  they 
never  contemplated  them  as  being  the  subject  of  enforcement  by  a  suit 
at  law,  on  the  part  of  the  body  of  delegates,  *against  any  work-  r.^~ 
men  who  might  have  been  seduced  by  some  designing  person  to  ■- 
sign  an  engagement  with  penalty  to  continue  in  the  strike  as  long  as  a 
majority  were  for  holding  out. 

We  think,  for  these  reasons,  that  the  judgment  of  the  Court  of  Queen's 
Bench  is  right  and  ought  to  be  affirmed.  Judgment  affirmed. 

A  eon^iracy  of  journeymen  of  any  by  overt  acts,  is  an  indictable  offence  : 

tiade  to  raise  their  wages,  by  combining  People  v.  Fisher,  14  Wendell,  9 ;  Com- 

to  compel  others  to  conform  to  rules  monwealth  v,  Carlisle,  1  Journal  of 

established  by  the  conspirators,  for  the  Jurisprudence,  225.    Contra,  The  Com- 

purpose  of  regulating  the  prices  of  la-  monwealth  v.  Hurst,  4  Metcalfe,  111. 
bour,  and  carrying  such  roles  into  effect 


RICHARD    PARKER  v.  The  GREAT  WESTERN  Railway  Com- 

pany.     Feb.  23. 

Bj  ipeeial  AeU  a  Tnilvraj  Company  was  entiUed  to  charge  for  gooda  carried  on  their  line  at  rates 
not  exceeding  certain  rates  per  ton.  Thej  irere  permitted  to  charge  a  higher  rate  for  small 
parens  not  exceeding  500  lbs.  weight,  provided  that  "articles  sent  in  large  aggregate  qnanti- 
tiesy  althoagh  made  up  oi  separate  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the  like, 
sbaJJ  Dot  be  deemed  small  parcels,  bat  such  term  shall  apply  only  to  single  parcels  in  seporate 
packagesL  Plaintiff,  a  carrier,  sent  to  the  Company  at  once  many  packages,  all  consigned  to 
9ne  Mmsigoee,  each  less  than  500  lbs.,  of  articles  of  similar  classes,  but  not  being  separate 
packages  of  one  article.    The  Company  charged  for  them  as  separate  parcels. 

Beld,  that  thej  were  justified  in  so  doing ;  the  proviso  applying  only  to  articles  that  were  of 
saeh  a  nature  that  a  large  quantity  was  generally  made  up  in  separate  packages. 

fbe  plaintiff  also  sent  a  pareel  of  coffee  less  than  600  lbs.  weight ;  and  afterwards,  on  the  same 
day,  another  parcel  of  coffee,  both  consigned  to  himself,  and  for  the  same  train.  When  the 
fint  was  left,  notice  was  given  that  plaintiff  probably  would  send  more ;  but  it  was  not  received 
en  any  ipeoial  terms.     The  Company  charged  for  these  as  separate  parcels. 

Beld,  that  they  were  justified  in  doing  so. 

The  Company  were  entitled  to  charge  a  certain  rate  "  for  all  cotton  and  other  wools,  drugs, 
and  manufactured  goods."  Held  that  this  meant,  not  all  goods  on  which  human  skill  was 
employed,  bat  those  articles  made  in  what  are  in  popular  language  called  manufactories. 

The  Companj  agreed  with  agents  to  collect  and  deliver  goods  for  them,  charging  the  public  a 
•nail  ebarge  for  doing  so  in  addition  to  the  charge  for  conveyance  on  the  railway;  to  those 
JiiaaU  the  Company  allowed  in  addition  a  sum  out  of  the  receipts  of  the  Company.    The^ 
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plaintiff,  who  oolleoted  and  delirered  his  own  paroelt  bat  was  cbargod  aa  highly  as  the  reMof 
the  public,  complained  that  in  effect  this  arrangement  caused  his  goods  to  be  charged  higher 
than  those  sent  through  the  agents,  and  that  the  difference  was  an  overcharge.  Bj  their  Aet 
the  Companj  were  to  charge  all  persons  equally  for  convejance,  but  there  was  a  proTiso  that 
they  might  make  agreements  as  to  the  collection  and  delivery  of  merchandise ;  and  there  wu 
an  appeal  given  by  the  Act  to  the  Sessions  by  any  one  prejudiced  against  any  arrangemeat 
giving  special  facilities  to  others. 
Held  that,  under  these  enactments,  the  agreement  with  the  agents,  against  which  there  bad  beta 
no  appeal,  did  not  render  the  charges  to  the  plaintiff  overcharges. 

The  following  case  was  stated  without  pleadings,  under  the  Commoa 
j^-Q,  Law  Procedure  Act,  in  *pursuance  of  an  order  of  Coleridge,  J. 
^  The  action  was  commenced  on  the  12th  day  of  November,  A.  D. 
1852. 

The  plaintiff  is  a  common  carrier,  having  his  principal  place  of  busi- 
ness at  Skinner  Street,  London.     For  many  years  he  has  been  in  the 
habit  of  carrying  goods  for  hire,  employing  for  that  purpose  the  defend- 
ants. The  Great  Western  Railway  Company,  as  common  carriers  to 
convey  the  goods  on  the  Great  Western  Railway  so  far  as  was  conve- 
nient to  him,  and  performing  the  parts  of  the  journey  to  and  from  the 
Company's  stations  by  his  own  agents.     After  the  30th  June,  A.  D.  1852, 
divers  goods  were  delivered  by  the  plaintiff  to  the  Company  at  stations 
on  their  railway  to  be  carried  by  them  by  the  goods  train.     The  goods 
were  carried  accordingly,  and  were  received  by  the  plaintiff  from  the 
Company  also  at  one  of  their  stations,  and  were  his  own  goods,  or  goods 
which  he  was  employed  by  his  customers  to  carry  as  a  common  carrier. 
The  plaintiff  paid  the  Company  their  charges  for  carrying  the  said 
goods  on  the  said  railway  under  protest ;  and  the  plaintiff  has,  as  he 
alleges,  been  overcharged  by  the  Company  in  respect  of  such  goods: 
and  the  action  is  brought  to  recover  back  the  amount  of  such  over- 
charges.    During  the  said  period  the  Company  have  carried  goods  for 
other  carriers,  besides  the  plaintiff,  and  also  have  carried  goods  sent 
to  them  for  carriage  by  persons  not  carriers  by  trade.     The  Company 
have  always  found  and  provided  the  locomotive  power,  carriages,  and 
trucks,  and  have  always  found  and  conducted  the  carriages,  tsucks, 
and  engines  used  on  the  railway  for  the  carriage  of  passengers  and 
goods,  and   loaded  and  unloaded  the   goods,  with  the  assistance  of 
plaintiff's  men,  from  the  trucks,  and  covered  the  goods  on  the  trucks : 
j,j-g,  *this  assistance  was  not  required  by  the  Company.     The  persons 
■^  who  act  as  conmion  carriers  have  for  many  years  found  it  neces- 
sary for  their  business  to  employ  the  Company  to  carry  for  them  on 
their  railways. 

By  stat.  5  &  6  W.  4,  c.  cvii.,(a)  the  subscribers  were  united  into  a 
Company  for  making  such  railway  and  for  other  purposes  therein  men- 
tioned, and  were  incorporated  by  the  name  and  style  of  the   Great 

(a)  Local  and  personal,  public :  "  For  making  a  railway  fVoni  Bristol  to  join  The  London  avd 
Birmingham  Railway  near  London,  to  be  called  *  The  Great  Western  Railway/  with  t«««ncli6B 
therefrom  to  the  towns  of  Bradford  and  Trowbridge  in  the  county  of  Wilts." 
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Western  Railway  Company.     The  Act  contained  clauses  (sections  163 
to  169)  allowing  the  free  use  of  the  railways  to  all  persons  on  paying 
certain  tolls  specified  in  the  said  Act,  empowering  the  Company  to  pro- 
vide engines  for  propelling  carriages  upon  the  railways,  and  to  receive 
for  the  nse  of  the  said  engines  such  sums  as  the  Company  should  think 
proper  in  addition  to  the  said  tolls,  and  also  empowering  the  said  Com- 
pany to  act  as  carriers  of  passengers  and  goods,  supplying  the  locomotive 
power,  engine,  and  carriages,  and  to  make  reasonable  charges  for  so 
doing,  but  as  to  passengers  restricted  to  3Jd.  per  mile  per  passenger. 
By  section  163  all  persons  are  allowed  to  use  the  railway  on  conditions. 
Section  171 :  '<  That  it  shall  be  lawful  for  the  said  Company  from  time 
to  time  to  make  such  orders  for  fixing  and  by  such  orders  to  fix  the 
sam  to  be  charged  by  the  said  Company  in  respect  of  small  parcels 
(not  exceeding  5001bs.  weight  each)  as  to  them  shall  seem  proper :  pro- 
vided always,  that  the  provision  hereinbefore  contained  shall  not  extend 
to  articles,  matters,  or  things  sent  in  large  aggregate  quantities,  although 
made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee, 
meal,  and  *the  like,  but  only  to  single  parcels  unconnected  with  p^^« 
parcels  of  a  like  nature  which  may  be  sent  upon  the  railway  at  ^ 
the  same  time."     By  sect.  172  and  173  certain  provisions  are  made  for 
regulating  the  charge  for  short  distances,  and  for  fractional  parts  of  a 
ton  or  mile ;  and  by  sect.  174  the  Company  were  empowered  to  reduce 
the  rate  and  tolls  by  the  Act  authorized,  and  afterwards  from  time  to 
time  to  raise  them,  so  that  they  should  not  exceed  the  amount  by  the  Act 
aathorized.     By  sect.  175  provision  is  made  for  the  equal  charging  of 
the  said  rates  and  tolls,  which  provision  is  repealed  by  stat.  7  &  8  Vict, 
c.  iii.,(a)  s.  48,  hereinafter  mentioned,  and  new  provisions  made  instead 
thereof.     By  subsequent  Acts  the  Company  were  authorized  to  alter 
and  extend  the  line  of  their  railway.     By  stat.  2  &  3  Vict.  c.  xxvii.,(6) 
after  reciting  the  above-mentioned  Acts  of  Parliament,  certain  pro- 
viaions  were  by  the  24th  sect,  made  for  the  equal  charging  of  persons 
using  the  said  railway :  this  section  is  also  repealed  by  stat.  7  &  8  Vict. 
c.  8.  iii.,  48,  and  ne.w  provisions  made  instead  thereof,  as  hereinafter 
mentioned.      Under  the  provisions  and  powers  contained  in  the  said 
and  subsequent   Acts  of  Parliament,   The   Great  "Western   Railway 
was  completed,  and  has  been  carried  on  by  the  said  Company,  from 
time  to  time,  down  to  the  present  time,  in  respect  of  the  carriage 
of  passengers  and   goods  carried  on  and   over  the  said  railway  and 
the  various  stages  and  parts  thereof.     Stat.  7  &  8  Vict.  c.  iii.  s.  48, 

(■)  Local  and  penonal  public :  "To  amend  the  several  Acta  relating  to  the  Great  Western,  the 
Chelbeaham  and  Oreat  Western  Union,  and  Oxford  Railways;  to  amalgamate  the  two  last-men- 
tiooed  lailwa js  with  the  Great  Western  Railway ;  and  to  aatborixe  the  formation  of  additional 
varki  at  Cheltenham  bj  the  Great  Western  Railway  Compan;|r." 

(^}  Local  and  personal,  public :  "  To  amend  the  Acts  relating  to  The  Great  Western  Railway ; 
ttd  to  raise  a  further  sum  of  money  for  the  purposes  of  the  said  undertaking." 
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^Q-,  *repealed  stat,  5  &  6  W,  4,  c.  cvii.,  s.  175.     Sect.  49:  "Tliat 
^  all  tolls  for  the  use  of  the  said  Great  Western  Railway  (comprising 
the  said  Cheltenham  and  Great  Western  Union  Railway  and  the  8»id 
Oxford  Railway,  and  any  other  railway  belonging  or  under  lease  to  the 
said  Great  Western  Railway  Company)  shall  be  at  all  times  charged 
equally  to  all  persons,  and  after  the  same  rate,  whether  per  mile  or  per 
ton  per  mile,  or  otherwise,  in  respect  of  all  passengers,  and  all  goods, 
animals,  or  carriages  of  a  like  description,  and  conveyed  or  propelled 
by  a  like  carriage  or  engine,  passing  along  the  same  portion  of  and 
over  the  same  distance  along  the  said  railways  or  either  of  them ;  and 
no  reduction  or  advance  in  any  such  tolls  shall  be  made  either  directly 
or  indirectly  in  favour  of  or  against  any  "particular  company  or  person." 
Sect.  50 :  "  That  it  shall  be  lawful  for  the  said  Great  Western  Railway 
Company,  whenever  they  shall  act  as  carriers,  or  shall  provide  locomo- 
tive or  steam  power  or  carriages  for  the  conveyance  of  passengers, 
animals,  goods,  wares,  merchandise,   articles,  matters,  or  things,  to 
charge  for  suoh  locomotive  or  steam  power  and  carriages  such  sum  (not 
exceeding  the  sums  (if  any)  limited  by  the  said  recited  act«  or  any  of 
them),  and  that  either  per  ton  or  per  mile,  or  by  bulk,  measure,  num- 
ber, or  admeasurement,  or  by  fixed  charges,  as  they  shall  think  expe- 
dient: Provided  always,  that  in  whatever  way  the  said  charges  are 
made  they  shall  be  made  equally  to  all  passengers  and  to  all  persons  in 
respect  of  all  animals,  and  of  all  goods,  w^ares,  merchandise,  articles, 
matters,  and  things  of  a  like  description  and  quantity,  and  conveyed 
in  or  propelled  by  a  like  carriage  or  engine,  passing  only  over  the  same 
*ft91  P^^^^^°  ^f  ^^^  ^^®^  ^^  same  *distance  along  the  said  railways 
-*  or  either  of  them,  and  under  the  like  circumstances ;  and  no  re- 
duction or  advance  in  any  of  such  charges  shall  be  made  partially, 
either  directly  or  indirectly,  in  favour  of  or  against  any  particular  com- 
pany or  person."     Sect.  51 :  «  That  in  all  cases  where  the  said  Great 
Western  Railway  Company  are  intrusted  with  the  carriage  or  delivery 
of  any  goods,  wares,  merchandise,  or   parcels,  or  other   matters  or 
things,  it  shall  be  lawful  for  the  said  Company  to  enter  into  such 
arrangements  as  they  may  think  fit  with  all  or  any  of  the  persons  to 
whom  such  goods,  wares,  merchandise,  parcels,  matters,  or  things  may 
belong,  or  by  whom  the  same  may  be  brought  or  sent  for  conveyance 
on  the  said  railway,  with  reference  to  the  warehousing,  assortment, 
weighing,  loading,  or  unloading,  risk  of  stowage,  and  liability  to  alleged 
pilferage  or  damage,  or  with  reference  to  the  collection  and  delivery  of 
such  goods,  or  with  reference  to  any  other  special  facilities  or  accom- 
modations afforded  to  or  by  the  said  parties  in  reference  to  such  goods, 
wares,  merchandise,  parcels,  matters,  or  things,  and  upon  such  terms 
and  conditions  as  the  Company  and  such  parties  respectively  may  be 
willing  to  accept  and  abide  by ;  and  it  shall  also  be  lawful  for  the  said 
Company  to  enter  into  and  make  such  arrangements  as  they  may  see 
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fit  with  any  company  or  person  with  regard  to  the  collection  or  delivery 
of  such  goods,  wares,  merchandise,  parcels,  matters,  and  things,  and 
upon  such  terms  and  conditions  as  the  Company  and  the  parties  to  such 
arrangements  respectively  may  be  willing  to  accept  and  abide  by :  pro- 
vided always,  that  if  it  shall  be  considered  by  any  such  person  making 
use  of  the  said  railway  that  the  said  Company  have  to  his  prejudice 
*accorded  any  special  facilities  to  any  other  such  persons  which  j-^q^ 
they  are  unwilling  to  accord  to  him,  then  and  in  such  case  it  shall  ^ 
be  lawful  for  the  party  so  conceiving  himself  to  be  so  aggrieved  to 
appeal  to  the  Court  of  Quarter  Sessions  of  the  county  or  one  of  the 
counties  in  which  such  facilities  are  accorded ;  and  the  said  Court  shall 
have  power  and  are  hereby  required,  on  such  application  (of  which  four- 
teen days*  notice  shall  be  given  to  the  Company),  to  appoint  a  barrister 
of  not  less  than  seven  years*  standing,  or  some  other  competent  person 
not  interested  in  or  connected  with  the  railway  or  the  party  with  whom 
any  such  dispute  shall  arise,  to  inquire  into  the  matter  in  difference, 
and  the  person  so  to  be  appointed  shall  have  power  to  call  before  him 
and  to  examine  all  persons  whose  evidence  may  be  considered  necessary 
to  the  inquiry,  and  to  require  the  production  of  all  books,  papers,  and 
writings  which  he  may  deem  requisite  or  which  ought  to  be  produced 
for  the  elucidation  of  the  matter  referred  to  him  ;  and  on  the  report  of 
such  person  it  shall  be  lawful  for  the  said  Court  to  order  and  require 
the  said  Company  to  admit  the  party  making  such  appeal  to  the  enjoy- 
ment of  the  same  facilities  which  may  at  the  time  be  granted  by  the 
Company  to  other  such  persons  under  the  like  circumstances,  unless  it 
shall  be  proved  to  the  satisfaction  of  the  person  making  such  inquiry 
that  any  wilful  fraud  or  contravention  of  agreement  with  the  Company 
has  been  committed  by  the  party  making  such  appeal,  and  the  said 
Company  shall  in  all  things  conform  to  and  abide  by  the  order  which 
may  be  so  made  by  the  said  Court  upon  due  consideration  of  the  cir- 
cumstances under  which  and  the  extent  to  which  such  fraud  or  contra- 
vention may  have  been  carried  *on  by  such  party."  Stat.  10  &  r-^r^ 
11  Vict,  c.  cxlix.,(a)  contains  enactments  regulating  the  tolls  and  *- 
charges  which  might  be  taken  by  The  Great  Western  Railway  Company. 
Sect.  13  prescribes  the  tolls  which  The  Great  Western  Railway  Com- 
pany might  demand  for  the  use  of  the  Great  Western  Railway,  or  of 
the  Birmingham,  Wolverhampton  and  Dudley  Railway,  in  respect  of 
passengers,  cattle,  and  goods.  Sect.  14  prescribes  the  tolls  which  The 
Great  Western  Railway  Company  might  demand  for  the  use  of  engines 
for  propelling  the  carriages  of  other  parties  on  the  said  railways.  Sect. 
15  enacted  that  the  maximum  rates  of  charge  to  be  made  by  The  Great 

(«)  Local  and  personal,  public :  "For  enabling  The  Birmingbam,  Wolverhampton,  and  Dudley 
BaOwiy  Companj  to  purchase  lands  for  additional  station  room  at  Birmingham,  and  for  autho- 
tiling  the  sale  of  the  undertaking  of  the  said  Company  to  The  Great  Western  Hallway  Com- 
paay." 
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Western  Railway  Company  for  the  conveyance  of  passengers,  cattle, 
goods,  &c.,  along  the  said  railways,  as  aforesaid,  including  the  tolls  for 
the  use  of  the  said  railways,  and  wagons,  and  trucks,  and  locomotive 
power,  and  every  expense  incidental  to  such  conveyance,  except  a  rea- 
sonable sum  for  loading,  covering  and  unloading  of  goods,  and  for  de- 
li^ery,  and  for  collection,  and  any  other   service  incidental  to  the 
business  or  duty  of  a  carrier,  when  such  services  or  any  of  them  were 
or  was  performed  by  the  said  Company,  which  should  not  exceed  the 
sums  therein  specified  and  set  forth.     The  16th,  17th,  22d,  and  23d 
sects,  contain  provisions  as  to  the  tolls  and  charges.     By  subsequent 
statutes  the  purchase  of  The  Birmingham  and  Oxford  Junction  Railway 
and  The  Birmingham,  Wolverhampton  and  Dudley  Railway  by  The 
^^-,  Great  Western  Railway  Company  was  authorized ;  *but  no  trans- 
^  fer  was  to  be  made  to  The  Great  Western  Railway  Company  until 
their  tolls  and  charges  were  reduced  as  therein  provided.     These  re- 
duced tolls  and  charges  were  afterwards  fixed  by  stat.  10  &  11  Vict. 
c.  ccxxvi.  :(a)  and  it  is  admitted  that  they  came  into  operation  on  and 
after  November  1st,  a.  d.  1862,  but  not  before.     Sect.  47  of  this  Act 
sets  forth  the  tolls  which  The  Great  Western  Railway  Company  might 
demand  and  receive  in  respect  of  the  use  of  the  Great  Western  Railway, 
and  the  branch  railways  by  the  Act  authorized  to  be  made,  by  parties 
using  the  same  either  with  their  own  carriages  and  engines  employed 
by  them  thereon,  or  with  their  own  engines  only  (in  cases  where  The 
Great  Western  Railway  Company  as  thereinafter  provided  might  con- 
sent to  supply  carriages).  (J)     Sect.  48  enacts  that  the  toll  which  The 
Great  Western  Railway  Company  might  demand  for  the  use  of  engines 
for  propelling  the  carriages  of  other  parties  on  the  said  railways  should 
not  exceed  one  penny  per  mile  for  each  passenger  or  animal,  or  for 
each  ton  of  goods  or  other  articles,  in  addition  to  the  several  other  tolls 
or  sums  by  that  Act  authorized  to  be  taken  for  the  use  of  the  said 
railways.     Sect.  49  sets  forth  the  maximum  rates  of  charge  to  be  made 
by  the  Company  for  the  conveyance  of  goods  along  the  said  railways, 
including  the  tolls  for  the  use  of  the  said  railways  and  wagons  or  trucks 
and  locomotive  power,  and  every  expense  incidental  to  such  conveyance, 
except  a  reasonable  sum  for  loading,  covering,  and  unloading  of  goods, 
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♦and  for  delivery,  and  collection,  and  any  other  services  inciden- 


tal to  the  business  or  duty  of  a  carrier  where  such  services  are 
performed  by  the  Company.((?)  Sect.  50  regulates  the  amount  of 
charge  where  the  distance  exceeds  fifteen  and  fifty  miles.     Sect.  51 

(a)  Local  and  personal,  pnblio :  "For  making  branch  railwajs  from  the  Great  Western  Rail- 
vay  to  Henby  and  to  Radstock ;  to  widen  certain  portions  of  the  Great  Western  Railway  :  to 
finable  The  Great  Western  Railway  Company  to  purchase  or  amalgamate  with  the  Birmingham, 
Wolverhampton,  and  Dadlcy  Railway,  and  to  purchase  the  Wycombe  and  Great  Westorn  and 
Uxbridge  Railways ;  and  for  other  purposes." 

(6)  The  rate  for  "  manufactored  goods'"  ifl  specified :  tee  post,  p.  107. 

(e)  See  post»  p.  107. 
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setB  out  the  tolls  and  charges  authorized  by  the  Act ;  and  sect.  53 
sets  out  the  tolls  and  charges  for  small  packages  and  single  articles  of 
great  weight.(a) 

The  mode  of  charging  for  goods  carried  on  the  Great  Western  Rail- 
waj  by  goods  train,  adopted  by  The  Great  Western  Railway  Company, 
and  which  has  been  in  force  on  and  since  the  30th  June,  1852,  is  the 
following.     It  is  in  this  case  afterwards  called  the  system  of  charging. 
The  Company  daily  send  trains  for  the  conveyance  of  goods  exclusively ; 
they  are  commonly  called  '< luggage  trains"  or  << goods  trains;"  for 
ooBTenience  they  are  hereinafter  called  <<  goods  trains."     For  the  pur- 
pose of  more  conveniently  making  the  charges  for  carrying  the  goods 
on  the  railway  by  goods  trains,  all  goods  are  divided  into  classes. 
From  the  30th  June  to  the  1st  November,  1852,  there  were  5  classes, 
one  marked  S  and  the  others  marked  1,  2,  3,  and  4 ;  and  on  and  after 
the  1st  November,  1852,  there  were  6  classes,  one  marked  M  and  the 
others  marked  1,  2,  3,  4,  and  5.     The  class  in  which  goods  are  to  be 
charged  is  shown  by  a  printed  alphabetical  list  or  classification  of 
goods,  in  which  the  class  to  which  goods  respectively  belong  and  are 
to  be  charged  is  shown,  by  the  letter  S,  denoting  special  class,  and  by 
the  letter  M,  denoting  mineral  class,  or  by  the  figures  1,  2,  3,  4,  or  5 
set  after  and  opposite  to  the  name  of  such  goods  in  the  list,  all  goods 
not  enumerated  in  the  list  being,  as  '^'mentioned  at  the  foot  of  the  p^^. 
list,  to  be  charged  as  mentioned  in  the  lists.     The  lists  for  the  ^ 
period  from  the  30th  June  to  the  1st  November,  1852,  accompanies 
this  case  ;{b)  and  the  one  for  the  period  on  and  after  the  Ist  November 
aha  accompanies  this  case.(6)    These  charges  are  for  conveyance  along 
the  Great  Western  Railway  and  every  expense  incidental  to  such  con- 
Tejance,  including  a  sum  for  loading,  covering,  and  unloading,  and  for 
«Tery  other  service  incidental  to  the  business  or  duty  of  a  carrier ;  but 
they  are  exclusive  of  any  charge  for  collection,  delivery,  or  carting  to 
or  from  the  railway  station.    They  have  from  time  to  time  been  varied  in 
imoimt ;  and  the  clerk  at  each  station  on  the  railway  has,  from  time  to 
time,  been  furnished  with  a  scale  showing  the  charge  for  goods  in  each 
elass  to  be  made  per  ton,  and  so  in  proportion,  for  carrying  goods  on  the 
railway  from  his  station  to  the  several  other  stations  on  the  railway ;  such 
charge  being  the  same  for  all  goods  charged  in  the  same  class ;  but  the 
charge  to  the  several  stations  varying  as  they  are  more  or  less  remote 
from  the  station  from  which  the  goods  are  despatched.     For  conve- 
nience these  charges  are  hereinafter  called  the  « tonnage  rates ;"  copies 

(a)  6o«  pott,  pp.  102, 108. 

(6)  It  ii  not  necessary  to  giro  copies  of  these  lists,  which  comprised  almost  all  articles  arranged 
in  slphabatical  order,  and  placed  in  ola^fses  without  apparently  requiring  that  they  should  he  of 
t2M  same  nature.  For  example,  "  agricultural  implements/'  "  ale  in  hottles,"  *"  arrowroot," 
"buket8,""beds,''  " feathers,"  being  all  in  class  4j  «' ashes,"  "halls,"  " cannon,"  " barley,* 
"bricks,"  "brimstone,"  being  all  in  class  S ;  whilst  "iron  wire"  was  in  class  1,  and  <'iron  wira 
togbt"  in  class  2 ;  and  many  similar  instances. 


87  PARKER  v.  G.  W.  RAILWAY  CO.    H.  V.  1856. 

of  the  scale  for  the  Paddington  station  for  the  period  from  the  30th  of 
June  to  the  1st  November,  1852,(a)  and  of,  on,  and  after  the  Ist  Novem- 
♦ftQi  ^®^'  1852,(a)  accompanying  the  case.  The  clerk  at  each  station 
-*  *is  also  furnished  with  a  scale  by  which  to  ascertain  the  charges 
to  be  made  on  packages  or  parcels  sent  by  goods  train  not  exceeding 
500  lbs.  in  weight.  For  convenience  these  charges  are  hereinafter 
called  the  "parcel  rates.**  These  parcel  rates  are  greater  in  amount 
than  the  tonnage  rates  ;  copies  of  this  scale  accompanying  this  ca5e.((i) 
Save  the  aforesaid  scales  and  lists  there  is  no  other  document  used  in 
fixing  the  charge  for  carriage  of  goods  on  the  said  railway  by  goods 
train.  In  fixing  the  charges  to  be  made  for  the  carriage  of  goods  as 
aforesaid  The  Great  Western  Railway  Company  have  regarded  the  bulk 
and  nature  of  the  goods  and  the  trouble  and  risk  attending  their  car- 
riage. On  the  30th  June,  1852,  and  ever  since,  the  charges  made  by 
The  Great  Western  Railway  Company  for  goods  sent  on  the  said  rail- 
way by  goods  train  have  been  made  according  to  the  said  system  of 
charging.  The  plaintiff  claims,  on  and  after  the  1st  November,  1852, 
to  be  charged  at  the  rates  allowed  by  stat.  10  &  11  Vict.  c.  ccxxvi., 
when  such  rates  are  lower  than  the  Company's  scale  bill,  and  by  the 
scale  bill  when  such  rates  are  lower  than  the  said  Act. 

First  objection  and  claim  of  the  plaintiff.  The  plaintiff  claims  to  be 
charged  after  the  1st  November,  1852,  at  the  aggregate  weight  of  each 
class,  according  to  the  Company's  classification  table  or  tables,  at  parcel 
rate  by  scale  bills  when  the  weight  does  not  exceed  500  lbs.,  but  when 
above  500  lbs.  at  tonnage  rates  of  stat.  10  &  11  Vict.  c.  ccxxvi.,  or  scale 
bills,  as  the  plaintiff  may  select.  After  the  1st  November  in  that  year 
the  plaintiff  sent  to  a  station  of  the  Company,  to  be  carried  at  the 
same  time  by  the  same  train  on  the  said  Great  Western  Railway  to 
*«Q1  **^ot^®r  station  of  the  Company,  several  parcels  of  goods.  On 
•^  one  of  these  occasions  each  parcel  of  goods,  by  itself,  weighed  less 
than  500  lbs.,  each  parcel  containing  goods  of  the  same  class,  say  drugs, 
drapery,  glass,  and  stationery,  which  are  in  Class  4,  according  to  the 
classification  of  goods  hereinbefore  referred  to;  but,  for  the  purpose 
of  the  present  question  only,  it  is  to  be  taken  that  each  of  such  parcels 
was  a  separate  package.  In  such  case  the  Company  have  charged  for 
each  parcel  separately,  according  to  the  aforesaid  parcel  rate.  The 
plaintiff  has  paid  such  charge  under  protest,  but  claiming  to  have  the 
several  parcels  treated  as  one  parcel,  and  to  be  charged  for  their  aggre- 
gate weight  according  to  the  said  parcel  rates. 

Question  1.  The  question  is,  Whether,  under  the  circumstances,  the 
Company  were  entitled  by  stat.  10  &  11  Vict.  c.  ccxxvi.,  taken  in  con- 
nexion with  their  scale  bill,  to  charge  each  parcel  separately,  or  were 
bound  to  charge  them  at  their  aggregate  weight. 

(a)  It  18  not  neoessary  to  print  the  scales,  which  are  Tery  long ;  the  effect  is  snfflcientlj  giren 
in  the  bodj  of  the  case. 
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On  another  of  the  aforesaid  occasions  each  parcel  of  goods  in  itself 
weighed  less  than  500  lbs.,  but  the  aggregate  weight  of  all  the  parcels 
was  more  than  500  lbs. ;  each  parcel  containing  goods  of  the  same  class, 
say  drugs,  drapery,  glass,  and  stationery,  which  are  in  the  4th  Class 
according  to  the  classification  of  goods  in  the  said  list.  For  the  pur- 
pose of  this  question  only,  it  is  to  be  taken  that  each  of  such  parcels 
was  a  separate  package.  In  such  case  the  Company  have  charged  for 
each  parcel  separately,  according  to  the  said  parcel  rates.  The  plaintiff 
has  paid  such  charge,  under  protest,  but  claiming  to  have  the  several 
parcels  treated  as  one  parcel,  and  to  be  charged  for  their  aggregate 
weight  according  to  the  tonnage  rates  allowed  by  stat.  10  &  11  Vict.  c. 
cexxvi. 

♦Question  2.   The  question  is,  Whether,  under  these  circum-  ^^^^ 
stances,  the  Company  were  entitled  by  stat.  10  &  11  Vict.  c.  ^ 
cexxvi.,  taken  in  connexion  with  their  scale  bill,  to  charge  each  parcel 
separately  according  to  the  said  parcel  rate,  or  were  bound  to  charge 
them  according  to  their  aggregate  weight  at  the  tonnage  rates. 

Second  objection  and  claim  of  the  plaintiff.  Before  the  Ist  Novem- 
ber, 1852,  the  plaintiff  claims  to  be  charged  by  class  and  scale  bill,  and 
the  Acts  of  5  &  6  W.  4,  c.  cvii.,  and  7  &  8  Vict.  c.  iii.,  at  the  aggregate 
weight  by  parcel  rate  or  tonnage  rate,  as  such  weights  may  be  under  or 
over  500  lbs.  For  the  purpose  of  this  objection  only,  all  the  facts  stated 
for  the  purpose  of  the  first  objection  are  to  be  treated  as  here  inserted, 
the  dates  being  varied  to  times  between  the  1st  July  and  the  31st  Oc- 
tober, 1852,  both  inclusive. 

Question  3.  The  question  is,  Whether  the  Company,  under  these 
circumstances,  were  entitled,  under  stats.  5  &  6  W.  4,  c.  cvii.,  and  7  & 
Vict.  c.  iii.,  taken  in  connexion  with  their  scale  bill,  to  charge  each 
parcel  separately  according  to  the  said  parcel  rates,  or  were  bound  to 
charge  at  the  aggregate  weight  according  to  the  said  parcel  rates  when 
such  aggregate  weight  was  under  500  lbs.,  and  according  to  the  said 
tonnage  rates  when  such  aggregate  weight  was  over  500  lbs. 

Third  objection  and  claim  of  the  plaintiff.  If  the  plaintiff  fails  to 
establish  the  charge  by  the  aggi*egate  of  the  class,  then  he  claims  to  be 
charged  by  the  aggregate  of  the  kind,  by  stat.  5  &  6  W.  4,  c.  cvii.,  and 
scale  bill,  or  one  of  them,  prior  to  1st  November,  1852,  and  by  stat.  10 
4  11  Vict.  c.  cexxvi.  and  scale  bill,  or  one  of  them  after  that  day.  The 
plaintiff  sent  on  the  same  day  to  Paddington  station  at  different  times 
of  the  day,  *8ay  at  2,  4,  and  6  o'clock,  p.  m.,  a  load  of  goods.  In  p^^^ 
each  load  was  a  package  of  coffee  weighing  less  than  500  lbs.  By  *- 
the  plaintiff 's  direction,  these  loads  of  goods,  including  the  coffee,  were 
sent  by  the  same  train,  being  the  first  that  started  thereafter  to  another 
station  of  the  Company.  The  Company  have  charged  each  parcel  of 
coffee  as  a  separate  parcel.  The  plaintiff  was  consignor  and  consignee 
of  all  the  parcels  of  coffee.     A  ticking  off  note  was  required  by  th^ 
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Company  to  be  delivered  by  the  plaintiflF,  with  each  of  the  said  loads 
of  goods;  but  the  weight  on  the  first  ticking  off  note  was  carried  to  the 
second,  and  the  second  to  the  third,  and  so  on  till  the  last,  upon  which 
the  total  weight  appeared.(a)  This  carrying  forward  was  done  by  the 
plaintiflF  or  his  servants,  without  the  same  being  requested  by  the  Com- 
pany (who  placed  in  trucks  each  load  of  goods  without  waiting  the 
arrival  of  further  goods),  and  as  soon  as  conveniently  could  be  after 
such  load  of  goods  and  ticking  oflf  notes  came  to  them,  that  being 
necessary  for  the  due  conduct  of  their  business  as  carriers.  Copies  of 
the  ticking  oflf  notes  accompanied  the  case.  By  these  it  appeared  that 
the  Company  had  struck  out  the  carrying  forward  and  altered  the 
classifications. 

Question  4.  The  question  for  the  opinion  of  the  Court  is,  Whether, 
under  the  circumstances  above  mentioned,  the  Company  were  bound  to 
charge  for  the  said  coflfee  in  the  aggregate  or  were  entitled  to  charge 
for  each  package  separately. 

Fourth  objection  and  claim  of  the  plaintiflF.  The  plaintiflF  claims  to 
classify  his  goods  in  accordance  with  the  Company's  scale  bills  and  their 
Acts  of  Parliament.  The  plaintiflF,  on  two  distinct  days  subsequent  to 
the  1st  ^November,  1852,  sent  at  the  same  time  to  a  station  of 
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the  defendants,  to  be  carried  on  the  Great  Western  Railway  by 


the  same  train  to  another  station  of  the  Company,  several  packages  of 
goods  of  which  the  plaintiff  was  the  consignor  and  consignee.  On  the 
first  of  the  said  occasions  the  plaintiff  sent  to  the  Company  with  the 
goods  a  ticking  off  note,  of  which  the  following,  as  it  appears  in  thin- 
faced  type,  is  a  copy : — 


Nome  or  Mark. 

No. 

Description  of 
Package. 

Contents. 

Weight 

Railway 
Charge. 

• 

Simonds     .    .    . 

Box 

Luggage 
Glass 

owt    qrs.    Iba. 

I 
0        10 

44. 

Langford   .    •    . 

Do. 

Do. 
Stationery 

1 
0        1 

44i. 

Ryott    .     .    .     . 

Hampor 

Do. 
Shoes 

I 
1 

94. 

Panbam     .    .    . 
Whoeler     .     .    . 

Do. 
Basket 

Do. 

Drapery 

Do. 

Ironmongery 

6 
6 

14 

4d. 

7         2        U 

The  Company  added  the  weight  and  railway  charges  as  they  appear 
in  full-faced  type.  For  the  purposes  of  this  case  the  ticking  off  note  is 
admitted  to  be  correct.  The  Company  have  charged  the  drapery  as  a 
separate  package  at  tonnage  rate,  and  each  of  the  other  packages  sepa- 

(a)  The  words  "carried  forward"  were  written,  under  the  head  of  'Remarks,"  upon  all  the 
tiokiag  notes  eioept  the  lask 
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rately  at  parcel  rates.  It  is  admitted  for  the  purpose  of  this  case  that 
all  the  above  goods  are  manufactured  goods.  The  plaintiff  contends 
that  all  the  said  goods,  or  some  of  them,  are  manufactured  goods  within 
Stat.  10  &  11  Vict.  c.  ccxxTi.,  ss.  47,  49,  and  63,  and  that  such  of  them 
as  are  such  manufactured  goods  should  have  been  charged  in  the  aggre- 
gate. The  Company  deny  this.  On  the  second  of  the  said  occasions 
the  plaintiff  sent  to  the  Company  with  the  goods  a  ticking  off  note.  A 
copy  was  set  out,  which  was  exactly  like  *the  former,  and  which  p^^^ 
showed  that  the  Company  wrote  over  the  words  Luggage  the  cor-  ^ 
rect  description  of  the  respective  packages,  inserted  the  weights  of  each 
separately,  and  charges  for  each  separately,  as  in  the  former  instance. 
The  Company  have  charged  each  package  separately  at  parcel  rates. 
The  plaintiff  contends,  as  before,  that  all  the  articles,  or  some  of  them, 
are  manufactured  goods  within  the  said  sections,  and  that  such  of  them 
as  are  manufactured  goods  should  have  been  charged  in  the  aggregate. 
Question  5.  The  question  therefore  for  the  opinion  of  the  Court  is, 
Whether  the  Company  were  entitled  by  stat.  10  &  11  Vict.  c.  ccxxvi. 
taken  separately,  or  taken  in  connexion  with  their  scale  bills,  to  charge 
for  each  of  the  said  packages  separately  as  aforesaid,  or  were  bound  to 
charge  all  or  some  of  them  in  the  aggregate  as  contended  for  by  the 
plaintiff. 

Fifth  objection  and  claim  of  the  plaintiff.     On  and  after  the  Ist 
November,  1852,  the  plaintiff  claims  to  have  "manufactured  goods" 
classed  together,  and  to  be  charged  at  a  rate  not  exceeding  2^c2.  per 
Con  per  mile,  when  carried  a  distance  exceeding  fifty  miles,  and  at  a 
rate  not  exceeding  3d.  per  ton  per  mile  when  carried  a  distance  not 
exceeding  fifty  miles.    The  first  branch  of  the  question  depends  on  the 
meaning  of  the  words  "manufactured  goods"  in  the  scale  of  charges 
set  out  in  section  47  of  stat.  10  &  11  Vict.  c.  ccxxvi.,  and,  by  refer- 
ence, in  the  49th  section  of  that  Act.     The  following  instances  will 
show  some  of  the  goods  which  the  plaintiff  alleges  to  fall  within  the 
denominations   of  manufactured   goods   in   the    said    section.     "Tin- 
ware," "drapery,"  "paper,"  "hardware,"  "cutlery,"  "tea," "butter," 
«gla«s,"  "leather."     The  defendants  have  not  treated  *any  of  p^g. 
these  as  manufactured  goods,  but  have  charged  for  them,  each  ^ 
package  separately,  according  to  the  class  in  which  they  are  mentioned 
in  the  accompanying  classification  list. 

Question  6.  The  question  is,  Whether  all  or  any  of  the  above  goods 
fall  within  the  term  manufactured  goods  in  stat.  10  &  11  Vict.  c.  ccxxvi. 
Second  branch  of  the  fifth  objection  and  claim  of  the  plaintiff.  On 
and  after  November  1st,  1852,  the  plaintiff  claims  to  have  manufac- 
inred  goods,  in  a  package  exceeding  500  lbs.,  carried  at  a  rate  not  ex- 
ceeding 2^(2.  per  ton  per  mile,  when  carried  a  distance  exceeding  fifty 
miles,  and  at  a  rate  not  exceeding  8(2.  per  ton  per  mile  when  carried  a 
distance  not  exceeding  fifty  miles.     The  Company  contend  that  thej 
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are  entitled  to  charge  beyond  those  sums  a  reasonable  sum  for  loading, 
covering,  and  unloading  the  goods  when  performed  by  them.    The 
plaintiff  did,  after  November  Ist,  1852,  deliver  to  the  defendants  a 
package  of  manufactured  goods,  exceeding  500 lbs.,  which  was  conveyed 
by  them  for  the  plaintiff  along  the  said  railway  a  distance  exceeding 
fifty  miles,  and  another  package  of  manufactured  goods,   exceeding 
500  lbs.,  which  was  by  the  defendants  conveyed  for  the  said  plaintiff 
along  the  said  railway,  a  distance  not  exceeding  fifty  miles ;  and  the 
defendants  charged,  and  the  plaintiff  paid,  in  the  former  case  a  sum 
exceeding  2^(2.  per  ton  per  mile,  and  in  the  latter  case  a  sum  exceeding 
Sd.  per  ton  per  mile.     These  sums  were  charged,  not  only  for  the  con- 
veyance along  the  railway,  but  also  for  the  loading,  covering,  and 
unloading  the  said  goods  performed  by  the  Company. 
*Qc:i       Question  7.     The  question  is.  Whether,  under  the  *circum- 
-'  stances  aforesaid,  the  Company  are  entitled  to  charge  any  sun 
exceeding  2^d.  or  3d.  per  ton  per  mile  as  the  case  may  be  for  such 
goods  respectively  so  loaded,  covered,  and  carried  along  the  said  rail- 
way, and  unloaded  by  the  Company.    The  plaintiff  contends  that,  sup- 
posing the  defendants  are  entitled  to  make  any  such  charge,  the  sum 
so  charged  beyond  the  2^d,  and  8d.  was  unreasonable,  and  paid  the 
same  under  protest. 

Sixth  objection  and  claim  of  the  plaintiff.  The  plaintiff  claims  oa 
the  grounds  of  inequality  2«.  4d.  per  ton ;  a  reduction  of  rate,  to  this 
amount  or  more  per  ton,  being  made  on  all  goods  carted  to  or  from 
Paddington  by  Henry  Harms,  John  Bloomfield  &  Son,  W.  Wright,  and 
F.  Seaward,  and  upon  other  goods.  In  addition  to  carrying  from  sta- 
tion to  station  on  their  railway,  for  which  they  charge  according  to  the 
said  system  of  charging,  the  Company,  in  the  beginning  of  the  year 
1852,  made  agreements  with  the  said  Henry  Harms,  John  Bloomfield  k 
Son,  W.  Wright,  and  F.  Seaward,  hereinafter  called  agents,  whereby 
the  said  agents,  among  other  services  mentioned  in  the  said  agree- 
ments, bound  themselves  to  collect  goods  within  certain  limits  and  cart 
them  to  the  Paddington  station  to  be  forwarded  from  that  station  by 
The  Great  Western  Railway  Company  to  some  other  station  on  the 
said  railway.  Also,  within  the  same  limits,  to  deliver  to  the  consignees 
thereof,  when  required,  goods  which  had  by  the  said  Company  been 
carried  on  the  said  railway  and  brought  to  their  said  Paddington  sta- 
tion. The  following  is  a  copy  of  the  agreement  with  the  said  Henry 
Ilarms: 

"  Arrangement  agreed  with  Mr.  Harms  for  agency  and  cartage  of 
*9B1  S^^^^'  subject  to  the  general  conditions  and  ^understanding  ex- 
plained in  the  two  agreements,  which  were  read  to  him.  General 
charge  for  cartage  of  all  goods  of  whatever  class  or  description,  and 
including  all  smalls,  up  or  down,  to  be  paid  at  the  rate  of  3«.  4d,  per 
ton.     In  addition  thereto  a  payment  to  be  made  in  respect  of  agency 
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for  all  goods  conveyed,  at  the  rate  of  Is.  6d.  per  ton  as  commission  for 
agency.     With  respect  to  all  up  goods,  for  delivery  a  sum  of  2c?.  to  be 
allowed  for  each  lot  of  parcels  under  2  cwt.  to  be  delivered  at  one 
place,  or  for  each  separate  parcel,  where  there  is  only  one  parcel,  to  be 
dehvered  at  one  place.     Mr.  Harms  is  to  charge  and  receive  the  usual 
booking  fee  for  down  parcels  or  goods  from  the  public,  but  not  to  make 
it  a  charge  upon  the  goods  themselves.     In  like  manner  also  to  receive 
for  pitching  flats  of  butter  2d.  each,  flats  of  poultry  or  meat  3c?.  each, 
and  for  each  hamper  or  pack  of  meat  6d.  not  exceeding  4  cwt.,  and  Is, 
for  each  hamper  or  package  exceeding  4  cwt. :  where  the  custom  of 
trade  allows  pitching  charges,  such  charges  to  be  received  by  Mr.  Harms 
from  the  party  to  whom  the  hampers  and  packages  are  deliverable. 
Empty  meat  and  poultry  or  provision  hampers  to  be  collected  and  taken 
to  the  station  free  of  charge,  and  empty  returned  packages  to  be  taken 
to  the  station  free.     Empties  up  and  delivered  by  Mr.  Harms  to  be 
charged  for  at  the  usual  rate  charged  by  others.    The  Company  to  allot 
to  Mr.  Harms  upon  an  average  |th  of  their  up  loading  of  various  kinds 
to  be  delivered.    They  engage  to  pay  to  him  the  commission  of  Is.  6c?. 
per  ton  on  4000  tons  of  up  loading  as  a  minimum  quantity  for  a  year. 
The  cartage  to  be  paid  upon  the  actual  quantity  brought  to  or  taken 
from  the  station.     The  cartage  rate  is  to  include  every  expense  inci- 
dental to  the  moving  the  goods,  and  *the  safe  and  proper  custody  ^^q- 
of  them  while  moving.     The  commission  and  the  extra  2d,  is  to  ^  * 
include  and  cover  every  expense  of  managing,  receiving,  delivering, 
assorting,  weighing,  and  entering  all  goods  up  and  down,  repeiving 
money  and  accounting  for  it  as  agents  specially  employed  for  that  pur- 
pose.   Mr.  Harms  engages  to  receive  goods  for  all  places  to  which  the 
Company  carry  goods,  and  to  hand  them  over  absolutely  to  the  Com- 
pany at  the  Faddington  station,  in  the  same  state  and  with  the  same 
address,  &c.,  as  they  are  received,  and  not  to  direct  or  consign  them  to 
others.     The  agreement  is  not  to  comprehend  mileage  goods  received 
by  the  Company  either  up  or  down,  for  which  they  may  make  when 
necessary  separate  agreements.     In  the  event  of  any  necessary  condi- 
tion being  omitted  here,  it  is  to  be  settled  upon  a  fair  and  equitable 
principle  and  included  in  the  agreement  which  is  to  be  drawn  up.  Terms 
of  agreement  to  be  for  three  years,  with  the  right  of  Mr.  Harms  to 
give  notice  to  the  Company,  on  or  before  31st  December  next,  to  ter- 
minate this  agreement  on  the  20th  March,  1852 ;  but  in  default  of  such 
notice  to  be  continued  for  a  period  of  three  years  from  the  3l8t.     And 
with  a  power  to  either  party  to  terminate  it  after  June,  1852,  upon  three 
months'  previous  notice. 

Copies  of  the  two  agreements  referred  to  in  the  above  agreement 
with  the  said  Henry  Harms  accompany  this  case,  and  may  be  referred 
to  as  part  thereof.(a)    The  agreements  with  the  other  agents  are  similar 

(o)  It  IB  not  naoMaary  to  notice  them  further. 
YOL.  VI. — 6 
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to  those  with  the  said  H.  Harms.  The  said  agents  have  continued  to 
be  employed  and  paid  by  the  Company  on  the  terms  mentioned  in  the 
*Qftl  ^^^^  agreements  up  to  this  time.    *Previous  to  the  making  the  said 

-^  agreements  some  of  the  said  agents  had  been  common  carriers 
between  London  and  other  parts  of  Great  Britain,  including  the  places 
to  which  the  Company  carry  goods;  the  others  had  been  and  acted  as 
agents  in  the  collection  and  delivery,  within  the  London  District,  of- 
goods  for  other  carriers  upon  the  defendants'  and  other  lines  of  rail- 
way, receiving  from  such  carriers,  for  such  collection  and  delivery  and 
other  services,  similar  to  those  for  which  the  said  agents  since  the  said 
agreements  receive  the  said  3^.  ^d.  and  1^.  6(2.  per  ton,  the  sum  of  5«. 
per  ton.  They  were  not  common  carriers,  but  were  what  are  technically 
called  carriers'  agents.  For  the  purpose  of  their  said  business,  each  of 
the  said  persons  had  receiving  houses  in  London,  and  horses,  carts,  and 
servants.  Since  the  said  agreements  the  said  agents  have,  as  agreed 
with  the  Company,  given  up  their  respective  trades  to  and  from  the 
places  to  and  from  which  the  Company  carry  goods ;  but  they  have 
continued  their  respective  trades  to  other  places ;  and  they  have  used 
the  same  or  similar  houses,  horses,  carts,  and  servants  as  well  for  the 
purposes  of  their  agreements  with  the  Company  as  for  the  purposes  of 
their  respective  trades  to  places  other  than  those  to  which  the  Com- 
pany carry  goods.  With  respect  to  goods  collected  by  the  agents  under 
the  said/agreements,  each  agent  is  required  to  weigh  the  goods  and  to 
deliver  a  separate  ticking  off  note  for  certain  districts,  but  not  a  sepa- 
rate one  for  each  station ;  and  he  is  allowed  by  the  Company  to  deliver 
such  goods  to  them  one  hour  and  a  half  each  day  later  than  the  plain- 
tiff, as  a  carrier,  is  allowed  to  deliver.  But  the  plaintiff,  as  one  of  the 
public,  is  allowed  to  deliver  as  late  as  the  rest  of  the  public.  The  dis- 
^QQ-.  tinction  between  the  plaintiff  as  a  carrier  and  as  *one  of  the  public, 

-^  in  this  respect,  is  that,  as  a  carrier,  his  goods  are  delivered  to  his 
own  direction  at  the  station  independent  of  who  are  the  parties  to  whom 
they  are  directed,  and  that,  as  one  of  the  public,  the  goods  would  be 
delivered  by  the  Company  to  the  persons  to  whom  they  were  directed. 
A  different  mode  of  dealing  with  carriers'  goods  and  public  goods  is 
adopted :  and  it  is  alleged  by  the  Company  that  this  mode  requires 
more  time  in  the  preparing  of  documents  and  otherwise  for  the  despatch 
of  carriers*  goods  than  is  ordinarily  required  for  goods  of  the  public. 
And,  with  respect  to  goods  received  from  the  Company  to  be  delivered 
by  the  agents,  the  Company  make  out  the  ticket  or  account  for  the 
charges  for  carriage  and  delivery  of  each  parcel,  stating  the  charge  for 
carriage  on  the  railway  separately  from  the  charge  for  delivery.  In  the 
settling  of  the  accounts  between  the  Company  and  the  agents,  the 
charge  for  cartage,  when  received  by  the  Company,  is  treated  as  belong- 
ing to  the  agent.  For  their  services  under  the  said  agreements  the  said 
agents  respectively  receive  from  the  Company  the  said  commission  of 
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h.  6d.  per  ton  on  all  gpqds  brought  by  such  agents  respectively  to  the 
said  station,  to  be  carried' by  the  Company  on  their  said  railway ;  and 
the  Company  also  under  the.  said  agreements  pay  to  the  said  agents 
respectively,  in  respect  of  all/'^Qods  brought  by  the  said  railway  to  the 
said  station,  and  by  the  said  argents  respectively  carted  from  the  said 
station,  and  within  the  limits  aforesaid  delivered  to  the  consignees 
thereof,  the  said  sum  of  3«.  4c2.  per.{pn.*9nd  the  said  sum  of  2d.  for 
each  lot  of  parcels  under  2  cwt.  to  be  ^elivere^d  at  one  place,  and  the 
same  snm  for  each  separate  parcel  when  onjy  one  parcel  is  to  be  de- 
livered at  one  place.     *The  said  rate  of  Srf..4ifJ  per  ton  is  in-  r:„-|A/^ 
sufficient  to  pay  for  the  collection  or  delivery  f.^ipd  the  said  ^ 
agents  would  not  be  remunerated  for  the  same  by^thoT  receipt  of  that 
sum.    The  remuneration  for  that  and  the  other  semties. herein  de- 
scribed is  made  up  in  the  allowance  of  the  1«.  6d,  and  tlierother  sums. 
There  has  been  no  appeal  in  respect  of  the  arrangements  or  matters 
aforesaid,  or  any  of  them,  under  the  said  7  &  8  Vict.  c.  iii.  s.  51.     As 
before  stated,  the  plaintiff  collects,  carts,  and  delivers  all  goods  sent  by 
bim  on  the  said  railway.     He  is  also  required  by^the  Company  and 
does  deliver  a  separate  ticking  off  note  for  each  station  of  thp  Com- 
pany ;  and  he  pays  to  the  Company  the  charges  for  carriage  on  the 
said  railway  on  each  consignment,  as  from  station  to  station,  and  at  the 
time  of  making  the  said  consignment.     These  charges,  for  the  purpose 
of  this  question,  are  to  be  taken  to  have  been  paid  by  the  plaintiff 
tmder  protest.     The  question  is,  Whether,  under  the  circumstances 
stated  in  relation  to  this  claim,  the  plaintiff  is  entitled  to  recover. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  the  mode  of  ascertaining  the  damages  is  provided  for  by  a 
Judge's  order. 

The  case  was  argued  in  last  Michaelmas  Term  (a)  by  Knowles  for  the 
plaintiff,  and  Bramwell  for  the  defendants. 

In  the  course  of  the  argument  reference  was  made  to  Parker  v.  The 
Great  Western  Railway  Company,  7  M.  &  G.  253  (E.  C.  L.  R.  vol.  49), 
Parker  v.  The  Great  Western  Railway  Company,  11  Com.  B.  545  (E. 
C.  L.  B.  vol.  73),  Pickford  v.  The  Grand  Junction  Railway  Company, 
10  M.  k  W.  399,t  and  *Attorney-General  v.  The  Birmingham  r^^^r^n 
and  Derby  Junction  Railway  Company,  2  Railway  Cases,  124.  *• 
The  nature  of  the  case  is  such  as  to  render  a  detailed  report  of  the 
arguments  unnecessary.  Cur.  adv.  vult. 

Coleridge,  J.,  now  delivered  judgment. 

This  is  a  case  stated  for  the  opinion  of  the  Court  and  raising  a  great 
many  questions,  upon  each  of  which  it  is  desired.  These  grow  out  of 
disputes  between  the  parties,  arising  substantially  from  the  charges 
which  the  defendants  have  made  on  the  plaintiff  for  the  carriage  of  goods. 

(a)  Horember  20th.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Wightmao,  and  Erie,  Je.    Erie, 
J.9  left  the  Court  before  the  oompletion  of  the  argument 
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The  circnmBtances  under  which  each  qaesfioli  .arises  are  succinctlj 
stated  in  the  case,  together  with  the  several  charges  made  bj  the  defend- 
ants and  paid  by  the  plaintiff  under  protesf ^«ui3  the  objections  severallj 
applicable  thereto,  with  the  correspondvp^laims  for  compensation  which 
he  sets  up  in  consequence.  We  Wift-.&ke  each  in  its  order  as  stated, 
and  express  the  opinion  we  hay^  Termed  upon  it. 

After  Ist  November,  1853,Jlfee  plaintiff  sent  to  be  carried  by  the 
defendants  from  one  of  their -'stations  to  another  several  parcels  of 
goods ;    each  parcel  weighed  less  than  500  lbs. ;   and   the   aggregate 
weight  of  the  wholO'JtlQls.Iess  than  500  lbs. :  the  contents  of  each  parcel 
were  of  the  same  ^tb^' 'in  the  defendants'  classification  paper;  but  each 
parcel  is  to  b^  l&rjceti  for  the  purpose  of  this  question  to  have  been  a 
separate  paclcjftge ;  the  defendants  have  charged  for  each  parcel  sepa- 
rately, ac6dk*djfng  to  what  is  called  "the  parcel  rate."     The  question 
is,  Whether  they  were  entitled  so  to  do,  the  plaintiff  claiming  to  have 
the  whole  treated  as  one  parcel,  and  to  have  it  charged  on  the  aggregate 
♦1A91  ^^^^^S^  weight.     For  the  purpose  of  this  case  it  may  be  stated 
^  that  the  defendants  have  and  are  entitled  to  have  two  rates  of 
charging : — Ist,  That  which  the  case  calls  « tonnage  rates,"  as  to  which 
the  amount  of  charge  varies  according  to  the  tariff  prescribed  in  their 
special  acts.     2d,  The  "parcel  rates"  which  are  applicable  under  the 
special  acts  only  to  weights  under  500  lbs. ;  with  these  last  we  have  at 
present  to  do.     The  power  of  the  defendants  to  charge  for  parcels  after 
Ist  November,  1852,  depended  on  stat.  10  &  11  Vict.  c.  ccxxvi.,  s.  53, 
by  which  it  is  enacted  that  the  defendants  "  for  the  carriage  of  small 
parcels  (that  is  to  say,  parcels  not  exceeding  600  lbs.  weight  each)," 
"  may  demand  any  sum  which  they  think  fit :  provided  always,  that 
articles  sent  in  large  aggregate  quantities,  although  made  up  of  several 
parcels,  such  as  bags  of  sugar,  coffee,  meal,  and  the  like,  shall  not  be 
deemed  small  parcels,  but  such  term  shall  apply  only  to  single  parcels 
in  separate  packages."     The  question  turns  upon  the  construction  of 
these  words.    *  It  is  clear  that,  to  be  a  small  parcel  within  their  mean- 
ing, the  weight  must  not  exceed  500  lbs.,  it  must  be  single,  and  it  must 
be  in  a  separate  package :  unless  these  conditions  are  complied  with, 
the  denomination  of  a  small  parcel  is  not  to  apply  to  it ;  it  woidd  seem 
to  follow,  therefore,  that  several  parcels,  each  being  a  separate  package, 
cannot  constitute  one  small  parcel  within  the  Act ;  and  if  they  form 
each  a  small  parcel  there  is  nothing  in  the  Act  which  compels  the 
defendants  to  charge  for  them  as  one  according  to  their   aggregate 
weight,  though  it  falls  short  of  500  lbs.     But  the  plaintiff  relies  on  the 
preceding  words  in  the  proviso,  which  speak  of  "  articles  sent  in  large 
aggregate  quantities,  although  made  up  of  separate  parcels  ;"  the  illus- 
•1081  ^'^^^^^^  which  is  added,  *however,  seems  to  us  clearly  to  show  to 
what  these  words  apply,  "  such  as  bags  of  sugar,  coffee,  meal, 
and  the  like :"  and  the  meaning  is  obvious.     Where  at  one  time  an 
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article  is  sent  in  a  large  aggregate  quantity,  but  the  mode  of  packing  it 
is  in  bags,  boxes,  or  bales,  which  in  some  sense  would  seem  to  constitute 
separate  parcels,  as  in  the  case  of  sugar,  coffee,  meal ;  this  mode  of 
packing  will  not  take  it  out  of  the  lower  or  tonnage  rates  and  enable 
the  Company  to  charge  for  each  bag,  box,  or  bale  separately  on  the 
higher  or  parcel  rate  :  and  this  is  perfectly  reasonable ;  for  what  is  sent 
is  one  large  entire  quantity  of  great  bulk  ;  that  which  in  itself  is  pro- 
perly the  subject  of  the  tonnage  rate ;  and  where  it  is  only  the  mode  of 
packing,  a  matter  indifferent  to  the  Company,  which  would  bring  it 
apparently  within  the  description  of  a  number  of  small  parcels.  The 
case  before  us  does  not  come  within  this  reason.  But  the  plaintiff  fur- 
ther relies  on  the  fact  that  the  contents  of  each  parcel  were  of  the  same 
class  in  the  classification  table  before  mentioned  ;  and  we  assume  in  the 
plamtiff 's  favour  that  by  this  is  meant  that  aU  the  parcels  were  made 
np  entirely  of  goods  of  the  same  class.  This  argument  was  made  use 
of  by  the  plaintiff  in  a  case  between  the  ^ame  parties  in  the  Common 
Pleas  ;{a)  and  the  answer  was  given,  which  is  undoubtedly  true,  that 
the  claasification  table  has  nothing  to  do  with  the  question  of  parcel  or 
no  parcel ;  it  is  made  for  a  wholly  different  purpose.  We  are,  there- 
fore, of  opinion  that  the  defendants  were  entitled  to  charge  for  each 
parcel  separately. 

The  only  distinction  between  this  question  and  that  next  propounded 
is,  that,  whereas  in  the  first  the  *aggregate  weight  of  all  the  p^-  ^ . 
parcels  was  taken  to  be  under  500  lbs.  weight,  in  the  latter  it  is  ^ 
to  be  taken  to  have  exceeded  it.  But,  as  we  have  determined  that 
each  parcel  is  the  subject  of  a  separate  charge,  and  each  was  under 
500  lbs.  weight  in  both  cases,  this  difference  in  the  aggregate  weight  of 
all  is  immaterial ;  and  we,  therefore,  answer  this  question  as  we  have 
the  preceding. 

The  third  question  supposes  all  the  same  facts  as  stated  to  raise  the 
first,  but  that  they  occurred  between  the  1st  July,  1852,  and  31st  Octo- 
ber, 1852 ;  and  the  materiality  of  this  change  depends  on  this,  that  the 
governing  statutes  during  this  period  were  stat.  5  &  6  W.  4,  c.  cvii., 
and  Stat.  7  &  8  Vict.  c.  iii.,  stat.  10  k  11  Vict.  c.  ccxxvi.  not  having 
come  into  operation  until  the  1st  November,  1852.  The  material  section 
to  consider  is  the  ITlst  of  stat.  5  &  6  W.  4,  c.  cvii. ;  and  that  differs 
from  the  53d  sect,  of  stat.  10  &  11  Vict.  c.  ccxxvi.  in  the  wording  of 
that  part  which  specifies  the  sort  of  parcel  to  which  the  «  parcel  rate" 
of  charge  shall  apply.  It  enacts  that  the  provision  <<  shall  not  extend 
to  articles,  matters,  or  things  sent  in  large  aggregate  quantities, 
although  made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar, 
coffee,  meal,  and  the  like,  but  only  to  single  parceh  unconnected  mth 
jHtreeh  of  a  like  nature,  which  may  be  sent  upon  the  railway  at  the  same 
time.**    The  plaintiff  contends  that,  when  he  sent  at  the  same  time  seve- 

(«)  Ptrker  v.  The  Great  Western  Railway  Company,  11  Com.  B.  545,  580  (E.  C.  L.  R.  toI.  7S)» 
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ral  parcels  altogether  weighing  less  than  500 lbs.,  and  each  and  every 
parcel  made  up  of  goods  which  fell  within  the  same  class  in  the  defend- 
ants' classification  paper,  as,  for  example,  drugs,  drapery,  glass,  and  sta- 
tionery, no  one  of  these  was  a  single  parcel  "  unconnected  with  parcels 
of  a  like  nature;"  for  that  "like  nature"  must,  in  a  Carrier's  Act, 
*1 0*^1  ^^^*^^®^  ^7  carriers,  and  speaking  the  language  of  *carriers,  be 

^  construed  with  reference  to  convenience  and  rate  of  carriage. 
But  we  think  that  this  branch  of  the  sentence  is  clearly  used  in  opposi- 
tion to  that  which  immediately  preceded  it,  and  must  be  construed  with 
reference  to  that.  That  branch  excluded  from  the  class  of  parcels  large 
aggregate  quantities  of  the  same  description  of  goods  «  although  made 
up  of  separate  and  distinct  parcels,  such  as  bags  sugar,  coffee,  meal,  and 
the  like."  When,  therefore,  this  is  followed,  in  a  specification  of  what  is 
to  be  included,  by  the  words,  "  single  parcels  unconnected  with  parceU 
of  a  like  nature,"  we  think  connexion  in  quality  or  kind  was  intended, 
and  that  no  reference  is  intended  to  a  classification  paper  framed  for 
a  different  purpose.  We,  therefore,  answer  this  question  as  the  two 
preceding. 

Failing  on  this  point,  the  plaintiff  makes  a  claim  connected  with  it 
of  this  sort.  On  a  day  within  the  periods  last  named  he  sent  three 
loads  of  goods  to  the  defendants*  station  at  Paddington ;  in  each  load 
was  a  package  of  coffee ;  the  plaintiff  was  the  consignor  and  consignee 
of  each  package ;  each  was  to  be  forwarded  to  the  same  station ;  and 
each  was  directed  to  be,  and  was  in  fact,  forwarded  by  the  same  train ; 
each  package  of  coffee  weighed  less  than  600  lbs. ;  the  three  together 
weighed  more :  the  plaintiff  on  each  delivery  at  the  station  gave  in,  as 
was  required,  a  "  ticking  off  note"  in  which  the  weight  was  entered  by 
him  J  and  on  each  of  the  first  and  second  deliveries  this  weight  was  oa 
the  ticking  off  note  entered  as  "carried  forward"  under  the  head  of 
"remarks."  The  defendants,  however,  who  had,  so  far  as  appears,  no 
other  notice  than  what  might  be  inferred  from  this  memorandum  that 
any  other  goods  would  be  sent  by  the  plaintiff  for  carriage  before  the 
*infii  *s^*^^^^S  ^f  *^®  train,  placed  each  load  of  goods,  as  it  arrived, 

-'  in  trucks,  ready  for  the  train ;  and  it  is  found  that  this  was 
necessary  for  the  due  conduct  of  their  business  as  carriers.  Upon  these 
facts  the  fourth  question  is.  Whether  the  defendants  were  bound  to 
.  charge  for  the  coffee  in  the  aggregate,  or  might  charge  for  each  pack- 
age of  it  as  a  separate  parcel ;  and,  after  much  consideration  and  doubt, 
we  are  of  opinion  that  they  were  not  so  bound,  but  might  charge  for 
each  package  as  a  separate  parcel.  Certainly  they  would  have  been  so 
bound,  if  the  three  packages  of  coffee  had  been  delivered  at  the  station 
at  the  same  time.  The  case  would  then  have  fallen  within  the  very 
words  of  the  proviso  :  and  it  is  said  that  the  delivery  with  directions  to 
forward  all  by  the  same  train,  coupled  with  the  notice  that  the  firsi 
parcel  was  to  be  followed  by  a  second,  and  the  second  by  a  third,  which 
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notice  it  is  said  is  fairly  to  be  inferred  from  the  carrying  forward  from 
one  ticking  off  note  to  the  other,  makes  the  delivery  of  the  whole  the 
same  in  effect  as  a  delivery  at  one  time,  the  whole  being  thus  one  con- 
signment brought  to  the  station  in  the  course  of  one  and  the  same 
delivery  by  successive  instalments.  It  appears  to  us  however  that  this 
is  to  give  an  undue  effect  to  the  entry  by  the  plaintiff  on  the  <<  ticking 
off  notes ;"  the  very  circumstance  of  there  being  three  such  notes  in 
itself  leads  to  the  inference  of  three  separate  deliveries  on  three  sepa- 
rate contracts ;  and  this  is  strengthened  by  every  other  fact  in  the  case. 
The  coffee  on  each  occasion  comes  accompanied  by  several  other  parcels 
of  goods,  the  aggregate  of  which  the  plaintiff  obviously  intended  to  form 
one  package  to  be  charged  for  at  tonnage  rates.  The  defendants  pur- 
sued their  usual,  indeed,  as  is  found,  their  necessary,  course  of  business 
m  ^mediately  packing  those  parcels  on  trucks :  and,  though  p,^  ^^ 
the  words  "  carried  forward". might  import  that  more  goods  were  ^ 
coming,  it  gave  no  information  that  more  coffee  in  particular  was 
commg,  or  that,  if  it  came,  it  was  to  be  consigned  to  the  same  station. 
Had  the  train  been  full,  nothing  would  have  obliged  the  defendants  to 
forward  the  latter  parcels  with  the  first.  We  cannot  therefore  see  any 
evidence  of  any  contract  in  fact  between  the  parties  which  compelled 
the  carriage  of  all  three  parcels  as  one ;  and  we  answer  this  question 
in  favour  of  the  defendants. 

The  fifth  question  turns  on  the  meaning  to  be  given  to  the  expression 
<<  manufactured  goods,"  used  in  the  47th  sect,  of  stat.  10  &  11  Vict.  c. 
ccxxvi.,  and   thence  by  reference  introduced  into  the  49th:   on  two 
several  days  after  the  1st  November,  1852,  the  plaintiff  sent  at  the 
same  times  respectively  several  packages  of  goods  of  which  he  was  both 
consignor  and  consignee,  to  be  forwarded  by  the  same  trains  respectively 
to  another  station.    On  these  occasions  the  articles  were  glass,  stationery, 
shoes,  drapery,  ironmongery.     The  defendants  in  each  case,  where  the 
packages  were  of  less  weight  than  500  lbs.,  have  charged  them  as  par- 
cels.   The  plaintiff  contends  that  on  each  occasion  the  weight  of  the 
whole  should  have  been  taken,  and  the  charge  made  on  the  aggregate 
at  tonnage  rates ;  for  this  he  relies  on  the  49th  sect,  before  referred  to, 
which,  in  fixing  the  maximum  rate  of  charges  allowed  to  be  taken  by 
the  defendants,  uses  the  following  words :  "  For  all  cotton  and  other  wools, 
drugs,  and  manufactured  goods,  "(a)  «  conveyed  any  distance  not  exceed- 
ing 50  miles,  the  sum  of  3  pence  per  ton  per  mile."(()     On  both  sides 
*the  argument  turned  on  the  construction  of  these  words:  but  it  r^-iAo 
is  to  be  observed  that  this  part  of  the  tariff  applies  only  to  ton-  '■ 
nage  rates,  and  that,  whenever  the  defendants  were  entitled  to  charge 
parcel  rates,  as  they  appear  to  have  been  in  all  the  instances  given, 
except  on  each  occasion  a  package  of  drapery  of  600  lbs.  weight,  such 
right  is  not  affected  by  this  clause  ;  for  the  53d  section,  where  it  applies, 

(a)  Sect  47.  (&)  Seol.  49. 
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applies  "  notwithstanding  the  rate  of  tolls  prescribed  by  this  Act." 
We  will  consider  the  question,  however,  as  it  was  argued.     The  defend- 
ants contended  correctly  that  some  qualification  must  of  necessity  be 
put  on  the  words  «  manufactured  goods ;"  for  in  the  unqualified  sense  of 
goods  produced  from  a  raw  material  by  manual  skill  and  labour  several 
particulars  are  mentioned   in  preceding   clauses,  and   subject   to  dif- 
ferent rates  of  payment ;  and  it  cannot  have  been  intended  to  include 
these  in  the  clause  now  under  considerMion.     The  question  then  is, 
what  qualification  or  limitation  are  we  to  put  on  the  words.     We  get  no 
assistance  from  the  context;  "cotton,**  "wools,**  and  "drugs**  may 
all  mean  articles  in  the  raw  state — ^probably  do.     In  stat.  6  &  6  W.  4, 
c.  cvii.  s.  164,  is  the  clause  from  which  the  present  and  the  next  immedi- 
ately following  are  taken;  and  it  stands  thus:  "For  all  cotton  and 
other  wools,  hides,  drugs,  manufactured  goods,  and  all  other  wares, 
merchandise,  articles,  matters,  or  things;**  the  diflFerence  being  only  in 
the  introduction  of  "  hides,"  which,  like  the  other  articles  specified, 
may  be  in  the  raw  state  ;  this  gives  no  light.     It  was  suggested  that 
"manufactured   goods**  was,  like  "dry  goods,*'  a  term  of  ai:t,  and 
denoted  goods  supplied  from  what  are  called  the  "  manufacturing  dis- 
tricts,** and  may  be  seen  in  warehouses  and  shops  of  drapers  and  haber- 
dashers marked  fabriques :  and  some  such  notion  may  have  been  in  the 
^-^Q^  mind  of  the  framers  *of  these  sections:  bat  there  are  no  clear 
^  indications  of  this ;  and  it  was  certainly  the  duty  of  the  defend- 
ants, if  they  had  intended  such  a  limitation  of  words,  which  in  their 
natural  meaning  import  a  great  deal  more,  to  have  taken  care  that 
such  limitation  should  be  expressed  in  unambiguous  language.     Form- 
ing the  best  judgment  which  we  are  able  in  so  doubtful  a  matter,  we 
think  that  the  term  "manufactured  goods**  must  be  understood  in  a 
popular  sense,  and  must  mean  not  merely  goods  produced  from  the  raw 
state  by  manual  skill  and  labour,  but  such  as  are  ordinarily  produced 
in  manufactories ;  and  we  should  therefore  exclude  stationery  and  include 
shoes,  ironmongery,  glass,  and  drapery.     It  should  be  observed,  how- 
ever, that,  having  given  what  we  conceive  to  be  the  meaning  of  the 
term,  the  application  of  that  meaning  to  particular  articles  is  a  question 
of  fact,  not  of  law ;  and  what  we  have  suggested  in  this  respect  is  not 
to  be  taken  as  conclusive.     Sut  both  as  to  this  and  to  the  following 
question,  which  we  answer  in  the  same  way  as  to  the  principle,  the  arbi- 
trator will  have  to  apply  it  to  the  several  articles  enumerated,  according 
to  the  evidence  to  be  adduced  before  him. 

The  seventh  question  assumes  that  goods  have  been  properly  charged 
at  tonnage  rates  respectively  of  2Jd.  and  3d.  per  ton  per  mile  ;  but,  the 
defendants  having  charged,  beyond  these  rates,  sums  for  the  loading, 
covering,  and  unloading  them,  they  having  rendered  these  services,  the 
plaintiff  disputes  their  right  to  make  any  such  charge.  But  his  objec- 
tion seems  untenable;   for  the  49th  sect,  of  stat.  10  &  11  Vict,  c 
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ccxxTi.,  which  fixes  the  tonnage  rate,  expressly  states  that  it  is  to  cover 
«  every  expense  incidental  to  the  conveyance,  except  a  reasonable  sum 
for,"  among  other  things,  the  "loading,  *covering,  and  unload-  r^-|-j/\ 
ing,"  where  such  service  is  performed  by  the  Company.  Whether  ^ 
in  the  particular  instances  the  sums  charged  by  the  defendants  were 
reasonable,  which  the  plaintiff  denies,  and  the  case  omits  to  state  them, 
ire  have  no  means  of  deciding. 

The  eighth  and  last  question  arises  under  these  circumstances.     For 
the  carriage  of  goods  from  station  to  station  the  Company  charge  to 
all  persons  indifferently  at  certain  rates:    but,  in  order  probably  to 
attract  business  by  facilitating  the  collection  of  goods  and  parcels  in 
different  parts  of  London,  and  their  delivery  at  the  Paddington  station, 
as  well  as  their  carriage  from  that  station  and  delivery  to  the  respective 
consignees  in  different  parts  of  London,  they  have  entered  into  agree- 
ments with  certain  persons,  whom  they  have  constituted  their  agents. 
These  persons  have  receiving   houses  in  different  parts,  and   horses, 
vans,  carts,  &c. ;  they  collect  and  receive  and  book  goods  and  parcels, 
and  deliver  them  at  the  station ;  and  they  receive  frbm  the  station  and 
deliver  goods  and  parcels  to  the  consignees.     For  these  services  the 
defendants  agree  to  pay  them  3«.  4d.  per  ton,  2d,  for  delivery  of  each 
lot  of  parcels  under  200  lbs.,  and  for  each  separate  parcel  at  1^.  6(2. 
per  ton,  the  first  being  stated  to  be  for  cartage,  the  second  for  delivery 
and  other  small  miscellaneous'  services,  the  third  for  agency,  as  to  which 
it  is  guarantied  that  the  tonnage  shall  amount  annually  to  a  certain 
quantity  at  the  least.     It  is  found  by  the  case  that  the  3«.  4(2.  per  ton 
and  the  two  pennies  are  insufficient  as  a  remuneration  for  the  services 
performed,  and  that  the  deficiency  is  made  up  by  the  allowance  of  the 
1#.  6(2.  per  ton.     The  case  does  not  expressly  so  state :  but,  from  the 
argument  on  both  sides,  we  infer  that  no  question  arises  as  to  the  8s. 
id.  or  the  small  payments,  *but  only  as  to  the  Is.  6(2.  per  ton,  r^-i-i^ 
which  the  plaintiff  contends  must  in  fact  be  defrayed  by  the  de-  '■ 
fendants  out  of  the  moneys  which  they  receive  for  the  carriage  of 
articles  from  station  to  station,  and  therefore  that  it  is  unequal  to 
charge  him  who  collects  and  brings  his  own  consignments  to  and  from 
the  station  the  same  sum  only  for  carriage  to  another  station,  which  is 
nominally  charged  for  carriage  only,  but  really  for  carriage,  together 
with  collection  and  delivery  also,  to  those  whose  goods  are  brought  to 
or  from  the  station  by  the  agents ;  and  Pickford  v.  Grand  Junction 
Railway  Company,  10  M.  &;  W.  899,t  is  relied  on.     This  point  for  the 
plaintiff  may  be  stated  thus.     The  cost  and  charge  for  carriage  from 
station  to  station  being  assumed  at  a  certain  sum,  and  the  cost  of  bring- 
ing to  or  delivering  from  the  Paddington  station  being  assumed  at  an 
average  of  5«.  per  ton,  the  portion  of  the  public  who  send  or  receive  their 
goods  through  the  agents  pay  only  3«.  4(2.  or  3«.  6(2.  of  this,  and  the  resi- 
due, Is.  8(2.  or  Is.  6(2.,  is  paid  for  them  by  the  Company.     It  is  there- 


*ii2]  ; 
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fore  in  effect  so  much  deducted  from  what  they  pay  for  the  carriage  of 
their  goods  from  station  to  station ;  but  the  plaintiff,  delivering  and 
taking  away  his  goods  himself  to  and  from  the  station,  and  being  there- 
fore charged  the  same  sum  really  which  they  are  only  charged  nominally 
by  reason  of  this  deduction,  is  charged  unequally,  which  is  contrary  to 
the  50th  sect,  of  stat.  7  &  8  Vict.  c.  iii.     And,  if  this  be  the  true 
character  of  the  facts,  the  conclusion  drawn  appears  to  be  correct: 
moreover  it  is  the  same  which  was  come  to  by  the  Court  of  Exchequer 
in  the  case  before  mentioned.     In  that  case,  the  total  charge  for 
what  were  called  «  Manchester  Packs"  from  Manchester  to  the 
Camden  Town  station  of  The  London  and  North  Western  Railway 
Company  being  658.  per  ton,  the  defendant  had  made  arrangements 
with  certain  carriers  to  forward  them  thence  to  the  several  consignees 
in  different  parts  of  London  at  108.  per  ton,  deducted  from  the  65«. ; 
and  the  Court  held  that  it  was  unequal  to  charge  the  plaintiff  65^.,  who, 
having  a  warehouse  at  Camden  Town,  received  their  goods  at  that 
place ;  for  the  public  paid  for  the  carriage  from  Manchester  to  Camden 
Town  plus  the  carriage  to  London,  no  more  than  the  plaintiff  paid  for 
the  carriage  to  Camden  Town  only.     If,  instead  of  a  part  only  of  the 
5^.  per  ton  being  paid  by  the  defendants,  they  had  paid  the  whole  5«. 
to  their  agents,  the  two  cases  it  is  said  for  the  plaintiff  would  have  been 
identical ;  and  the  difference  between  the  whole  or  a  part  is  immaterial 
in  principle.     It  appears  to  us  that  the  judgment  of  the  Court  of  Ex- 
chequer was  perfectly  correct.     But,  for  the  reasons  we  are  about  to 
state,  it  ought  not  to  govern  our  decision.     The  50th  sect.,  on  which 
the   plaintiff  relies,  is  followed  by  a  proviso  in  the  5l8t,  expressly 
directed  to  arrangements  for  the  delivery  of  goods  and  parcels :  and 
by  it  the  defendants  are  authorized    <<to  enter  into  and  make  such 
arrangements  as  they  may  see  fit  with  any  company  or  person  with 
regard  to  the  collection  or  delivery  of  such  goods,  wares,  merchandise, 
parcels,  matters,  and  things,  and  upon  such  terms  and  conditions  as  the 
Company  and  the  parties  to  such  arrangements  respectively  may  be 
willing  to  accept  and  abide  by."     If  the  clause  had  ended  here,  it 
would  have  been  tolerably  clear  that  the  Legislature  intended  to  keep 
distinct  the  two  things,  charges  for  conveyance  and  arrangements  for 
♦11^1  c^'^l^c*^^^^  ^^d  delivery;  *to  insist  that  all  should  be  charged 
■^  equally  for  conveyance,  a  matter  very  easily  secured,  when  the 
equality  required  is  limited  to  conveyance  from  and  to  the  same  sta- 
tions;  but  to  leave  the  Company  open  to   make  such   arrangements 
as  they  could  effect  in  regard  to  collection  and  delivery  of  parcels,  in  a 
view  of  the  impossibility  of  avoiding  some  inequality,  whef e  they  would 
be  collected  from  and  delivered  to  consignors  and  consignees  at  dis- 
tances necessarily  varying  in  every  degree.     It  is  to  be  observed  that 
sect.  50  only  requires  equality,  where  the  passengers  or  goods  pass 
<'  over  the  same  portion  of  and  over  the  same  distance  along  the  said 
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raflways."  Nothing  prevents  the  Company  from  charging  A.  more  for 
carrying  him  twenty  miles  on  one  point,  than  they  charge  B.  for  carry- 
ing him  the  same  distance  on  another  part — or  even  from  carrying  at  a 
loss  on  one  part  of  the  line,  though  the  difference  must  be  defrayed,  as 
here  it  is  alleged  to  be,  out  of  the  general  receipts  of  the  Company. 

But  this  reasoning  is  much  strengthened  by  what  follows — ^the  proviso 
namely  for  an  appeal  to  the  sessions,  if  any  person  considers  that  « the 
said  Company  have  to  his  prejudice  accorded  any  special  facilities  to 
any  other  such  persons  which  they  are  unwilling  to  accord  to  him." 
This  shows  that  a  sort  of  equality  was  intended  to  be  secured  in  this 
matter  also,  such  an  equality  as  might  in  fact  be  secured :  whatever 
facility  is  afforded  to  any  one  as  to  collection  and  delivery  must  be  open 
to  all,  if  they  will  avail  themselves  of  it ;  and,  if  the  agents  here  had 
been  forbidden  to  collect  and  deliver  the  plaintiff's  parcels  at  3«.  4d.  or 
Zs,  6A,  he  would  have  been  within  the  proviso,  and  might  then,  not 
indeed  have  brought  this  action,  but  taken  the  special  course  provided 
by  the  Act,  *and  appealed  to  the  sessions.  This  however  is  not  r#^-f  j^ 
the  grievance  complained  of ;  and  we  think  for  the  reasons  given  *■ 
that  on  this  point  the  plaintiff's  case  fails. 

Upon  the  whole  case  our  judgment  therefore  is  for  the  defendants : 
but  the  case  must  go  back,  if  required  by  either  party,  to  the  arbitra- 
tor, to  apply  the  principles  we  have  laid  down  in  respect  to  the  fifth 
question.  Judgment  for  defendants. 


JOHN  CLAYTON,  plaintiff,  v.  THOMAS  FENWICK,  defendant. 

Feb.  23. 

Tbe  general  Board  of  Health  made  a  proTisional  order  extending  The  Pablic  Health  Act,  1848^ 
to  T,  a  dUtrict  within  which  were  parts  of  the  S.  turnpike  roads,  made  under  local  turnpike 
Aets.  A  local  sanitary  Act  also  applied  to  the  distrioL  The  provisional  order  altered  the 
local  sanitary  Act,  and  directed,  inter  alia,  that,  from  and  after  the  passing  of  any  Act  of 
Fadiament  confirming  that  order,  sect  50  of  The  Towns  Improvement  Clanees  Act,  1847, 
should  be  incorporated  with  the  local  sanitary  Act  The  order  was  confirmed  by  statute  **  so 
tw  uT  "authorized  by  The  Public  Health  Act"  The  Towns  Improvement  Clauses  Act,  1847, 
sect  50,  forbids  trustees  of  any  turnpike  road  from  levying  toll  within  the  limits  of  the  special 
Act  The  surveyor  of  the  Local  Board  of  T.,  by  their  order,  removed  the  8.  turnpike  gates 
within  the  district     The  clerk  of  the  S.  turnpike  trustees  sued  him  in  trespass  for  so  doing. 

On  a  ease  stating  the  above  facts, 

Ueld  by  Coleridge,  Erie,  and  Crompton,  Js.,  that  the  part  of  the  order  incorporating  The  Towns 
Lnprovement  Claases  Act,  1847,  sect  50,  was  not  authorised  by  The  Public  Health  Act,  1848, 
and  was  void ;  and  the  plaintiff  had  judgment    Lord  Campbell,  C.  J.,  dissentiente. 

Trespass  for  removing  the  turnpike  gates  hereinafter  mentioned, 
placed  upop  the  road  from  Newcastle  upon  Tyne  to  North  Shields. 
Plea :  Not  guilty,  by  statute.  Issue  thereon.  A  case  was  stated  for 
the  opinion  of  this  Court,  in  substance  as  follows. 

The  plaintiflf  is  the  clerk  to  the  trustees  for  putting  into  ezecutioii 
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t^-t-tp-^  stat.  1  &  2  W.  4,  c.  Ixxii.(a)  The  gates  removed  *by  the  de- 
^  fendant  are  described  in  the  declaration,  and  commonly  known 
as  the  Chirton  gate,  the  Chirton  side  gate,  the  Tynemouth  gate,  the 
Percy  Main  gate,  and  the  Percy  Main  side  gate.  The  Chirton  gate, 
the  Tynemouth  gate,  and  the  Percy  Main  gate  were  severally  erected 
across  the  main  line  of  road.  The  Chirton  side  gate  was  erected  as  a 
check  gate  on  the  side  of  the  main  line  of  road  at  the  point  Avhere  a 
township  road  leaves  the  main  line  of  road  near  to  the  Chirton  main 
gate.  The  Percy  Main  side  gate  was  erected  as  a  check  gate  across  a 
branch  road  leading  into  the  main  road  at  the  point  where  the  branch 
road  adjoins  the  main  road.  The  defendant  is  the  surveyor  of  The 
Local  Board  of  Health  of  the  borough  of  Tynemouth  in  the  county  of 
Northumberland.  The  limits  of  the  said  borough  of  Tynemouth  were 
settled  and  described  in  stat.  2  &  3  W.  4,  c.  64.(ft)  The  borough 
includes  within  the  limits  the  townships  of  Tynemouth,  North  Shields, 
Chirton,  Preston,  and  Cullercoats.  The  object  of  this  action  and  case 
is  to  ascertain  whether  the  trustees  were  entitled  to  maintain  the  turn- 
pike gates,  or  any  of  them,  and  levy  thereat  the  tolls  granted  by  the 
said  Act,  under  the  circumstances  hereinafter  mentioned. 

The  turnpike  road,  hereafter  called  the  North  Shields  road,  has 
always  been  a  public  highway  :  and  it  was  first  made  a  turnpike  road 
by  an  act  passed  22  G.  2,  c.  9 ;  which  Act  was  continued  and  amended 
by  the  subsequent  Acts,  which  are  recited  in  and  repealed  by  stat.  1  k 
2  W.  4,  c.  Ixxii. 

*11f51  Stat.  9  Q.  4,  c.  xxxYu.{c)  is  hereinafter  called  "  The  *North 
■'  Shields  Improvement  Act.**  Commissioners  were  appointed  for 
carrying  the  said  act  into  execution :  and  by  sect.  5  certain  limits  of  the 
town  of  North  Shields  were  fixed  for  the  purposes  of  the  Act.  By  sect.  25, 
the  Commissioners  were  directed  and  required  to  cause  the  then  present 
and  future  streets,  lanes,  and  public  passages,  and  places,  as  well  carri- 
ageways as  footways,  within  the  said  limits  to  be  repaired,  made,  formed, 
amended,  and  sustained  in  such  manner  as  the  said  Commissioners 
should  think  proper:  and  by  sect.  27  it  was  enacted." that  from  and 
after  the  commencement  of  this  Act,  so  much  and  such  part  of  the 
turnpike  roads  passing  into  or  through  the  said  town  of  North  Shields, 
on  both  sides  whereof  houses  now  are  or  hereafter  shall  be  erected  or 
built,  as  lie  within  the  limits  of  this  Act,  shall  cease  to  be  part  of  such 
turnpike  roads,  and  the  trustees  of  such  turnpike  roads  shall  not  con- 
tribute towards  the  repairs  thereof.'*  A  part  of  the  North  Shields  road 
lies  within  the  limits  of  the  North  Shields  Improvement  Act ;  and  a 

(rt)  Local  and  personal,  public :  "For  more  effeotaally  repairing  the  road  from.Korth  Shields 
in  the  coanty  of  Northumborland  to  the  town  of  Newcastle  upon  Tyne,  and  certain  brancbei 
communicating  therewith ;  and  also  for  making  and  repairing  additional  branches  of  road.** 

(6)  Schedule  (0.)  26. 

(e)  Local  and  personal,  public :  "  For  paving,  lighting,  watching,  cleansing,  regulating,  and 
improving  the  town  of  North  Shields,  in  the  county  of  Northumberland." 


6  ELLIS  &  BLACKBURN.    Q.  B.  116 

portion  of  such  part  of  the  said  road  has,  since  the  said  Improvement 
Act  was  passed,  been  repaired  by  the  Commissioners  for  carrying  that 
Act  into  execution,  and  not  by  the  trustees  under  the  said  turnpike 
Acts  or  any  of  them ;  but  none  of  the  said  gates  were  situate  within 
such  limits. 

By  Stat.  1  &  2  W.  4,  c.  Ixxii.,  after  repealing  the  recited  Acts(a)  and 
appointing  trustees  for  putting  the  Act  into  execution,  and  authorizing 
the  trustees  to  demand  and  take  certain  tolls  in  the  said  Act  specified, 
it  is  enacted,  in  sect.  18,  « that  no  part  of  the  money  to  be  received  by 
virtue  of  the  said  former  Acts  hereby  repealed,  or  of  this  Act,  shall  be 
laid  out  in  paving,  repairing,  or  cleansing  any  street,  road,  or  highway 
within  *the  liberties  of  the  town  of  Newcastle-upon-Tyne,  or  any  \.^^  ^  „ 
other  town  or  place  through  which  the  said  road  and  branches  ^ 
may  pass,  and  which  street,  road,  or  highway  now  hath  or  hereafter  shall 
have  houses  or  other  buildings  abutting  upon  or  ranging  along  both 
aides  thereof,  nor  shall  it  be  lawful  for  the  said  trustees  to  collect  any 
toll  in  any  such  street,  road,  or  highway ;  anything  herein  contained  to 
the  contrary  notwithstanding.'' 

On  the  6th  day  of  August,  A.  D.  1849,  Her  Majesty,  Queen  Victo- 
ria, by  charter  incorporated  the  inhabitants  of  the  district  comprised 
within  the  limits  of  the  said  borough  of  Tynemouth,  settled  and  des- 
cribed as  before  mentioned,  by  the  name  of  «  The  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Tynemouth ;"  and  Her  said  Majesty 
by  the  said  charter  extended  to  the  inhabitants  of  the  said  borough, 
comprised  within  the  said  district,  all  the  powers  and  provisions  of  the 
Act  of  Parliament  for  regulating  mimicipal  corporations  in  England  and 
Wales,  and  of  all  and  every  other  Act  or  Acts  of  Parliament  for  alter- 
ing, amending,  or  enlarging  the  same ;  and  Her  Majesty  by  her  said 
charter  directed  that  the  council  of  the  said  borough  should  consist  of  a 
Mayor,  six  Aldermen,  and  eighteen  Councillors,  to  be  elected  in  man- 
ner therein  mentioned. 

By  sect.  10  of  The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
The  General  Board  of  Health  are  authorized  to  make  such  provisional 
orders  under  their  hands  and  seal  of  oflSce,  with  such  provisions,  regu- 
lations, conditions,  and  restrictions,  with  respect  to  the  application  and 
execution  of  that  Act  or  any  part  thereof,  and  with  respect  to  any  local 
Act,  and  the  repeal,  alteration,  extension,  or  future  execution  of  the 
same,  in  all  respects  whatsoever,  as  they  may  think  necessary  under  all 
the  circumstances  of  the  case. 

*0n  the  2oth  day  of  July,  a.  d.  1851,  a  provisional  order  was  j-^-  -  ^ 
njade  by  The  General  Board  of  Health  under  their  hands  and  '■ 
seal  of  office :  whereby  (after  reciting,  among  other  things,  that  the 
Commissioners  for  putting  in  execution  the  said  North  Shields  Improve- 
ment Act  did,  at  a  meeting  of  the  said  Commissioners,  specially  called 

(a)  Stat  9  Q.  4,  o.  zzzyii^  is  not  among  these. 
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for  that  purpose  on  the  28th  day  of  December,  A.  B.  1849,  resolve  and 
agree  to  transfer  to  The  Mayor,  Aldermen,  and  Sorgesses  of  the  Bor- 
ough of  Tynemouth  the  power  vested  in  them  by  the  said  Improvement 
Act,  and  that  the  said  Commissioners,  by  writing  under  their  hands  and 
seals,  did  transfer  such  powers  accordingly  unto  The  Mayor,  Aldermen, 
and  Burgesses  of  the  Sorough  of  Tynemouth),  the  said  General  Board 
of  Health  directed,  among  other  things,  That,  upon  and  after  the  pass- 
ing of   any  Act  of  Parliament  confirming  that  order,  « The  Public , 
Health  Act,  1848,'*  and  every  part  thereof,  except  section  60  and  a 
part  of  section  88,  should  apply  to  and  be  in  force  within  and  throngh- 
out  the  entire  area,  places  and  parts  of  places,  comprbed  within  the 
boundaries  of  the  said  corporate  borough  of  Tynemouth,  as  the  same 
were  fixed  as  aforesaid,  and  the  said  corporate  borough,  places  and 
parts  of  places,  should  be  and  constitute  one  district  for  the  purposes 
of  the  Public  Health  Act.    That  The  Mayor,  Aldermen,  and  Burgesses 
of  the  Borough  of  Tynemouth  should  be,  by  the  council  of  the  said 
borough,  within  and  for  the  said  corporate  district,  the  Local  Board  of 
Health  under  that  Act.     That,  from  and  after  the  parsing  of  the  Act 
of  Parliament  confirming  that  order,  the  aforesaid  transfer  to  the  said 
Mayor,  Aldermen,  and  Burgesses  of  the  powers  vested  in  the  Commis- 
sioners for  putting  in  execution  the  said  North  Shields  Improvement 
Act  should  be  confirmed.     That,  from  and  after  the  passing  of  any 
^^^q^  *Act  of  Parliament  confirming  that  order,  such  provisions  of  the 
^  said  North  Shields  Improvement  Act  as  are  specified  in  the 
schedule  to  the  said  order  annexed  should  be  repealed,  except  in  so  far 
as  such  provisions  or  any  of  them  related  to  any  rate,  assessment,  com- 
position, mortgage,  assignment,  or  annuity,  made,  executed,  or  granted, 
or  to  any  act,  matter,  or  thing  done,  before  the  passing  of  any  Act  of 
Parliament  confirming  that  order,  and  except  in  so  far  as  the  same  re- 
peal any  other  Act  or  Acts  of  Parliament.     That,  from  and  after  the 
passing  of  any  Act  of  Parliament  confirming  that  order,  the  said  Local 
Board  should  be  the  commissioners  for  executing  such  parts  of  the  said 
North  Shields  Improvement  Act  as  should  not  be  repeded  according  to 
that  order ;  and  that  all  lands,  buildings,  works,  &c.,  vested  in  the  Com- 
missioners acting  in  execution  of  the  said  Improvement  Act,  should  be 
transferred  to  and  vested  in  the  said  Local  Board  of  Health.     Thai, 
from  and  after  the  passing  of  any  Act  of  Parliament  confirming  that 
order,  all  parts   and  places  within  the  said   borough  of  Tynemouth 
should  be  within  and  subject  to  such  of  the  provisions  of  the  said  Im- 
provement Act  as  should  not  be  repealed  according  to  the  provisions 
of  that  order ;  and  that,  from  and  after  the  passing  of  any  Act  con- 
firming that  order,  the  said  Local  Board  of  Health  should  by  order 
under  the  corporate  seal  of  the  said  borough,  and  referring  or  not  to  a 
map  or  plan  of  the  said  corporate  district,  ascertain  and  fix  the  part 
of  the  said  corporate  district,  within  which  the  streets,  lanes,  highways, 
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turnpike  and  other  roads,  squares,  pnbUc  passages  and  places,  markets 
and  public  bnildings  were  to  be  lighted ;  and  the  said  Local  Board  of 
Health  should  and  might,  from  time  to  time  thereafter,  by  orders  under 
the  said  corporate  seal,  vary  and  alter  the  part  of  the  said  corporate 
district  so  *to  be  lighted  as  aforesaid.     That,  from  and  after  the  r:,j^oA 
passing  of  any  Act  of  Parliament  confirming  that  order,  certain  *- 
sections  of  The  Town  Police  Clauses  Act,  1847  (10  &  11  Vict.  c.  89), 
and  certain  sections,  and  among  others  sect.  50,  of  The  Towns  Improve- 
ment Clauses  Act,  1847  (10  k  11  Vict.  c.  84),  should  be  incorporated 
with  so  much  of  the  said  North  Shields  Improvement  Act  as  should 
remain  unrepealed  by  that  order,  and  with  the  said  Public  Health  Act 
as  applied  to  the  said  corporate  borough  by  that  order,  and  any  Act  of 
ParUament  confirming  the  same :  and  that  the  expression  <'  The  Special 
Act,''  used  in  the  sections,  should  be  construed  to  mean  so  ranch  of  the 
said  local  Act  as  remained  unrepealed,  and  the  said  Public  Health  Act 
so  applied  as  aforesaid ;  and  the  expression  <<  limits  of  the  special  Act,*' 
used  in  the  same  sections,  should  be  construed  to  mean  the  district,  con- 
stituted by  that  order  and  any  Act  of  Parliament  confirming  the  same, 
for  the  purposes  of  the  said  Public  Health  Act ;  and  the  expression 
<Uhe  Commissioners,''  used  in  the  said  sections,  should  mean  the  said 
Local  Board.     Sects.  25  and  27  of  the  said  North  Shields  Improve- 
ment Act  (which  are  hereinbefore  set  out  in  this  case)  are  not  men- 
tioned in  the  schedule  referred  to  in  the  said  order.     The  50th  sect, 
of  "The  Towns  Improvement  Clauses  Act,  1847,"  mentioned  in  the 
provisional  order,  is  as  follows.    «  The  trustees  of  any  turnpike  road 
shall  not  collect  any  toll  on  any  road  within  the  limits  of  the  special 
Act,  or  lay  out  any  money  thereon." 

On  the  8th  day  of  August,  A.  D.  1851,  an  Act,  14  &  15  Vict.  c.  103, 
was  passed,  by  which  (a)  the  said  provisional  order,  so  far  as  the  same 
was  authorized  by  the  Public  Health  Act,  was  declared  to  be  absolute, 
and  to  «  be  as  *binding  and  of  the  like  force  and  effect  as  if  the  r^e-c^i 
prorisions  of  the  same  had  been  expressly  enacted  in  this  Act."  '■ 

The  case  then  described  the  position  of  the  ^ates  by  reference  to  a 
plan  on  a  large  scale  attached  to  the  case,  on  which  were  shown  mi- 
nutely the  position  of  the  gates,  and  what  houses  were  near  them.  It 
h  not  necessary  for  the  purposes  of  the  report  to  explain  the  position  of 
the  gates.     The  case  then  proceeded. 

On  the  7th  January,  A.  n.  1852,  the  council  of  the  said  borough, 
ftcting  as  such  Local  Board  of  Health,  had  occasion  to  use  the  said 
North  Shields  road  with  their  carts  and  horses,  and  for  that  purpose  to 
pass  over  the  sites  of  the  said  turnpike  gates  (describing  them).  By 
the  order  of  the  trustees  for  putting  into  execution  stat.  1  &  2  W.  4, 
c.  Izxii.,  the  said  turnpike  gates  were  fastened  across  the  said  roads ; 
«kd  the  said  trustees  refused  to  allow  the  said  carts  and  horses  to  pass 

(•)  Seot  1. 
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through  the  said  gates  or  any  of  them,  except  on  payment  of  the  tolls 
mentioned  in  the  said  Act.  Whereupon  the  defendant,  being  such  sur- 
veyor as  aforesaid,  and  intending  to  act 'under  the  provisions  of  "Tlie 
Public  Health  Act,  1848,*'  and  by  the  directions  of  the  council  of  the 
said  borough  acting  as  such  Local  Board  of  Health,  as  aforesaid,  re- 
moved the  said  gates  in  a  proper  and  careful  manner,  and  parsed  over 
the  sites  thereof  with  the  said  carts  and  horses,  and  in  so  doing  com- 
mitted the  trespass  complained  of. 

It  is  admitted  the  action  was  brought  in  due  time,  and  after  proper 
notice :  and,  in  case  any  fact  or  statement  is  omitted  or  requires  altera- 
tion in  order  to  raise  the  points  intended  to  be  decided,  it  is  agreed 
that  such  omission  shall  be  supplied  and  alteration  made.  In  case 
*i  991  **^^  parties  disagree  as  to  any  such  fact,  the  same  is  to  be  ascer- 
^  tained  and  certified  to  the  Court  by  Mr.  John  Tinley  of  North 
Shields,  solicitor. 

The  questions  for  the  opinion  of  the  Court  are : 

1st.  Whether  the  trustees  for  putting  into  execution  stat.  1  &  2  W. 
4,  c.  Ixxii.,  are  entitled  to  collect  the  tolls  mentioned  in  that  Act  within 
the  borough  of  Tynemouth. 

2d.  Whether  the  said  trustees  were  entitled  to  maintain  the  said 
turnpike  gates  or  any  of  them  at  the  said  points  at  which  they  re- 
spectively stood  as  described  in  the  case,  and  to  levy  at  the  said  gates 
or  any  of  them  the  tolls  mentioned  in  the  said  Act. 

If  the  Court  shall  be  of  opinion  that  the  said  trustees  were  entitled 
to  maintain  the  said  turnpike  gates,  or  any,  or  either  of  them,  and  to 
levy  the  said  tolls  thereat,  then  the  plea  of  the  defendant  is  to  be  with- 
drawn, and  judgment  entered  for  the  plaintiff  with  20Z.  damages.  If 
the  Court  shall,  on  the  said  second  question,  be  of  opinion  that  the 
said  trustees  were  not  entitled  to  maintain  any  or  either  of  the  said 
gates,  then  the  plaintiff  is  to  enter  a  nolle  prosequi  in  the  said  action. 
The  costs  of  this  case,  and  of  the  arguments,  are  to  be  costs  in  the  said 
action,  and  to  abide  the  event  thereof.  Provided,  and  it  is  agreed 
between  the  parties,  that,  if  the  judgment  of  the  Court  should  be  for 
the  plaintiff  in  respect  only  of  the  Percy  Main  gates,  or  one  of  them, 
no  damages  shall  be  levied  against  the  defendant ;  and  that  each  party 
shall  pay  his  own  costs. 

The  case  was  argued  in  Trinity  term,  June  5,  1855.(a) 

ff^  Hilly  for  the  plaintiff. — If  that  part  of  the  provisional  order, 
♦19^1  ^^*^^  incorporates  The  Towns  *Improvement  Clauses  Act,  1847, 
^  sect.  50,  has  the  force  of  an  Act  of  Parliament,  these  gates 
were  no  doubt  illegal,  and  the  defendant  is  entitled  to  judgment.  If 
that  part  of  the  order  is  void,  there  arises  a  further  question  of  fact, 
viz.,  whether  the  local  situation  of  the  gates  is  such  as  to  bring  them 
within  the  sections  of  the  local  Acts  prohibiting  the  levying  of  toll 

•a)  Before  Lord  Campbell,  C.  J.,  Coleridge,  Brie,  and  Crompton,  Ji. 
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where  houses  are  continuous.     The  first  point  is  one  of  general  impor- 
tance.   The  tolls  on  this  turnpike  road  are  mortgaged :   that  of  course 
cannot  affect  the  construction  of  the  Act ;  but  the  fact  that  turnpike 
tolls  are  often  mortgaged  is  important  in  considering  whether  the  Le- 
gislatnre  is  likely  to  have  delegated  power  to  the  General  Board  of 
Health  to  take  away  the  tolls  within  a  district,  which  may  form  the 
whole  or  the  principal  part  of  the  security  of  the  mortgagees.    Stat.  14 
&  15  Vict.  c.  103,  as  is  usual,  confirms  the  provisional  orders  «  so  far 
as  they  are  authorized  by  the  Public  Health  Act."    The  Public  Health 
Act,  1848,  sect.  10,  provides  that  the  whole  or  part  of  the  Act  may  be 
applied  by  order  in  council  to  a  district  "  within  which  there  is  no  local 
Act  of  Parliament  in  force  for  paving,  lighting  (otherwise  than  for  the 
profit  of  the  proprietors  or  shareholders),  cleansing,  watching,  regula- 
ting, supplying  with  water,  or  improving  such"  district,  "  or  in  any 
wise  relating  to  the  purposes  of  this  Act."     And  it  provides  that,  if 
The  General  Board  of  Health  think  it  expedient  that  the  Act  or  part 
of  it  should  be  put  in  force  within  any  place  "  in  which  any  such  local 
Act  of  Parliament  as  aforesaid  is  in  force,  they  shall  make  a  provisional 
order  under  their  hands  and  seal  of  oflSce  accordingly,  with  such  provi- 
sions, regulations,  conditions,  and  restrictions  with  respect  to  the  appli- 
cation and  execution  of  this  Act  or  any  part  thereof,  and  with  respect 
to  any  such  local  Act,  and  the  repeal,  alteration,  *exten8ion,  or  p^-  ^ . 
fiiture  execution  of  the  same,  and  in  all  respects  whatsoever,  as  •" 
they  may  think  necessary  under  all  the  circumstances  of  the  case." 
And  if  that  order  is  confirmed  by  Act  of  Parliament  it  is  to  have  the 
same  effect  as  if  expressly  enacted.    This  gives  no  authority  to  make  a 
provisional  order  except  for  the  application  of  The  Public  Health  Act, 
1848,  or  for  the  alteration  of  some  local  Act  relating  to  its  purposes. 
Bat  turnpikes  are  expressly  excluded  from  the  highways  over  which 
the  local  Board  have  jurisdiction :   and  it  can  hardly  be  said  that  the 
IcTying  of  toll  affects  the  public  health. 

The  arguments  as  to  whether  the  gates  were  so  situated  as  to  fall 
within  the  provisions  of  the  local  Acts  are  omitted,  the  question  not 
being  of  general  importance. 

S,  Temple^  for  the  defendant. — The  language  of  the  10th  section  of 
the  Public  Health  Act,  1848,  is  very  general.  It  may  be  admitted 
that  it  would  not  authorize  the  insertion  of  any  enactment  unconnected 
with  the  purposes  of  public  health  or  the  local  Acts ;  but  it  is  within 
the  scope  of  their  authority  to  alter  and  extend  The  North  Shields  Im- 
provement Act ;  and  sect.  50  of  The  Towns  Improvement  Clauses  Act, 
1847,  is  in  substance  an  extension  of  sect.  27  of  The  North  Shields 
Improvement  Act. 

As  to  the  minor  question,  he  admitted  that  the  Percy  Main  gates 
were  not  so  situated  as  to  be  unlawful  within  sect.  27  of  The  North 

VOL.  VI. — 7 


124  CLAYTON  v.  FENWICK.    H.  V.  1856. 


Shields  Improvement  Act.     The  arguments  as  to  the  situation  of  the 
other  gates  are  omitted. 

Sill  was  heard  in  reply.  Cfur.  adv.  tuft. 

^^cff>^      *In  this  Vacation  (February  23d),  there  being  a  difference  of 

^  opinion  on  the  Bench,  separate  judgments  were  delivered. 

Erle,  J.,  read  his  judgment,  which  he  stated  Crompton,  J.,  to  hare 
read  and  to  agree  in. 

In  this  case  the  defendant  claimed  to  justify  the  removal  of  the  turn- 
pike gates  within  the  borough  of  Tynemouth  under  the  powers  of  The 
Local  Board  of  Health,  derived  from  the  provisional  order  of  The 
General  Board  of  Health,  confirmed  by  stat.  14  &  15  Vict.  c.  103,  ao 
far  as  it  was  "authorized  by  The  Public  Health  Act,"  1848  (11  4  12 
Vict.  c.  63).     That  provisional  order  incorporated  with  it  sect.  50  of 
The  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34), 
which  enacted  that  « the  trustees  of  any  turnpike  road  shall  not  collect 
any  toll  on  any  road  within  the  limits  of  the  special  Act,  or  lay  out  any 
money  thereon.**    And  the  gates  in  question  were  removed  from  a  part 
of  the  Newcastle  turnpike  road  which  is  locally  situate  within  the 
boundary  of  the  borough  of  Tynemouth.     He  relied  on  two  grounds 
to  prove  the  validity  of  this  part  of  the  provisional  order.     Ist.  That, 
by  section  10,  The  General  Board  of  Health,  in  a  case  for  appl^g 
that  Act  to  a  borough  with  a  local  Act,  was  authorized  to  make  a  pro- 
visional order  with  such  regulations  in  all  respects  whatsoever  as  it 
might  think  necessary;  and,  secondly,  if  this  construction  cannot  be 
sustained,  that  the  General  Board  in  such  a  case  was  authorized  by  thst 
section  to  make  a  provisional  order,  with  such  regulations  in  respect 
of  the  alteration  and  extension  of  the  local  Act  as  it  might  think  neces- 
sary :  that  the  local  Act  for  North  Shields  (9  G.  4,  c.  xxxvii.)  s.  27, 
enacted  in  effect  that  so  much  of  the  turnpike  road  passing  through 
*19fil  •'^^^'^  Shields  as  lies  *between  houses  built  on  both  sides  thereof 
^  shall  cease  to  be  turnpike  and  not  be  repaired  by  the  trustees, 
and  that  the  provisional  order  applying  sect.  50  from  The  Towns  Im- 
provement Glauses  Act,  1847,  was  an  alteration  and  extension  of  this 
section  in  the  local  Act,  and  so  was  authorized  by  The  Public  Health 
Act,  1848. 

I  am  of  opinion  that  neither  ground  can  be  sustained. 

The  power  given  by  the  Public  Health  Act,  1848,  sect.  10,  to  the 
General  Board  of  Health,  which  is  here  in  question,  is  to  make  a  pro- 
visional order /or  tJ^  purpose  of  applying  the  Public  Health  Act  to  the 
borough ;  and  all  the  general  provisions,  and  all  the  special  provisions 
for  the  alteration  of  the  local  Act,  are  to  be  such  as  they  think  neces- 
sary under  the  circumstances /or  this  purpose.  If  the  boundaries  are 
not  to  be  altered,  or  if  there  is  no  local  Act,  the  Public  Health  Act  is 
to  be  applied  simpliciter.  K  the  boundaries  are  to  be  altered,  or  if 
there  is  a  local  Act  to  be  blended  with  the  public  Act,  there  most  be 
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Bnch  a  proyisional  order  as  either  or  both  of  these  purposed  may  require. 
The  effect  of  the  section  is  that,  if  the  Public  Health  Act  is  to  be  ap- 
plied where  there  is  a  change  of  boundary,  or  where  there  is  a  local  Act, 
the  General  Board  shall  make  a  provisional  order  accordingly,  with  the 
regulations  which  they  think  necessary  under  the  circumstances.     This 
18  not  an  absolute  power  of  propounding  for  legislative  confirmation, 
either  simpliciter  or  by  way  of  altering  a  local  Act,  what  the  Board 
thinks  necessary,  but  a  power  limited  to  a  definite  purpose.     And, 
though  it  may  be  said  that  an  absolute  power  of  propounding  cannot 
hurt,  as  it  remains  with  the  Legislature  to  confirm,  it  is  to  be  observed 
that  the  effect  of  every  clause  in  a  proposed  bill  is  not  easily  foreseen ; 
and  the  Legislature  had  practical  reason  for  limiting  the  power  of 
^propounding  in  the  provisional  order :  and  it  has  referred  to  the  r-^^n^^ 
same  limit  in  confirming,  as  far  as  «  authorized,"  and  no  farther.  ^ 
The  provisional  order  in  question,  by  importing  sect.  50  from  The  Towns 
Improvement  Clauses  Act,  1847,  proposes  to  disturnpike  all  the  turnpike 
roads  within  the  limits  of  the  borough,  and  to  destroy  the  property  of 
the  mortgagees  of  tolls  to  that  extent  there :  and  can  such  a  regulation 
be  said  to  be  necessary  for  applying  the  Public  Health  Act  and  altering 
the  local  Act  so  as  to  be  applied  therewith  ?     It  seems  to  me  that  the 
answer  must  be  in  the  negative,  and  that,  so  far  from  authorizing  it,  the 
Legislature  has  declared  its  intention  to  prohibit  it.   By  sect.  2,  «  street," 
iu  this  act,  is  to  include  any  highway  not  being  turnpike.    By  sect.  68, 
all  present  and  future  streets,  which  include  highways  and  roads  not 
being  turnpike,  shall  vest  in  and  be  under  the  control  of  The  Local 
Board  of  Health,  and  The  Local  Board  shall  cause  all  such  streets  to 
he  repaired.    It  thus  appears  that  turnpike  roads  are  expressly  excepted 
out  of  the  highways  under  the  control  of  The  Local  Board :  they  have 
no  right  to  repair  them  or  to  lay  out  money  about  them,  except  in  such 
cases  as  where  is  to  be  an  ultimate  resort  to  The  Local  Board  as  sur- 
Teyors  of  highways,  for  contribution  where  the  turnpike  funds  have 
failed.    By  sect.  117,  the  inhabitants  of  a  district  under  a  Local  Board, 
in  respect  of  property  within  the  district,  are  exempted  from  payment 
of  highway  rate,  or  other  payment,  not  being  toll,  for  repair  of  high- 
ways in  any  place  out  6{  the  district.     The  exception  of  toll  here  in- 
cludes turnpike  toll ;  and  the  exception  of  such  toll,  out  of  the  exemption, 
by  implication  declares  they  shall  remain  liable  to  turnpike  toll.     The 
provision  for  notice  to  all  ^parties  whose  interest  shall  be  afiiected  p^-  j^o 
by  the  proyisional  order  leads  to  the  conclusion  that  turnpike  ^ 
trusts  were  not  to  be  afiecfed.    Sects.  9  and  10  require  full  information 
of  intended  proceedings  to  be  given  in  the  places  to  be  afiected  thereby, 
tnd  specifically  to  the  town  clerk  of  any  corporate  body  to  be  affected 
thereby,  and  to  the  clerk  of  the  commissioners  or  trustees  acting  under 
any  local  Act  for  lighting,  watching,  paving,  watering,  or  improving  any 
place  to  be  so  affected ;  and  to  the  clerk  of  the  justices  acting  for  any 
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petty  sessional  division  within  such  place,  and  to  the  clerk  of  the  Board 
of  Guardians  of  any  union  within  such  place.  If  the  Legislature  intended 
that  the  property  of  turnpike  trustees  might  be  taken  away,  there  would 
be  more  reason  for  informing  them  than  many  of  the  parties  above  speci- 
fied, of  a  matter  so  important  to  their  interest ;  but  they  are  not  speci- 
fied :  and  this  seems  to  me  also  to  show  that  they  were  not  to  be  affected 
by  the  Board  of  Health,  and  then  no  notice  could  be  necessary.  If  we 
refer  to  the  Towns  Improvement  Clauses  Act,  1847,  from  which  sect. 
50  was  to  be  imported,  we  find  that  turnpikes  are  not  excepted  from  the 
streets  placed  under  the  control  of  the  commissioners  created  by  that 
act.  The  express  exception  of  turnpikes  out  of  the  definition  of  itreeU 
in  the  Act  of  the  following  year  seems  to  me  intended  to  give  security 
to  the  property  invested  in  turnpike  roads.  For  these  reasons  I  think 
that  the  order  in  question,  incorporating  sect.  50  above  mentioned,  was 
not  authorized  by  the  general  power  for  making  a  provisional  order,  nor 
as  an  alteration  of  the  local  Act. 

The  further  and  minor  question  remains,  whether  the  removal  of  these 
*19QT  S*^®®  ^*^  ^^  justified  on  the  ground  *that  they  were  within  the 
^  prohibition  either  of  the  27th  section  of  the  North  Shields  Act 
or  of  the  18th  sect,  of  the  turnpike  Act.     Both  prohibitions  seem  in- 
tended for  the  same  efiect ;  they  contemplate  the  growth  of  towns,  and 
prohibit  turnpike  gates  within  such  streets  of  towns  as  have  houses  or 
buildings  ranging  along  both  sides  thereof.    This  description  of  streets, 
and  also  the  terms  "towns"  and  "streets,"  are  not  precisely  defined. 
The  Legislature  perhaps  intended  to  indicate  some  such  principle  as 
this :  that  those  who  travel  should  pay,  while  those  who  move  in  the 
home  concerns  of  daily  life  in  a  town  should  be  free.     But,  whatever 
was  the  principle  intended,  I  am  of  opinion  that  the  Legislature  did  not 
intend  to  distumpike  every  fragment  of  the  line  which  should  happen 
to  be  between  two  opposite  buildings.    It  was  conceded  during  the  argu- 
ment that  the  Percy  Main  gates  were  lawful :  and,  after  considering 
the  local  situation  of  each  of  the  gates  in  question  as  described  in  the 
plan,  and  comparing  it  with  the  prohibition  in  the  two  last  Acts  referred 
to,  I  have  come  to  the  conclusion  that  neither  the  Tynemouth  nor  the 
Chirton  gates  are  within  either  prohibition.    It  follows  that  they  were 
not  prohibited ;  the  removal  of  them,  therefore,  was  unlawful ;  and  the 
judgment  as  to  these  also  ought  to  be  for  the  plaintiff. 

CoLBRiDGB,  J. — This  casc  depends,  as  to  its  principal  point,  on  the 
validity  of  a  provisional  order  of  the  Board  of  Health,  dated  25th  July, 
1851,  which  has  been  confirmed  by  stat.  14  &  15  Vict.  c.  103,  so  far  as 
it  was  authorized  by  The  Public  Health  Act,  1848.  The  single  ques- 
tion therefore  is.  Whether,  in  the  part  of  it  under  which  the  defendant 
*1  ^01  ^^^y  ^^  ^^  ^^  authorized  ?  If  it  "^was,  he  was  justified  in  the 
^  act  complained  of:  if  not,  our  judgment  must  be  against  him. 
By  sect.  10  of  The  Public  Health  Act,  1848,  The  General  Board  of 
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Health  may,  under  the  circumstances  there  stated,  and  which  may  be 
taken  as  applicable  here,  make  a  provisional  order  with  such  provisions, 
regulations,  conditions,  and  restrictions  with  respect  to  the  application 
and  execution  of  this  Act,  or  any  part  thereof,  i.  e.,  the  Public  Health 
Act;  and  with  respect  to  any  such  local  Act  (which  reference  I  will 
explain  presently),  and  the  repeal,  alteration,  extension,  or  future  exe- 
cation  of  the  same,  and  in  all  respects  whatsoever,  as  they  may  think 
necessary  under  all  the  circumstances  of  the  case.  Under  this  power 
the  provisional  order  has  been  made :  and  it,  in  terms,  renders  applica- 
ble to  this  borough  of  Tynemouth  several  clauses  of  The  Town  Police 
Clauses  Act,  1847,  and  of  The  Towns  Improvement  Clauses  Act,  1847 ; 
among  others,  sect.  50  of  the  latter.  I  quite  agree  that  these  clauses 
80  mtroduced  do  not  acquire  any  validity  here  from  their  being  parts 
of  those  Acts  of  Parliament.  I  look  upon  them  only  as  borrowed  from 
those  Acts,  and  adopted  in  terms  as  new  provisions  by  the  Board  :  and 
the  question  is.  Did  sect.  10  of  the  Public  Health  Act  authorize  the 
Board  to  make  such  a  provision  as  that  which  is  found  in  sect.  50  7  It 
is  this :  <<  the  trustees  of  any  turnpike  road  shall  not  collect  any  toll 
on  any  road  within  the  limits  of  the  special  Act,  or  lay  out  any  money 
thereon."  I  am  of  opinion  they  were  not  so  authorized.  The  provi- 
sional order  may,  by  sect.  10,  deal  with  three  things,  ,1st.  The  appli- 
cation and  execution  of  the  Public  Health  Act.  2d.  With  <<  such  local 
Act"  and  the  repeal,  alteration,  extension,  or  future  execution  thereof. 
3d.  «  And  in  all  respects  *whatsoever  as  they  may  think  neces-  p^-  o-i 
sarj  under  all  the  circumstances  of  the  case."  ^ 

Now,  first:  The  provision  in  question  is  not  found  in  the  Public 
Health  Act :  it  is  not  therefore  justified  as  an  application  of  that  Act. 
2d.  The  local  Act  here  spoken  of  must  be,  by  the  same  section  10,  a 
local  Act  « for  paving,  lighting  (otherwise  than  for  the  profit  of  pro- 
prietors or  shareholders),  cleansing,  watching,  regulating,  supplying 
with  water,  or  improving"  the  borough,  "  or  in  any  wise  relating  to  the 
parp<^e8  of  this  Act,"  the  Public  Health  Act.  But  the  local  Act  under 
which  the  gates  pulled  down  were  erected  and  standing  is  stat.  1  &  2 
W.  4,  c.  Ixxii.,  a  mere  turnpike  Act ;  and  the  trustees  who  carry  it 
into  execution  are  expressly  forbidden  from  expending  any  money 
received  under  it  in  paving  or  repairing  any  street,  or  collecting  any 
toll  in  it.  Nor  does  it  in  any  way  relate  to  the  purposes  of  the  Public 
Health  Act.  It  is  clearly  therefore  not  such  a  local  Act  as  the  10th 
section  contemplates.  If  therefore  the  order  can  be  sustained,  it  must 
be  under  the  very  general  words  which  form  the  third  and  last  branch. 
These  words,  it  is  admitted,  are  so  general  that  they  must  receive  some 
limitation :  and  the  only  question  is,  whether  the  limitation  shall  be 
wide  enough  to  include  the  provision  in  question.  The  words  "  in  all 
respects  whatsoever"  cannot,  I  think,  be  dissevered  entirely  from  what 
precedes,  relating  to  the  Public  Health  Act,  and  the  local  Act :  it  would 
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be  hardly  grammatical  to  say,  without  more,  that  the  Board  might  make 
an  order  in  all  respects  whatsoever  as  they  might  think  necessary ;  and, 
if  grammatical  in  language,  the  section  would  giye  a  monstrous  power 
never  contemplated.  It  must  therefore  be  read  with  reference  to  what 
*1  ^91  P^®^^^®''  •  *^^  ^  *think  the  words  were  introduced  merely  out  of 
^^  caution,  to  give  the  Board  power  as  to  the  Public  Health  Act, 
'  and  the  local  Act,  if  any,  in  all  such  respects,  if  any,  as  had  not  been 
covered  by  the  special  words  preceding.  But,  even  if  a  wider  con- 
struction be  proper,  and  they  extend  to  any  matter  concerning  the 
health  of  the  borough,  it  appears  to  me  not  maintainable  to  hold  that 
the  existence  of  a  toll  gate  across  a  road,  or  the  collection  of  tolls  there, 
has  any  connexion  whatever  with  the  health  of  the  inhabitants  of  the 
borough.  I  think,  therefore,  on  this  short  ground,  that  the  order  is 
bad ;  and,  consequently,  that  the  plaintiff  is  entitled  to  our  judgment. 
With  respect  to  the  extent  of  the  judgment,  I  agree  with  my  brother 
Erie  that  it  must  extend  to  the  Tynemouth  and  Ghirton  gates,  as  well 
as  to  the  Percy  Main  gates. 

Lord  Campbell,  G.  J. — The  first  question  submitted  to  us  in  this  case 
is,  Whether  the  trustees  under  the  local  Act,  1  &  2  W.  4,  c.  Ixxii.,  for 
repairing  the  road  from  North  Shields  to  Newcastle,  are  entitled  to  col- 
lect the  tolls  mentioned  in  that  Act  within  the  borough  of  Tynemouth ; 
and  it  is  admitted  that,  if  this  question  be  answered  in  the  negative, 
the  other  questions  are  immaterial,  and  judgment  must  be  given  for  the 
defendant.     The  trustees  are  entitled  to  collect  the  tolls  in  question 
within  the  borough  of  Tynemouth,  unless  their  authority  to  do  so  is 
taken  away  by  the  provisional  order  of  the  Board  of  Health,  dated 
26th  July,  1851,  for  the  application  of  The  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  68),  to  the  borough  of  Tynemouth ;  this  provisional 
order  having  been  confirmed,  along  with  several  others,  applicable  to 
*1  ^^1  ^^^®^  towns,  by  stat.  14  &;  15  Vict.  c.  108,  which  *enacts  that 
-'  these  provisional  orders  shall,  "  so  far  as  they  are  authorized  bj/ 
the  Pvhlie  Health  Aet,  be  absolute,  and  be  as  binding  and  of  the  like 
force  and  effect  as  if  the  provisions  of  the  same  had  been  expressly 
enacted  in  this  Act."     By  this  provisional  order,  it  is  ordered  and 
directed  that  several  enumerated  sections  of  The  Towns  Improvement 
Glauses  Act,  1847,  shall  be  incorporated  with  the  said  Public  Health 
Act,  as  applied  to  the  corporate  borough  of  Tynemouth ;  and  among 
these  is  section  50,  whereby  it  is  enacted  that  « The  trustees  of  any 
turnpike  road  shall  not  collect  any  toll  on  any  road  within  the  limits  of 
the  special  Act,  or  lay  out  any  money  thereon."     It  is  admitted  that, 
if  the  introduction  of  this  section  of  the  Towns  Improvement  Glauses 
Act  into  the  provisional  order  is  authorized  by  the  Public  Health  Act, 
it  would  take  away  the  right  of  the  trustees  of  this  road  to  collect  the 
tolls  referred  to  within  the  borough  of  Tynemouth.     The  power  of  the 
Board  of  Health  to  make  such  a  provisional  order  is  regulated  hj  the 
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10th  section  of  stat.  11  &;  12  Vict.  c.  63,  which  enacts  that  <<  they  shall 
make  a  provisional  order  under  their  hands  and  seal  of  office  accord- 
ingly, with  such  provisions,  regulations,  conditions,  and  restrictions  with 
respect  to  the  application  and  execution  of  this  Act  or  any  part  thereof, 
and  with  respect  to  any  such  local  Act,  and  the  repeal,  alteration,  ex- 
tension, or  future  execution  of  the  same,  and  in  all  respects  whatsoever 
as  they  may  think  necessary  under  all  the  circumstances  of  the  case.'*  It 
is  contended,  on  the  part  of  the  trustees,  that,  as  no  power  is  here  given 
to  introduce  any  part  of  The  Towns  Improvement  Clauses  Act  into  the 
provisional  order,  the  introduction  of  section  50  of  that  Act  is  unau- 
thorized and  void.  But  I  conceive  that  the  scheme  pursued  by  the  p^-  ^a 
*Board  of  Health  in  framing  these  orders,  by  reference  to  sec-  *- 
tions  of  Acts  of  Parliament,  is  unexceptionable,  if  they  do  not  exceed 
their  authority  by  the  subject-matter  of  the  sections  they  introduce.  A 
section  so  introduced  has  no  validity  from  its  forming  part  of  an  Act 
of  Parliament;  but,  if  the  substance  of  it  might  have  been  introduced 
into  the  provisional  order,  there  being  no  prior  enactment  to  that  eifect, 
no  objection  can  be  made  to  it  because  it  is  introduced  by  reference 
from  the  statute  books ;  verba  relata  inesse  videntur. 

Objection  is  then  made  that  the  prohibition  to  the  trustees  acting 
under  stat.  1  &  2  W.  4,  c.  Ixxii.,  to  collect  the  tolls  mejationed  in  that 
Act  within  the  borough  of  Tynemouth,  which  arises  from  the  intro- 
daction  of  section  50  of  The  Towns  Improvement  Glauses  Act  into  the 
provisional  order,  is  not  authorized  by  the  Public  Health  Act,  and 
therefore  is  ultra  vires.  As  the  law  stood  when  the  Public  Health  Act 
passed,  the  trustees  certainly  might  have  collected  these  tolls  within 
the  area  forming  the  borough  of  Tynemouth ;  and,  if  full  eflFect  is  given 
to  the  provisional  order,  it  will  operate  pro  tanto  as  a  repeal  of  the 
local  Act,  by  which  the  toUs  might  be  so  collected.  Nevertheless,  I 
think  that  the  provisional  order  in  this  respect  is  authorized  by  the 
Public  Health  Act.  The  Board  of  Health  could  not  proprio  vigore 
repeal  any  provision  in  any  Act  of  Parliament,  general  or  local.  By 
their  provisional  order  they  only  make  a  proposal,  which  has  no  force 
tiU  it  is  adopted  by  the  Legislature ;  and  anything  in  the  provisional 
order  which  they  had  not  authority  to  propose  for  adoption  in  their 
provisional  order  would  have  no  force  by  a  conjSrming  statute,  framed 
as  this  is.  If  they  were  to  direct,  by  a  provisional  order,  that  within 
the  limits  of  a  borough  *the  second  son  shall  be  heir  to  the  r«iq;- 
father,  instead  of  the  eldest  son,  this  would  not  be  authorized  ^ 
by  the  Public  Health  Act  and  would  be  void ;  for  there  is  authority  to 
include  in  the  provisional  order  only  matters  respecting  the  sanatory 
condition  of  the  town,  and  any  such  local  Act  as  is  referred  to ;  but, 
within  this  scope,  they  may  include  whatever  they  may  think  necessary 
nnder  all  the  circumstances  of  the  case.  Suppose  that  sect.  18  had 
not  been  found  in  stat.  1  &  2  W.  4,  c.  Ixxii.,  might  not  the  provisional 
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order  have  proposed  that  there  should  be  no  turnpike  gate  erected 
across  the  streets  of  Tynemouth,  or,  in  other  words,  have  proposed  to 
introduce  sect.  60  of  The  Towns  Improvement  Clauses  Act  ?     Sect.  18 
is  to  be  found  in  stat.  1  &  2  W.  4,  c.  Ixxii. ;  but  is  there  any  difference 
between  proposing  a  new  law  upon  this  subject  and  altering  or  repeal- 
ing an  old  one?    A  proposed  enactment  respecting  anything  over  which 
the  Board  of  Health  has  jurisdiction  seems  to  me  to  be  authorized  by 
the  Health  of  Towns  Act.     Under  the  circumstances  of  this  case,  the 
Board  of  Health  thought  it  expedient  that  turnpike  gates  should  not 
be  allowed  to  be  erected  or  to  stand  within  the  limits  of  the  borough ; 
and,  with  this  view,  they  introduce  into  the  provisional  order  sect.  60 
of  the  Towns  Improvement  Clauses  Act.     This  is  only  a  proposal  to 
the  Legislature ;  and,  with  very  great  submission,  it  is  closely  connected 
with  the  health  of  the  inhabitants.     If  there  were  barriers  across  all 
the  principal  streets  of  the  town,  which  no  foot  passenger  could  pass 
without  paying  toll,  they  would  surely  materially  interfere  with  the 
health  of  the  inhabitants ;  and  turnpike  gates  across  the  streets  of  a 
town  applicable  only  to  carriages  and  horses  appear  (although  in  a  less 
degree)  to  have  a  similar  tendency. 
1  ^fiT       *^  conceive  therefore  that  the  Board  of  Health  had  authority 
-^  to  make  a  proposal  to  the  Legislature,  that  there  should  be  no 
such  impediment  in  the  town  of  Tynemouth,  to  the  inhabitants  having 
wholesome  exercise  and  recreation  and  carting  away  the  filth  which 
might  accumulate  in  their  streets  and  in  their  houses.     Before  adopt- 
ing the  proposal  and  making  it  law,  the  two  Houses  of  Parliament  mnfit 
be  taken  to  have  deliberated  upon  its  expediency,  and  to  have  heard  aU 
who  thought  that  their  interests  were  affected  by  it  and  who  came  before 
them  to  oppose  it.     Much  reliance  was  placed  by  the  counsel  for  the 
trustees  upon  the  fact  that  the  tolls  were  mortgaged ;  but  the  mortga- 
gees must  have  had  an  opportunity  of  being  heard  against  the  alteration 
of  the  local  Act.     If  they  would  be  aggrieved  by  it,  the  proposal  to 
introduce  the  enactment  would  have  been  rejected,  and  an  exception  as 
to  the  sect.  50  of  the  Towns  Improvement  Act  would  have  been  intro- 
duced into  the  confirming  statute.     Thus  it  appears  that  the  alteration 
or  repeal  of  the  local  Act,  as  to  the  erecting  of  turnpike  gates  and  the 
collecting  of  tolls  within  the  borough  of  Tynemouth,  is  enacted  by  Par- 
liament, whose  power  is  unlimited.     On  looking  into  this  provisional 
order,  and  others  of  the  same  kind,  I  find  that  various  sections  of  other 
statutes  are  introduced  into  them  by  reference  in  the  same  manner : 
and  I  am  afraid  that  it  would  have  led  to  very  great  confusion  if  we 
were  to  hold  that  they  are  not  binding  under  such  a  confirming  statute: 
but,  in  as  far  as  they  are  within  the  scope  of  the  authority  of  the  Board 
of  Health  in  framing  a  provisional  order,  I  think  that  they  have  the 
same  operation  as  if  introduced  in  so  many  words  into  a  local  Act  of 
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Parliament  for  the  better  government  of  the  borough.   *It  seems  p^-  ty„ 
to  me  therefore  that  the  present  action  is  not  maintainable,  and  ^ 
tkat  there  ought  to  be  judgment  for  the  defendant :  but,  as  my  Brothers 
are  of  a  different  opinion,  there  must  be  judgment  for  the  plaintiff  in 
the  terms  in  which  they  propose.  Judgment  for  plaintiff. 


THE  QUEEN  v.   CHARLES  ROBERT  BADGER.  Feb.  23. 

A  complaiDt  under  the  Metropolitan  Building  Act^  7  A  8  Vict  o.  84,  b.  79,  was  preferred  to  the 
Qau-ter  Seuione  by  W.,  in  which  W.  stated  that  B.  was  district  surveyor  of  L.,  and  that  W. 
built  in  L.  three  dwelling-houses  of  the  fourth  rate,  and  that  three  privies,  attached  to  the 
baek  of  and  belonging  to  them,  one  to  each  house,  wore  built  and  earned  up  at  the  same  time, 
sod  covered  in  within  twenty-one  days  after  the  dwelling-houses  had  been  covered  in ;  and 
that  B.  first  delivered  an  account  claiming  21,  2«.  "  in  respect  of  each  of  the  said  dwelling- 
booaes,"  which  was  paid  to  him,  and  afterwards  an  account  of  10«.  "in  respect  of  each  of  the 
wid  privies,"  and  did,  on,  Ac,  "  in  his  capacity  of  surveyor  as  aforesaid,  wilfully  receive  the 
ttme  from  this  complainant,  he,"  B.,  "  not  being  entitled  thereto  under  the  said  Act  And  so 
the  said"  W.  "  complains"  that  B.,  "in  his  capacity  of  surveyor  as  aforesaid,  did,  on  the  day 
sad  year  last  aforesaid,  in  manner  and  form  aforesaid,  unlawfully  demand  and  receive  a  fee  to 
which  he  was  not  entitled  under  the  said  Act :  contrary  to  the  provisions  of  the  said  Act" 
The  Seuions  made  an  order,  stating  that,  upon  bearing  a  complaint  of  W.,  in  writing,  against 
B^  letting  forth  the  nature  and  particulars  of  the  offence  charged,  and  alleging  that  B.,  "  in 
his  capacity  as  surveyor  as  aforesaid,  had  demanded  and  wilfully  received  a  fee  to  which  he 
was  not  entitled  under  the  said  Act,  contrary  to  the  provisions  of  the  said  Act,"  and  upon 
hearing  counsel  on  behalf  of  complainant  and  B.,  and  also  B.,  and  the  evidence  for  each,  **  it 
appears  unto  this  Court  that  the  said  complaint  is  well  founded :"  and  the  Court  dismissed  B. 
from  the  office  of  surveyor. 

The  order  of  Sessions  was  removed  by  certiorari;  and  motion  was  made  to  quash  it  Sect  104 
•naots  that  it  shaU  not  be  lawful  to  remove  any  order,  made  under  the  Act,  by  certiorari 

It  appeared  by  affidavit  that  the  second  fee  was  claimed  on  the  ground  that,  within  the  meaning 
of  the  Acty  the  privies  had  not  been  covered  over  within  the  twenty-one  days,  and  were  dis- 
tmetly  rated ;  on  which  ground  also  B.  had  insisted  at  Sessions,  but  which  W.  had  disputed. 

Per  Coleridge,  Wightman,  and  Erie,  Js.,  order  quashed  for  want  of  jurisdiction.  Per  Cole- 
ridge, J.,  because  sect  79  gave  jurisdiction  to  the  Sessions  in  cases  only  where,  supposing  the 
surveyor  to  have  done  all  he  asserted  himself  to  have  done,  he  would  still  be  entitied  to  no 
remuneration.  Per  ErlQ,  J.,  because  the  jurisdiction  was  given  only  in- cases  where  the  offence 
brought  before  the  Sessions  was  that  of  claiming  a  fee  to  which  the  surveyor  knew  himself 
not  to  be  entitied,  whereas  there  was  here  a  bon&  fide  dispute  as  to  the  law. 

Bissentiente  Lord  Campbell,  C.  J.,  on  the  ground  that  the  complaint  in  effect  charged  the  offence 
of  intentionally,  fraudulentiy,  and  knowingly  taking  a  fee  to  which  the  surveyor  was  not 
entitled ;  and  that  this  showed  jurisdiction ;  which  was  not  affected  by  the  affidavits. 

The  following  complaint  was  presented  to  the  justices  therein  named : 
*«  To  the  Worshipful  Her  Majesty's  Justices  of  the  Peace  in  ^^^  ^^ 
and  for  the  Western  Division  of  the  county  of  Kent,  in  General  ^ 
Quarter  Sessions  assembled." 

«  The  undersigned,  David  Willoughby,  of  Forest  Hill,  in  the  parish 
of  Lewisham,  in  the  western  division  of  the  said  county  of  Kent,  grocer, 
humbly  complains  and  represents  to  you,  the  said  justices,  that  Charles 
fiobert  Badger  was,  under  the  provisions  of  the  Act,**  &c.  (7  &  8  Vict, 
c.  84,  "  for  regulating  the  construction  and  the  use  of  buildings  in  the 
metropolis  and  its  neighbourhood*'),  on  or  about  10th  of  December, 
1844,  « appointed  district  surveyor  of  the  parish  of  Lewisham,  in  the 
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western  division  of  the  said  county  of  Kent ;  and  that  he,  the  said  C. 
R.  Badger,  hath  from  thence  hitherto  held,  and  still  holds,  the  said 
office  of,  and  acts  as,  district  surveyor  for  the  said  parish.     That  your 
complainant,  the  said  D.  Willoughby,  did,  in  the  year  1853,  erect  and 
build  three  dwelling-houses,  of  the  fourth  rate  within  the  meaning  of 
the  said  Act,  adjoining  each  other,  at  Perry  Yale,  in  the  said  parish  of 
Lewisham.     That  the  said  dwelling-houses  were  carried  up  and  covered 
in  by  the  29th  day  of  November,  1853.     That  three  privies  attached 
to  the  back  of,  and  belonging  to,  the  said  dwelling-houses,  being  one 
privy  to  each  house,  were,  each  and  all  of  them,  built  and  carried  up 
at  the  same  time  with  the  said  dwelling-houses,  and  were  covered  in  bj 
the  2d  day  of  December,  1853,  and  within  twenty-one  days  after  the 
said  dwelling-houses  had  been  covered  in  within  the  meaning  of  the 
above-mentioned  Act.     That,  in  the  month  of  December,  1853,  the  said 
G.  R.  Badger,  as  such  surveyor  as  aforesaid,  delivered  to  this  complun- 
ant  an  account  claiming  a  fee  of  21.  2«.  in  respect  of  each  of  the  said 
*1^Q1  ^^®^^g"ho^®s,  amounting  together  to  *the  sum  of  61.  6«.,  as 
^  being  due  to  him  as  such  surveyor.     That  such  last-mentioned 
sum  was  duly  paid  by  this  complainant  to  the  said  C.  R.  Badger,  on  or 
about  the  12th  day  of  January,  1854.     That  subsequently,  in  the  month 
of  February,  1854,  the  said  C.  R.  Badger,  as  such  surveyor  as  aforesaid, 
delivered  another  account  to  this  complainant,  claiming  a  fee  of  10«., 
as  due  to  him  as  such  surveyor  in  respect  of  each  of  the  said  privies, 
making  together  11.  10«.,  and  did  demand  of  this  complainant  payment 
of  the  said  last-mentioned  sum,  and  did,  on  the  14th  day  of  July,  1854, 
in  his  capacity  of  surveyor  as  aforesaid,  wilfully  receive  the  same  from 
this  complainant,  he,  the  said  C.  R.  Badger,  not  being  entitled  thereto 
under  the  said  Act.     And  so  the  said  D.  Willoughby  complains  to  yon, 
the  said  justices,  that  the  said  C.  R.  Badger,  in  his  capacity  of  surveyor 
as  aforesaid,  did,  on  the  day  and  year  last  aforesaid,  in  manner  and 
form  aforesaid,  unlawfully  demand  and  receive  a  fee  to  which  he  was 
not  entitled  under  the  said  Act :  contrary  to  the  provisions  of  the  said 
Act.**     Dated  18th  October,  1854. 

On  this  information,  the  following  order  was  made : 
"  Kent.  At  the  Oeneral  Quarter  Sessions  of  the  Peace  of  our  Lady 
the  Queen,  holden  at  Maidstone,  in  and  for  the  county  of  Kent,  on," 
&c.  (5th  April,  18  Vict.) :  "  Upon  hearing  a  complaint  of  D.  Willoughby,*' 
&c.,  « in  writing  under  his  hand,  against  C.  R.  Badger,  district  sur- 
veyor,'* &c.,  «  setting  forth  the  nature  and  particulars  of  the  offence 
charged  by  the  said  complaint,  and  alleging  that  the  said  G.  R.  Badger, 
in  his  capacity  of  surveyor  as  aforesaid,  had  demanded  and  wilfully 
received  a  fee  to  which  he  was  not  entitled  under  the  said  Act,  rontrary 
♦1401  ^  *^®  provisions  of  the  said  Act ;  and,  upon  ♦hearing  counsel  on 
behalf  of  the  said  complainant,  and  also  upon  hearing  counsel 
on  behalf  of  the  said  G.  R.  Badger,  and  also  upon  hearing  the  said 
C.  R.  Badger  and  the  evidence  respectively  produced  by  and  for  each 
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of  them  the  said  D.  Willoughby  and  C.  B.  Badger :  It  appears  unto 

this  Court  that  the  said  complaint  is  well  founded :  and  this  Court  doth 

discharge  the  said  G.  R.  Badger  from  his  said  office  forthwith." 
SorUj  in  last  Easter  Term,  obtained  a  rule  calling  on  the  justices  to 

show  cause  why  the  order  should  not  be  removed  into  this  Court  by 

certiorari,  on  the  grounds  (so  far  as  the  objections  to  the  said  order 

consist  of  objections  on  account  of  any  omission  or  mistake  in  the  said 

order): 
<(  1.  That  the  said  order  fails  to  show  any  jurisdiction  in  the  said 

Court  of  Quarter  Sessions  to  make  it. 
"  2.  That  it  does  not  set  out  any  complaint  in  writing  charging  the 

commission  of  any  offence  oyer  which  the  said  Court  of  Quarter  Sessions 

had  jurisdiction. 
"  3.  That  the  supposed  offence  charged  is  not  an  offence  within  the 

meaning  of  the  79th  section  of  the  statute  7  &;  8  Vict.  c.  84. 
*<4.  That  the  said  order  does  not  specify  the  nature  and  particulars 

of  the  offence. 
<<5.  That  the  evidence  upon  which  the  said  Court  of  Quarter  Sessions 

acted  in  making  the  said  order  is  not  set  out  in  the  said  order. 
"  6.  That  the  said  order  contains  no  adjudication  that  the  said  C  R. 

Badger  has  committed  any  offence  against  the  said  Act,  nor  that  he  has 

done  any  specific  act  alleged  to  be  an  offence. 

<<7.  That  the  said  order  does  not  adjudicate  that  the  *said  C.  r^c-ij^i 
£.  Badger  has  received  any  fee  knowing  that  he  was  not  entitled  ^ 
thereto. 

«8.  That  the  said  order  directs  the  said  C.  R.  Badger  be  dismissed 
from  the  office  of  district  surveyor  of  the  parish  of  Lewisham,  an  office 
which  he  has  never  held." 

The  rule  was  obtained  on  the  affidavit  of  Badger.     He  deposed  that 
he  was,  about  10th  December,  1854,  appointed,  and  had,  till  the  order 
in  question,  acted  as,  district  surveyor  of  a  district  in  Kent  called  the 
district  of  Lewisham,  including,  with  other  places,  the  parish  of  Lewis- 
ham,  but  not  of  the  parish  of  Lewisham  alone.     That  Willoughby,  in 
1853,  built  three  dwelling-houses  of  the  fourth  rate  within  the  meaning 
of  Stat.  7  &  8  Vict.  c.  84,  in  the  parish  of  Lewisham.     That  two, 
namely,  the  northern  and  centre  house,  were  carried  up  and  covered  in, 
within  the  meaning  of  the  Act,  by  22d  November,  1853 ;  and  the  other, 
or  southernmost,  by  6th  December,  1858,  at  the  latest.     That  Badger 
duly  surveyed  the  same.     That  three  fees,  22.  10«.  each,  were,  under 
the  Act,  due  to  him  as  district  surveyor  for  the  supervisions  of  the 
building  of  the  three  houses,  and  were  duly  demanded  by  him  of  Wil- 
loughby, and  paid  by  Willoughby  to  him,  about  12th  January,  1854 ; 
and  that  Willoughby  did  not  at  any  time  object  to  pay  them,  and  had 
never  denied  Badger's  just  title  to  them.     That  Willoughby  built,  to 
each  of  the  three  houses,  at  the  back  of  them,  an  attached  building 
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called  a  privy,  which  had  no  internal  communication  with  the  honse  tc 
which  it  belonged.  That  the  privies  were  attached  buildings  distinctly 
rated  under  the  Acts  belonging  to  the  fourth  rate ;  that  the  privy  at 
the  back  of  the  northernmost  house,  about  the  time  the  three  houses 
were  carried  up,  was  not  fully  covered  at  the  top  (the  deficiency  was 
♦14.91  ^^scribed  as  *material),  contrary  to  the  regulations  of  the  Act, 

-'  and  was  not  covered  in  till  after  the  expiration  of  twenty-one 
days  after  the  house  to  which  it  was  attached  had  been  covered  up  and 
carried  in ;  that  the  other  two  privies  were  attached  to  each  other  and 
separated  by  a  party-wall,  without  internal  communication,  and  the 
party-wall  was  not  carried  up  of  the  thickness  required  by  the  Act 
within  twenty-one  days  after  the  houses  had  been  covered  in  within  the 
meaning  of  the  Act.     That  at  various  times  stated  in  the  affidavit  Bad- 
ger surveyed  the  privies  and  complained  of  the  deficiencies  to  the  brick- 
layer employed.    That  Badger  truly  believed  that  he  was,  by  virtue  of 
the  Act,  entitled  to  receive  from  Willoughby  a  fee  of  fifteen  shillings 
for  the  supervision  of  each  of  the  privies,  and  on  27th  April,  1854, 
after  the  expiration  of  a  month  from  their  completion,  delivered  to  Wil- 
loughby an  account  claiming  ten  shillings  only  for  each  fee  of  fifteen 
shillings.     That  Badger  truly  believed  that  it  was  his  duty  to  direct 
Willoughby  to  complete  the  privies,  and  that  he.  Badger,  was  bound  to 
make  a  return  to  the  registrar  of  metropolitan  buildings  within  seven 
days  after  the  first  day  of  every  month,  enumerating  the  number  and 
nature  of  all  the  works  executed  within  the  previous  month  within  his 
superintendence,  and  the  fees  paid  to  him  for  the  same,  and  ought  not 
to  make  a' return  of  any  work  as  executed  until  the  provisions  of  the 
Act  respecting  the  same  had  been  complied  with,  and  ought  not  to  have 
returned  the  privies  as  works  executed  until  they  were  carried  up  by  a 
proper  party-wall  and  covering.    That,  at  the  hearing  of  the  complaint, 
which  was  attended  by  both  Willoughby  and  Badger,  Willoughby  said 
that  he  would  not  swear  that  the  party-wall  was  carried  up  8J  inches, 
*14^1  ^^  ^^^  privy  to  *the  northern  house  covered  in,  before  17th 

^  February,  1854 ;  and  other  evidence  was  deposed  to  as  given  at 
the  hearing,  including  that  of  Badger  himself,  confirmatory  of  the 
statement  that  the  party-wall  and  covering  were  not  completed  till  the 
February.  That  Willoughby's  counsel  did  not  cross-examine  Badger 
as  to  the  correctness  of  his  statement.  That  Badger  gave  in  evidence 
an  order,  rule,  or  regulation  of  Her  Majesty's  Commissioners  of  Works 
and  Buildings,  dated  6th  September,  1845,  addressed  to  the  official 
referees  of  metropolitan  buildings  (who,  it  appeared,  had  made  an  award 
against  Badger  on  a  similar  question  between  him  and  another  party, 
which  award  the  Commissioners  had  declared  to  be  erroneous),  in  which 
privies  were  described  as  attached  buildings  to  which  the  provisions  of 
the  Act  were  applicable.  That  a  lithograph  copy  of  such  order  had  been 
sent  to  Badger  for  his  guidance^  and  that  he  considered  that  he  ^«  was 
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entitled  to  claim  a  fee  for  the  supervision  of  the  erection  of  a  privy 
attached  to  a  house,  though  such  privy  may  have  been  intended  to  have 
been  built  with  the  house,  and  may  be  built  before  the  house  to  which 
it  is  attached  is  completed,  if  such  privy  be  not  carried  up  and  covered 
in,  within  the  meaning  of  the  said  Act  of  Parliament,  within  twenty- 
one  days  after  the  house  to  which  it  belongs  shall  have  been  covered 
in/'  That,  at  the  hearing,  Badger's  counsel  contended  that  the  <<  Court 
had  no  right  or  authority  to  find  the  said  complaint  well  founded,  unless 
the  said  Court  was  of  opinion  that  I  had  no  right  to  the  said  fees  of 
10«.  each,  and  had  received  them,  or  one  of  them,  from  the  said  D. 
Willoughby,  knowing  and  believing  that  I  had  no  right  to  receive  the 
same.  And  the  counsel  aforesaid  further  contended  that,  on  the  facts 
*proved  in  evidence,  I  had  a  full  right  to  demand  and  receive  r-i^iAA 
the  said  fees,  and  each  of  them,  under  the  said  Act  of  Parlia-  ^ 
ment;  and  that,  even  if  the  said  Court  should  think  otherwise,  that  the 
said  Court  must  come  to  the  conclusion  that  I  had  demanded  and 
received  the  same  bonfi  fide,  believing  myself  entitled  to  the  same,  and 
that  there  was  no  evidence  whatever  to  show  that  I  had  received  the 
Bame,  or  any  of  them,  knowing  that  I  was  not  entitled  thereto.''  That, 
on  the  decision  of  the  Court  "  being  verbally  stated  in  open  court  by 
the"  Earl  Bomney,  chairman  of  the  Court,  "  counsel,  on  my  behalf, 
ipplied  to  the  said  Court  to  know  whether  the  said  Court  had  found 
that  I  had  been  guilty  of  receiving  the  said  fees,  or  any  of  them,  know- 
ing that  I  was  not  entitled  thereto,  or  whether  the  Court  was  of  opinion 
that  I  had  received  the  same,  or  any  of  them  mistakenly,  under  a  belief 
that  I  was  entitled  to  demand  and  receive  the  same.  That,  in  answer 
to  this  application  of  counsel  on  my  behalf,  the  said  Charles  Earl  Rom- 
ney,  as  chairman  of  and  on  behalf  of  the  said  Court,  said :  '  We  find 
according  to  the  words  of  the  complaint,'  or  words  to  that  effect." 

In  answer,  Thomas  Moreton  Jones,  attorney,  deposed  to  some  facts 
respecting  Badger's  appointment,  which  became  immaterial.  That,  on 
the  hearing  of  Willoughby 's  complaint,  "the  evidence  then  given 
thereon,  by  and  on  behalf  of  the  said  D.  Willoughby,  went  to  prove 
that  the  said  C.  R.  Badger,  in  his  capacity  of  district  surveyor  for  the 
said  parish  of  Lewisham,  had  demanded  and  received  three  fees,  of  10«. 
each,  for  the  supervision  of  the  erection  of  three  privies,  built  with 
three  houses,  by  the  said  D.  Willoughby,  and  also  to  prove  that  he,  the 
said  C.  R.  Badger,  as  such  surveyor,  was  *not  entitled,  under  r^-tAf- 
the  provisions  of  the  said  Act,  to  any  remuneration  whatever  in  ^ 
respect  of  the  supervision  of  the  erection  of  the  said  privies  or  any  of 
them." 

In  last  Trinity  Term  (June  12th,  1855),  PasJdetf  showed  cause  against 
the  rule,  and  Bramtoell  was  heard  in  support  of  it.  The  Court  (Lord 
Campbell,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js.)  made  the  rule 
absolute. 
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In  last  Michaelmas  Term  (November  3d,  1855),  ffam  obtained » 
rule  for  quashing  the  order  of  Sessions. 

In  opposition  to  this  rule,  Willoughby  deposed  that,  on  the  hearing, 
he  proved  that  he  built  the  three  privies,  attached  to  the  three  dwelling- 
houses,  at  the  same  time  that  he  built  the  dw elling-houses ;  and  tbat 
the  privies  were  built  and  covered  in  within  twenty-one  days  after  the 
dwelling-houses  had  been  built  and  covered  in  within  the  meaning  of 
the  Act.     That  he  also  stated  to  the  Court  that  Badger,  in  December, 
1853,  after  the  dwelling-houses  and  privies  had  been  so  erected  and  ' 
covered  in,  delivered  to  him  an  account  claiming  three  fees,  of  22.  2s. 
each,  for  the  supervision  of  each  of  the  dwelling-houses;  and,  upon 
12th  January,  1854,  he  paid  61.  6«.  to  Badger ;  and  that  Badger  did 
not,  on  that  occasion  or  previously,  intimate  that  any  fees  would  be 
payable  in  respect  of  the  privies,  or  that  the  privies  were  at  that  time 
in  anywise  incomplete.     That  he  further  stated  in  evidence  to  the 
Court  that  Badger,  in  February,  1854,  delivered  to  him  an  account 
demanding  three  fees,  of  10«.  each,  in  respect  of  the  privies ;  and  that 
he  refused  to  pay  Badger,  saying  that  Badger  was  not  entitled  to  more 
than  he  had  already  paid :  that  the  same  demand  was  made  and  refused 
on  several  subsequent  occasions ;  and  that,  in  July,  1854,  Badger  again 
♦14.fiT  ^^^  *^®  demand,  when  *  Willoughby  paid  him  the  11. 10«.,  saying 
^  at  the  same  time  that  he  was  not  entitled  to  it.   That  Willoughby 
further  stated,  in  evidence  to  the  Court,  that  the  dwelling-houses  and  priv- 
ies were  all  built  under  one  notice  to  Badger ;  and  that  his  supervision  of 
the  erection  of  the  dwelling-houses  necessarily  included  the  supervision 
of  the  erection  of  the  privies.     That  Willoughby  further  proved  to  the 
Court  that  (independently  of  the  question  whether  the  privies  were 
covered  in  within  the  twenty-one  days)  the  privies  were  substantially 
part  and  parcel  of  the  dwelling-houses,  and  built  expressly  for  the  use 
of  the  occupiers ;  that  it  was  contended,  by  counsel  on  behalf  of  Wil- 
loughby, that,  inasmuch  as  the  houses  would  not  be  complete  without 
the  privies,  there  was  no  pretence  for  claiming  the  12.  10«.     That, 
throughout  the  hearing,  the  only  question  was  whether  Badger  was 
entitled  to  any  remuneration,  above  the  61.  6«.,  in  respect  to  the  privies; 
and  no  question  was  raised  as  to  the  amount  of  the  fees  if  he  was  enti- 
tled to  them. 

In  the  same  Term  (November  14th,  1855), 

PasKley,  Deeds^  and  W.  JRose  showed  cause. — By  sect.  104  of  stat.  7 
&  8  Vict.  c.  84,  it  is  enacted:  "With  regard  to  every  order  which 
shall  be  made  by  virtue  of  or  under  this  Act,  and  to  any  other  proceed- 
ing to  be  had  touching  the  conviction  of  any  offender  against  this  Act 
(except,"  &c.,  stating  exceptions  not  material  here),  <<that  it  shall  not 
be  lawful  for  any  person  to  remove  such  order  or  other  proceeding  by 
certiorari,  or  any  other  writ  or  process  whatsoever,  into  any  of  her 
Majesty's  Courts  of  record  at  Westminster ;  and  every  such  order  and 
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other  proceeding  is  hereby  declared  not  to  be  so  removable."  The 
question  therefore  is  only  whether  the  magistrates  had  jurisdiction. 
The  proceeding  is  *under  sect.  79,  which  enacts:  "With  regard  r^-jj^^ 
to  every  surveyor,  so  far  as  relates  to  the  discharge  of  his  duties,  '- 
that  if  any  surveyor  demand  or  wilfully  receive  any  higher  fee  than 
he  shall  be  entitled  to  under  this  Act,  or  if  in  his  capacity  of  surveyor 
he  receive  a  fee  for  any  act  or  omission  in  respect  of  which  he  is  not 
entitled  to  receive  any  remuneration,  or  if  he  refuse  to  refund  any  fee 
wrongfully  received  by  him  in  respect  whereof  the  official  referees  shall 
have  made  an  order  to  that  eflFect,  or  if  at  any  time  he  wilfully  neglect 
his  duty,  or  behave  himself  negligently  or  unfaithfully  in  the  discharge 
thereof,  then  and  in  every  or  any  such  case  it  shall  be  lawful  for  any 
person  to  present  a  complaint  in  writing  under  his  hand  to  the  lord 
mayor  and  aldermen  of  the  city  of  London,  or  the  Court  of  Quarter 
Sessions  having  jurisdiction  over  the  district  for  which  such  surveyor 
shall  act  for  the  time  being,  at  any  sessions  of  the  peace,  quarter  or 
general,  either  original,  intermediate,  or  adjourned,  and  which  com- 
plaint shall  set  forth  the  nature  and  particulars  of  the  offence  charged 
by  the  complaint  against  any  such  surveyor."  The  section  then  directs 
the  mode  of  proceeding  to  a  hearing,  and  that,  "  if,  upon  the  hearing 
of  the  complainant  and  of  the  surveyor,  and  the  evidence  respectively 
produced  by  or  for  them,  it  shall  appear  unto  the  said  lord  mayor,"  &c., 
<<or  Court  of  Sessions,  as  the  case  may  be,  that  such  complaint  in 
whole  or  in  part  is  well-founded,  then  it  shall  be  lawful  for  the  said 
lord  mayor,"  &c.,  "or  the  said  Court  of  Quarter  Sessions,  as  the  case 
may  be,  and  they  are  hereby  respectively  required,  either  to  fine  such 
Borveyor  in  such  sum  of  money  not  exceeding  502.  as  they  shall  think ' 
fit,  or  to  discharge  him  forthwith  from  his  said  office  ;  and  that  if  for 
any  such  cause  such  survey  or  *be  discharged,  he  shall  be  incapa-  r^it-i^o 
Me  of  being  again  appointed  a  surveyor  for  the  purposes  of  this  ^ 
Act/*  One  objection  is,  that  there  are  no  such  justices  as  those  des- 
cribed in  the  heading  of  this  complaint,  but  that  there  is  a  single  com- 
mission for  the  whole  county  of  Kent.  But,  the  complaint  being  rightly 
presented,  the  heading  is  superfluous.  Then  it  is  said  that  the  appoint- 
ment and  office  of  the  surveyor  are  wrongly  described,  inasmuch  as  he 
wag  not  surveyor  of  the  parish  of  Lewisham,  but  of  a  district  compre- 
hending the  parish  and  other  places.  [This  objection  was  given  up  by 
the  other  side.]  Then  as  to  the  substance  of  the  complaint.  The 
words  of  sect.  79  are  sufficiently  followed.  Schedule  (L.)  prescribes  the 
fees  to  be  taken  by  the  surveyor.  For  a  fourth  rate  house  of  the  first 
class,  a  dwelling-house,  not  containing  more  than  two  stories,  11.  IO9.  is 
to  be  charged :  and  "  for  every  attached  or  detached  building,  distinctly 
rated  (except  any  such  attached  or  detached  building  built  at  the  same 
time  as  the  building  to  which  it  belongs,  and  carried  up  and  covered  in 
within  twenty-one  days  after  such  building  shall  have  been  covered  in 
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-within  the  meaning  of  this  Act),  such  fee  as  is  hereby  imposed  in  respect 
of  additions  to  or  alterations  of  buildings  of  the  rate  to  which  such  at- 
tached or  detached  buildings  shall  belong:*'  and  the  addition,  in  the  case 
of  a  fourth-rate  building,  is  15«.  or  10».,  according  as  it  does  or  does  not 
contain  more  than  two  stories.  Schedule  (C.)  defines  the  different  charges 
and  rates ;  and,  by  Part  yii.  of  the  same  schedule,  the  attached  building 
("except  greenhouses,  vineries,  aviaries,  or  such  like  buildings")  is  to  be 
deemed  aa  a  building  of  the  rate  to  which  it  would  belong  if  built  sepa- 
rately. Now  these  privies,  being  alleged  to  be  carried  up  and  covered  in 
*14.Q1  *"^^*^'^  *^®  twenty-one  days,  fall  within  the  exception  of  Sched- 

-'  ule  (L.) ;  and  the  additional  fee  is  not  authorized.  The  surveyor, 
it  is  true,  disputes  the  fact :  but  that  question  is  for  the  magistrates ; 
and  this  Court  cannot  discuss  the  evidence  on  a  point  of  jurisdiction. 
It  is  objected  that  the  complaint  does  not  show  that  the  fees  are  taken 
corruptly,  or  with  knowledge  that  they  were  not  demandable.  But 
that  is  implied  in  the  word  "wilfully:*'  if  not,  sect.  79,  which  uses  no 
other  word,  does  not  make  corruption  or  knowledge  an  essential  ingre- 
dient of  the  offence :  and  the  question,  whether  the  ingredients  of  the 
offence,  whatever  they  are,  were  proved  in  fact,  is  one  of  evidence,  not 
of  jurisdiction.  It  is  true  that  an  indictment  is  not  always  sufficient 
because  it  pursues  the  language  of  the  statute  on  which  it  is  founded : 
but  here  the  essential  part  of  the  enactment  is  embodied :  and  on  a 
summary  conviction  it  is  enough  to  describe  the  offence  in  the  words  of 
the  statute ;  Rex  v.  Chandler,  1  Ld.  Raym.  581.  This,  however,  is  not 
a  conviction,  but  an  order,  in  which  it  is  not  necessary  to  set  out  the 
evidence ;  Rex  v.  Lloyd,  2  Stra.  996.  [Coleridge,  J. — The  complaint 
sets  up  an  offence  in  respect  of  doing  what,  in  some  cases,  the  party 
was  entitled  to  do :  the  offence  would  be  committed  if  either  too  large 
a  fee  were  received,  or  a  fee  where  no  fee  at  all  is  payable.]  The  com- 
plaint states  facts  within  the  definition  of  the  offence.  The  surveyor  is 
bound  to  know  the  law,  and  commits  an  offence  by  ignorantly  trans- 
gressing it.  As  to  the  formal  part  of  the  order,  stat.  12  &  13  Vict.  c. 
45,  s.  7,  gives  the  power  of  amendment  to  this  Court.  But  no  amend- 
^-  -^,  ment  is  necessary.    The  complaint,  it  is  *true,  does  not  expressly 

J  state  that  no  fees  were  payable  in  respect  of  the  privies,  nor  that 
IO9.  was  too  high  a  fee ;  but  it  does  state  that  Badger  received  the  fees, 
"not  being  entitled  thereto;"  and,  upon  the  other  statements  of  the 
complaint,  it  appears  that  he  could  not  be  entitled  to  any  additional  fee 
at  all  in  respect  of  the  privies.  The  order  finds  the  complaint  weH 
founded. 

Bramwelly  ffam,  and  F.  Bussell,  contri. — The  justices  had  no  juris- 
diction if  the  complaint,  on  the  face  of  it,  fails  to  bring  the  case  within 
the  statute,  or  if  it  appears  that,  in  fact,  the  case  heard  was  not  a  case 
within  the  Act,  so  as  to  give  the  justices  jurisdiction  to  commence  the 
inquiry ;  Regina  v.  Bolton,  1  Q.  B.  66  (E.  C.  L.  R.  vol.  41).     First,  as 
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to  the  language  of  the  complaint.  That  the  surveyor  may  receive 
money  to  which  he  is  not  entitled,  and  commit  no  offence  if,  upon  being 
ordered  by  the  official  referees  to  refund  it,  he  obeys,  is  manifest  from 
fleet.  79,  which  makes  disobedience  of  such  an  order,  made  under  sect. 
77,  an  offence  distinct  from  that  of  demanding  or  wilfully  receiving  a 
higher  fee  than  he  is  entitled  to,  or  receiving  a  fee  to  which  he  is  not 
entitled  at  all.  The  demanding  and  receiving,  therefore,  must,  to  be 
criminal,  be  a  demanding  and  receiving  corruptly,  or  with  knowledge  that 
the  claim  is  unfounded.  [Coleridge,  J. — Suppose  the  surveyor  receive 
a  legal  fee,  and  afterwards,  forgetting  that  he  has  received  it,  receive  it 
again :  what  remedy  has  the  statute  provided  ?]  The  Legislature  probably 
did  not  think  it  worth  while  to  provide  for  the  case  of  a  man  paying  a 
debt  twice  over :  the  clause  in  sect.  79,  on  which  the  complainant  relies,  is 
directed  *against  extortion.  Now  the  word  "wilfully"  does  not  i-^^r-i 
bring  the  complaint  under  this.  In  indictments  for  extortion  the  ^ 
word  "extorsively**  is  used;  Cr.  Cir.  Comp.  220,  9th  ed. ;  2  Chitt.  Cr. 
L  295—300;  or  "fraudulently,"  as  in  Rex  v.  Dobson,  7  East,  218. 
"Wilfully"  would  clearly  not  be  enough  upon  an  indictment  against  a 
sheriff,  under  stat.  3  G.  1,  c.  15,  s.  18,  for  taking  excessive  fees,  or 
against  a  coroner,  under  stat.  26  G.  2,  c.  29,  s.  6.  "  Wilfully"  is  only 
^^voluntarii.'*  Stat.  81  G.  2,  c.  10,  s.  24,  in  describing  the  offence  of 
personating  a  seaman,  adds  "  and  knowingly"  to  "  wilfully".  It  is  sug- 
gested that  the  surveyor  must  be  taken  to  have  knowledge  :  but  he  is  to 
act  on  notice  from  the  builder ;  sect.  18,  68,  &c.  There  clearly  are 
some  cases  in  which  the  surveyor  would  be  entitled  to  a  fee  for  the  sepa- 
rate inspection  of  the  privies ;  what  is  there  in  the  body  of  the  complaint 
to  show  that  he  has  done  other  than  wilfully,  that  is,  not  accidentally, 
receive  such  fee  ?  [Wightman,  J. — Suppose  he  is  charged  with  wil- 
fully receiving  a  fee  in  respect  of  surveying  an  aviary,  and  corruption 
or  knowledge  is  not  alleged.]  If,  as  may  perhaps  be  the  law,  it  is 
impossible  that  in  such  a  case  a  fee  should  be  due  at  all,  it  is  possible 
that  it  would  not  be  allowed  to  him  to  allege  ignorance,  and  knowledge 
would  be  implied.  But  this  is  a  very  different  case.  [Lord  Campbell, 
C.  J. — ^Here  sect.  79  says :  "  which  complaint  shall  set  forth  the  nature 
and  particulars  of  the  offence  charged  by  the  complainant  against  any 
such  surveyor."  Is  not  that  done?]  At  the  least  the  offence  should 
be  described  more  particularly.  Under  the  Pilot  Act,  6  G.  4,  c.  125, 
B.  70,  a  commitment  for  ^continuing  in  charge  of  a  vessel  with-  ^^^  ^^ 
out  being  licensed  ia  bad  if  it  be  not  alleged  that  a  licensed  pilot  ^ 
had  offered,  to  or  in  presence  of  the  defendant,  to  take  the  charge, 
thoagh  the  enactment  prescribes  no  such  condition ;  Regina  v.  Chaney, 
6  Dowl.  P.  G.  281.  A  breach  of  duty  should  appear  :  sect.  79  speaks 
of  the  surveyor's  "  duty."  There  can  be  no  diflSculty  in  describing  pre- 
cisely what  is  claimed,  as  sect.  77  prescribes  the  surveyor's  fees,  and 
xequires  an  account  to  be  delivered  by  the  surveyor  before  payment, 
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which  has  been  done  here.  But  the  complaint  does  not  even  show  that 
the  fee  was  claimed  for  soryejing  :  it  says  only  <<  in  respect  of  each  of 
the  said  privies."  [Lord  Campbell,  C.  J. — Surely  it  is  a  reasonable 
intendment  that  the  claim  was  in  respect  of  surveying  them.]  Intend- 
ment will  not  be  made  to  support  jurisdiction.  Suppose  there  were  an 
indictment  for  obtaining  the  money  under  false  pretences ;  would  it  be 
enough  to  lay  it  as  obtained  <<  in  respect  of  the  privies  ?"  Lancaster  f. 
Greaves,  9  B.  &  G.  628  (E.  C.  L.  R.  vol.  17),  shows  the  necessity  of 
stating  facts  to  raise  the  jurisdiction  unequivocally :  and  authorities  to 
the  same  effect  are  collected  in  Paley's  Law  and  Practice  of  Summary 
Convictions,  p.  88,  &c.,  3d  ed.  (p.  160,  4th  ed.).  The  complaint  adds, 
that  «  so"  the  complainant  complains  that  Badger  did,  <<  in  manner  and 
form  aforesaid,  unlawfully  demand  and  receive  a  fee  to  which  he  ms 
not  entitled :"  but,  unless  what  has  gone  before  shows  illegality,  this 
will  not  aid :  if  it  could,  it  would  be  enough  simply  to  say  that  he 
received  a  fee  to  which  he  was  not  entitled.  The  fee  might,  for  any- 
thing that  the  complaint  shows,  have  been  received  without  title  and 
^-  ^o-i  unlawfully,  if  the  *surveyor's  work  had  not  "  been  done  in  every 

^  respect  agreeably  to  the  directions  of  this  Act,'*  by  the  proviso 
in  sect.  77  :  but  in  that  case  the  only  course  would  have  been  for  the 
official  referees  to  order  a  refunding,  and,  if  the  order  were  not  obeyed, 
to  complain  of  the  disobedience.  Li  case  of  doubt,  the  determination 
is  for  the  official  referees,  by  sect.  82.  The  order,  even  if  it  be  taken 
to  affirm  the  complaint  modo  et  form&  (which  may  be  disputed),  at  all 
events  is  open  to  the  same  objections  as  the  complaint.  But,  further: 
on  the  facts,  as  they  appear  from  the  affidavits,  no  complaint  or  order 
could  be  framed  bringing  the  case  within  sect.  79,  so  as  to  give  juris- 
diction to  the  magistrates  to  commence  the  inquiry.  There  is  no  sug- 
gestion that  the  fees  have  not  been  received  under  the  belief  that  they 
were  due,  nor  anything  to  show  that  they  were  not  so  received  in  fact. 
Prim&  facie,  under  schedule  (C.)  part  vii.,  attached  buildings  are  to  be 
treated  as  buildings  of  the  rate  to  which  they  would  belong  if  built  sepa- 
rately, except  greenhouses,  vineries,  aviaries,  or  such  like  buildings. 
[Lord  Campbell,  C.  J. — ^Were  not  the  magistrates  acting  within  their 
jurisdiction  in  deciding  whether  the  facts  came  within  the  enactment  or 
not  7]  Further,  the  complaint  is  wrongly  addressed ;  there  are  no  such 
magistrates  as  those  described.  Lastly,  it  may  be  questioned  whether 
sect.  104,  which  takes  away  the  certiorari,  be  applicable  to  the  orders 
of  quarter  sessions,  except  those  which  are  made  upon  appeals  ^<  touch- 
ing the  conviction  of  any  offender  against  this  Act,"  that  is,  appeals 
against  summary  convictions  under  sects.  103,  105.  It  would  be  rea- 
sonable to  restrict  sect.  104  to  this  class  of  orders,  because  there  the 
original  judgment  has  been  already  once  reviewed ;  whereas,  when  the 
♦1541  P''^^^®^*"?  commences  *in  quarter  sessions,  there  will  be  no 

-*  means  of  reviewing  the  judgment  if  the  section  be  applicable. 
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Pwhley  was  heard  in  reply.  Cur.  adv,  vult. 

On  this  day,  there  being  a  difference  of  opinion  on  the  Bench,  the 
following  judgments  were  delivered  seriatim. 

Erie,  J. — ^As  the  certiorari  is  taken  away  in  respect  of  all  orders 
made  under  stat.  7  &  8  Vict.  c.  84,  by  sect.  104,  the  question  for  deci- 
sion is,  Whether  the  order  now  brought  up  was  made  under  that  statute, 
and  80  within  the  jurisdiction  given  thereby  to  the  Sessions  by  sect.  79. 
If  it  was,  the  certiorari  is  to  be  quashed  ;  if  it  was  not,  the  order  is  to 
be  qvashed. 

In  general,  if  the  proceedings  are  regular,  the  jurisdiction  to  make 
the  order  depends  on  the  jurisdiction  to  commence  the  inquiry  ;  and, 
acoordmgly,  in  this  case  the  governing  question  seems  to  be.  Whether 
the  complaint  charges  an  offence  within  the  79th  section  above  men- 
tioned. In  examining  the  complaint,  I  give  full  effect  to  the  words  in 
their  ordinary  meaning ;  and,  although  the  instrument  wants  precision, 
I  endeavour  to  take  it  in  the  same  sense  in  which  it  was  understood  by 
the  Sessions. 

The  material  allegations  of  the  complaint  are,  that  three  houses  of  the 
fourth  rate  were  covered  in  on  the  29th  November,  and  that  three  privies 
attached  thereto  were  carried  up  and  covered  in  within  twenty-one  days 
after  that  day ;  and  that  the  defendant,  as  surveyor,  on  7th  December, 
delivered  an  account  claiming  three  *fee8  of  two  guineas  each  ^^^  ^^ 
for  the  three  houses,  which  were  paid;  and,  on  the  9th  February,  ^ 
delivered  another  account  claiming  three  fees  of  10«.  each  in  respect  of 
the  privies,  and  did  demand  and  wilfully  receive  them,  not  being  entitled 
thereto  under  the  Act.     From  the  complaint  I  gather  that  the  surveyor 
claimed  and  received  the  fees  in  respect  of  the  privies  on  the  assumption 
offset  that  they  were  not  carried  up  and  covered  in  within  the  twenty- 
one  days ;  and  that  the  builder,  the  complainant,  meant  to  contend,  and 
confinced  the  Sessions,  that  the  surveyor  was  mistaken  in  that  assump- 
tion of  fact,  and  that  the  privies  were  carried  up  and  covered  in  within 
the  twenty-one  days.     Such  appears  to  be  the  meaning  of  the  complaint, 
and  also  of  the  order :  and  so  I  understood  the  counsel  in  support  of 
the  order  to  contend.     But,  if  it  is  contended  that  the  complaint  has 
another  meaning  besides  this,  namely,  that  the  surveyor  demanded  the 
fees  in  respect  of  privies  assumed  by  him  to  have  been  covered  in  within 
the  twenty-one  days,  then  the  proceedings  are  defectively  drawn  up,  and 
either  are  bad  on  account  of  informality,  or  the  informality  justifies  us 
in  looking  to  the  affidavits  to  see  which  is  the  true  meaning ;  see  Regina 
t.  Bolton,  1  Q.  B.  72  (E.  C.  L.  R.  vol.  41).    And  in  the  affidavits  we 
find  that  the  true  meaning  is  that  first  above  mentioned :  and  thus  the 
qnestion  is  raised,  Whether  a  surveyor  bon&  fide  claiming  a  fee  on  an 
assumption  of  fact  which  entitles  him  thereto,  and  receiving  it  on  that 
Assumption,  is  guilty  of  an  offence  within  the  79th  section.     If  he  is 
found  to  have  been  mistaken  as  to  the  fact  he  assumed,  I  think  not : 
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^  -p-.  and  I  consider  that  such  a  *question  of  fact,  so  raised,  was  within 
■'  the  province  of  the  civil  powers  created  by  the  statute,  and  not 
within  the  criminal  jurisdiction  conferred  on  the  Sessions  by  sect.  79. 
The  preamble  of  the  statute  recites  the  diversity  of  practice  among  the 
officers  appointed  under  former  building  Acts,  and  the  expediency  of 
regulating  the  office  of  surveyor,  and  of  providing  for  the  appointment 
of  officers  who  should  superintend  the  execution  of  this  Act.  The 
statute  afterwards  defines  the  duties  of  the  surveyor,  and  gives  him  the 
fees  comprised  in  schedule  (L.),  and,  among  the  rest,  a  fee  for  attached 
buildings,  except  those  carried  up  and  covered  in  within  twenty-one 
days  after  the  houses  to  which  they  are  attached  are  covered  in.  The 
statute  also  creates  official  referees,  who  may  settle  disputes  between 
the  surveyor  and  other  parties,  with  a  further  resort  on  certain  occa- 
sions by  way  of  appeal  to  the  commissioners  and  registrar.  By  these 
officers  the  civil  powers  under  the  act  are  to  be  exercised,  and  lawful 
disputes  determined.  Also,  by  sect.  77,  enabling  the  surveyor  to  re- 
cover his  fees  before  a  justice,  the  party  disputing  the  right  may  refuse 
to  pay,  and  may  take  the  judgment  of  a  justice  as  to  his  liability  by 
appearing  to  resist  a  distress  warrant ;  and  also  he  may,  at  any  time 
after  payment,  appeal  to  the  official  referees,  who  may  order  the  sur- 
veyor to  refund  the  fee  if  they  think  it  wrongfully  received.  In  either 
of  these  ways,  the  builder  may  obtain  redress  if  the  fee  claimed  is  not 
due.  But,  beyond  the  civil  powers  for  settling  disputed  questions  of 
right,  the  statute,  by  sect.  79,  creates  a  criminal  jurisdiction  over  in- 
tentional offences.  That  this  section  is  directed  against  offences  only  is 
clear,  because  it  requires  the  complaint  in  all  cases  to  state  the  nature 
^^  ^-^  and  *particulars  of  the  offence  complained  of,  and  because  the 
■'  sentence  must  be  penal,  either  fine,  or  discharge  from  office  with 
perpetual  incapacity  in  future ;  and  because  the  description  of  each 
offence  involves  a  wilful  violation  of  the  law,  and  does  not  include  a 
bonfi  fide  mistake.  These  offences  are  extortion,  disobedience  to  the 
official  referees  in  not  refunding,  wilful  neglect  of  duty,  and  unfaithful 
discharge  of  duty.  As  to  all  the  offences  except  extortion,  the  descrip- 
tion is  unequivocal :  as  to  extortion^  two  kinds  are  provided  against, 
viz.,  taking  too  high  a  fee,  and  taking  a  fee  where  none  is  given  by 
law.  It  is  in  the  description  of  these  two  offences  that  the  language  is 
uncertain.  The  words  are :  « If  any  surveyor  demand  or  wilfully  re- 
ceive any  higher  fee  than  he  shall  be  entitled  to  under  this  Act,  or  if 
in  his  capacity  of  surveyor  he  receive  a  fee  for  any  act  or  omission  in 
respect  of  which  he  is  not  entitled  to  receive  any  remuneration."  Do 
these  words  extend  only  to  wilful  extortion,  or  do  they  comprise  bonfi 
fide  mistakes,  either  as  to  the  amount  of  the  fee  or  as  to  the  fact  on 
which  the  right  to  the  fee  depends?  I  think  the  enactment  is  directed 
against  wilful  extortion  only,  and  does  not  include  an  innocent  mistake. 
The  context  makes  this  probable ;  and  the  words  themselves,  closely 
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eoDsidered,  indicate  that  meaning.     Every  matter  that  may  be  tlie 
sabject  of  a  complaint  within  this  section  mnst  be  an  offence ;  and  an 
offence  implies  intention  in  the  offender.     The  description  of  the  offence 
of  demanding  a  higher  fee  than  the  surveyor  is  entitled  to  applies  to 
the  case  of  a  surveyor  professing  to  claim  the  fee  given  by  schedule 
(L.)  apon  the  facts  there  entitling  to  a  fee,  and  increasing  the  amount : 
for  instance,  the  fee  for  a  fourth-rate  house  is  2L  2s, ;  and,  if  he  de- 
manded il,  3#.,  *he  would  be  guilty:  if  he  had  read  schedule  r^-tro 
(L.)  he  would  know  he  was  demanding  more  than  was  due ;  and  ^ 
it  can  scarcely  be  supposed  that  a  surveyor  would  act  who  had  not  read 
Bchcdule  (L.).     And  the  offence  of  wilfully  receiving  a  higher  fee  than 
he  is  entitled  to  applies  in  terms  to  the  intentional  wrong :  at  least  I 
irould  construe  "wilfully"  here  to  be  equivalent  to  "knowingly  and 
fraudulently"  so  doing.     If  the  offence  in  the  first  clause,  relating  to 
OTercharge,  means  intentional  extortion,  it  is  probable  that  the  offence 
in  the  second  clause  relating  to  demands  of  fees  where  there  was  no 
right  to  any  fee  would  be  analogous,  and  apply  to  cases  where  the 
demand  was  knowingly  made  without  a  colour  of  right.     The  Legisla- 
tore  may  well  have  supposed  that  many  persons  would  be  ignorant  of 
the  statute,  and  would  trust  to  the  surveyor,  and  so  would  be  liable  to 
be  cheated  by  him.     It  has,  therefore,  put  a  severe  penalty  on  a  sur- 
vejor  who  should  take  such  an  advantage.     By  so  construing  the  Act, 
all  parts  have  a  more  reasonable  and  consistent  effect  than  they  have 
with  the  other  construction :  and  I  adverted  to  the  facts  in  the  affidavits 
merely  to  exemplify  the  effects  of  the  two  constructions.     The  question 
of  fact  raised,  between  the  parties  below,  as  to  the  covering  in  of  the 
privy,  was,  whether  a  privy  having  a  slate  cistern  on  the  top,  within 
the  twenty-one  days  was  covered  in,  while  an  opening  twelve  inches 
wide  was  left  till  after  the  twenty-one  days,  and  then  closed :  and  the 
question  of  fact  raised  as  to  the  carrying  up  the  other  privies  was, 
whether  they  were  carried  up  while  the  partition  wall  between  them 
was  only  four  inches  thick,  which  ought,  by  the  Building  Act,  to  be 
eight  inches  thick,  and  which,  after  the  twenty-one  days,  was  made 
eight  ^inches  thick.     These  questions  are  more  fit  for  an  archi-  p^^  j.^ 
tectural  than  a  criminal  tribunal :  and  the  surveyor  appears  to  ^ 
have  good  reason  for  contending  that  such  questions  were  appropriated 
by  the  statute  to  the  official  referees  and  commissioners.    He  also  seems 
io  have  good  reason  for  contending  that  he  ought  not  to  be  convicted  of 
an  offence  nnder  the  criminal  tribunal,  and  degraded  and  incapacitated 
for  life,  for  taking  a  fee  which  he  correctly  believed  to  be  his  right,  and 
which  the  civil  tribunals  under  the  statute  decide  him  to  be  entitled  to. 
If  the  intention  of  the  Legislature  had  been  as  supposed  by  the  builder, 
the  enactment  should  have  been :  « If  the  surveyor  shall  receive  any 
amount  by  way  of  fee  to  which  he  shall  not  be  entitled  he  shall  be  liable 
to  fine  and  discharge."     But  the  words  of  the  section  are  not  so  wide ; 
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and  I  think  that  they  do  not  extend  to  a  receipt  of  a  fee  under  a  boufc 
fide  assumption  of  fact  entitling  thereto,  although  the  assumption  maj 
be  found  by  the  tribunal  to  have  been  a  mistake. 

It  follows  that  the  order  of  Sessions  was  without  jurisdiction,  and 
ttiust  be  quashed. 

CoLERiDGB,  J. — This  was  a  rule  to  quash  an  order  of  justices  made 
at  the  quarter  sessions  for  the  county  of  Kent,  for  the  removal  of  the 
defendant  from  his  office  of  a  district  surveyor,  under  stat.  7  &  8  Vict. 
c.  84,  the  order  having  been  removed  into  this  court  by  certiorari.    By 
sect.  104,  all  orders  made  by  virtue  of  or  under  the  Act  are  made  irre- 
movable by  certiorari :  and  the  inquiry  therefore  is  now  limited  to  the 
consideration  whether,  in  the  making  it,  the  justices  have  or  have  not 
acted  within  their  jurisdiction. 
IfiOl       *The  order  itself  is  so  short  and  general  in  its  terms  that 
-*  nothing  can  be  gathered  from  it,  but  that  the  Court  had  heard  a 
complaint  which  had  been  made  by  one  David  Willoughby  against  the 
defendant,  and  which  set  forth  the  nature  and  particulars  of  the  offence 
charged  thereby,  and  which  alleged  that  the  defendant,  in  his  capaeitj 
of  surveyor,  had  demanded  and  wilfully  received  a  fee  to  which  he  was 
not  entitled  under  the  Act :  that  the  justices  had  heard  counsel  on  both 
sides,  and  the  defendant  himself,  and  the  evidence  produced ;  and  that 
it  appeared  to  the  Court  that  the  complaint  was  well  founded,  and  that 
the  Court  discharged  the  defendant  from  his  office  forthwith. 

The  complaint,  therefore,  thus  shortly  referred  to,  must  be  con- 
sidered as  embodied  in  the  order :  and  we  must,  in  the  first  instance, 
refer  to  it,  to  see  what  it  was  which  the  Sessions  in  fact  dealt  with.  Its 
material  facts  are  the  following:  That  the  complainant  did,  in  1853, 
erect  and  build  three  dwelling-houses  of  the  fourth  rate  adjoining  each 
other ;  that  these  were  carried  up  and  covered  in  by  the  29th  Novem- 
ber, 1853 ;  that  three  privies  attached  to  the  back  of  and  belonging  to 
the  said  dwelling-houses,  being  one  to  each  house,  were  each  and  all  of 
them  built  and  carried  up  at  the  same  time  with  the  dwelling-houses, 
and  were  covered  in  by  the  2d  December,  1858,  and  within  twenty-one 
days  after  the  dwelling-houses  had  been  covered  in ;  that,  in  the  month 
of  December,  1853,  the  defendant,  as  such  surveyor,  delivered  to  the 
complainant  an  account  claiming  a  fee  of  two  guineas  m  re9peet  of  each 
of  the  said  dwelling-houses^  as  being  due  to  him  as  such  surveyor,  which 
were  paid  on  the  12th  January,  1854;  that,  in  the  month  of  February, 
*16n  ^^^^  *^®  s*^^  defendant,  as  *such  surveyor  as  aforesaid,  de- 
livered another  account  to  the  complainant,  claiming  a  fee  of  ten 
shillings  as  due  to  him  as  such  surveyor  in  respect  of  each  of  the  said 
privies^  and  demanded  payment  thereof,  and  did,  on  the  14th  July, 
1854,  wilfully  receive  the  same,  he  not  being  entitled  thereto :  and  then 
the  complaint  concludes  by  inferring  from  the  facts  stated  in  these  alle- 
gations, that  <<  so"  the  defendant  <<  did,  on  the  day  and  year  last  afore- 


6  ELLIS  &  BLACKBURN.    Q.  B.  161 

laid,  in  maimer  and  form  aforesaid,  unlawfully  demand  and  receive  a 
fee  to  which  he  was  n<>t  entitled  under  the  said  Act.'* 

The  substance  of  the  complaint  appears  then  to  be  that,  whereas  the 
dwelling-houses  and  the  privies  attached  to  them  respectively  were  car- 
ried up  and  covered  in,  the  latter  within  twenty-one  days  of  the  former, 
and  whereas  in  respect  of  the  dwelling-houses  the  defendant  had  claimed 
fts  surveyor,  and  been  paid  in  January  three  fees  of  two  guineas  each, 
yet,  in  the  month  of  February,  he  had  claimed,  as  surveyor,  and  been 
paid  in  July,  three  fees  of  ten  shillings  each  in  respect  of  the  three 
privies.  Nothing  is  said  as  to  the  work  done  on  either  occasion  in 
respect  of  which  the  fees  were  demanded:  and,  assuming  that  the 
dwelling-houses  and  privies  are  under  the  circumstances  stated  to  be 
considered  as  parts  of  the  same  buildings  respectively,  unless  it  can  be 
maintained  that  under  no  circumstances  and  in  consideration  of  no  work 
done  a  second  fee  could  rightly  become  payable  after  one  demanded  and 
paid  in  respect  of  the  same  buildings,  it  is  clear  that  this  statement  is 
defective,  and  does  not  disclose  any  specific  o£fence.  But  this  cannot 
be  maintained ;  for,  to  go  no  further  than  the  same  schedule  (L.)  of  the 
statute  under  which  the  first  fee  of  two  guineas  was  claimed  and  paid, 
*it  appears  that  for  certain  alterations  or  additions  made  to  build-  r^e-i/^o 
ings  under  certain  conditions  at  any  time,  however  short,  after  the  ^ 
roof  covered  in,  a  fee  may  become  payable.  It  is  quite  consistent  with 
erery  allegation  in  this  complaint,  that  the  fee  here  claimed  was  of  right 
payable  for  some  such  alteration  or  addition  to  these  privies. 

If,  therefore,  the  104th  section  of  the  statute,  taking  away  the  cer^ 
tiorari,  were  out  of  the  way,  there  can  be  no  doubt,  I  think,  that  we 
should  hold  this  order  and  complaint  insufficient,  and  quash  the  former. 
Bot,  where  the  certiorari  is  taken  away,  the  Legislature  in  efiect  con- 
stitutes the  inferior  tribunal  sole  judge  both  of  the  form  and  the  sub- 
stance, the  statement  of  the  charge  and  the  fact  to  be  proved,  subject 
to  no  appeal  to  any  higher  Court :  and  therefore,  when  any  proceeding 
is  still  brought  before  us  on  the  ground  that  it  has  taken  place  in  excess 
of  jurisdiction,  and  the  language  either  of  the  complaint  or  the  order  is 
relied  on  to  establish  that  excess,  I  conceive  it  to  be  our  duty  to  con- 
Btme  that  language  very  liberally,  looking  to  its  substantial  sufficiency 
rather  than  its  technical  accuracy,  if,  after  reference  to  the  affidavits 
which  may  be  used  as  well  to  show  as  to  disprove  jurisdiction,  it  shall 
appear  that  the  Court  below  were  really  engaged  upon  the  trial  of  a 
question  which  was  within  their  competency  to  try.  And  the  spirit  in 
which  we  are  to  conduct  such  examination  must  be  the  same,  whether 
we  are  satisfied  or  dissatisfied  with  the  conclusion  in  fact  at  which  they 
have  arrived.  For  with  that  conclusion  we  have  nothing  to  do,  the 
Legislature  having  thought  fit  to  make  them  judges,  without  appeal  upon 
the  merits.    And  the  only  ground  upon  which  we  are  at  liberty  to  exa^ 
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*lfi^l  ^^^^  *^®  proceedings  at  all  is  the  necessity  of  doing  so  in  *order 
^  to  ascertain  whether  the  Court  below  was  acting  within  its  juris- 
diction. 

Now,  without  going  into  the  affidavits  minutely  in  detail,  it  appears 
that,  on  the  one  hand,  the  complainant  Willoughby's  contention  was 
that  he  had  built  and  completed  privies  attached  to  his  three  houses  of 
such  a  character  and  within  such  a  period  of  time  from  the  carrying  up 
and  covering  in  of  the  houses  that  the  survey  of  the  houses  included 
the  survey  of  the  privies ;  that  there  was  no  right  to  make  a  separate 
survey  of  them,  or  to  demand  a  fee  for  it ;  and  therefore  that  to  demand 
and  receive  a  fee  for  such  survey  was  to  commit,  within  the  79th  section 
of  the  Act,  the  offence  of  receiving  a  fee  for  an  act  in  respect  of  which 
he  was  not  entitled  to  receive  any  remuneration.  On  the  other  hand, 
the  case  of  the  surveyor  was  that,  when  he  surveyed  the  houses,  the 
privies  were  not  in  such  a  state  as  complied  with  the  Act,  one  of  them 
not  being  properly  covered  in,  and  the  party-wall  between  the  other  tvo 
being  of  less  than  the  requisite  thickness ;  that  these  defects  were  the 
subject  of  complaint  on  his  part,  and  were  not  removed  till  two  months 
after  the  first  survey ;  so  that  he  was  entitled,  under  the  Act,  to  a  sepa- 
rate fee  for  the  final  survey  of  them  which  he  made ;  and  that,  as  to 
character,  these  privies  were  not  such  as  the  complainant  represented, 
but  that  they  were  buildings  distinctly  rated. 

It  is  clear  that  this  was  the  question  which  the  parties  came  to  try  at 
Sessions,  that  which  the  Sessions  heard,  and  on  which  they  decided : 
and,  although  the  complaint  does  not  satisfactorily  and  conclusively 
raise  this  question,  yet  I  am  not  prepared  to  say  that  it  is  so  imperfect 
*1  f\Al  *  statement  that,  the  Sessions  having  treated  *it  as  sufficient  and 
•'  decided  on  it,  we  can  on  the  ground  of  excess  of  jurisdiction 
quash  their  order. 

But  this  assumes  that  the  question  so  raised,  and  taking  the  sufficiency 
of  the  statement  for  granted,  was  within  the  jurisdiction  of  the  Sessions. 
For,  if  it  was  not,  then  it  is  perfectly  clear  that  the  order  must  be 
quashed.  This  will  depend  on  the  construction  of  the  79th  sect,  of  stat. 
7  &  8  Vict.  c.  84.  This  section  is  enacted  "  with  regard  to  every  sur- 
veyor, so  far  as  relates  to  the  discharge  of  his  duties  :'*  and  it  subjects 
him,  upon  certain  complaints,  to  fine  not  exceeding  50Z.,  or  to  discharge 
from  his  office,  attended,  in  the  latter  case,  by  perpetual  incapacity  of 
being  again  appointed  surveyor.  The  complaints  which  may  lead  to 
these  results  are  specified  thus;  1.  if  he  shall  "demand  or  wilfully 
receive  any  higher  fee  than  he  shall  be  entitled  to  under  this  Act ;'  2. 
"  or  if  in  his  capacity  of  surveyor  he  receive  a  fee  for  any  act  or  omis- 
sion in  respect  of  which  he  is  not  entitled  to  receive  any  remuneration ;" 
or,  3.  "if  he  refuse  to  refund  any  fee  wrongfully  received  by  him  in 
respect  whereof  the  official  referees  shall  have  made  an  order  to  that 
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effect;"  or,  4.  "if  at  any  time  he  wilfully  neglect  his  duty,  or  behave 
umgelf  negligently  or  unfaithfully  in  the  discharge  thereof/' 

It  is  clear  that  both  the  complaint  and  the  order  intended  to  bring 
the  defendant's  case  under  the  second  head :  although  it  is  remarkable 
that  both  state  it  simply  as  the  demanding  and  receiving  a  fee  to  which 
he  was  not  entitled.  The  question  then  is,  what  the  Act  intends  by 
receiving  a  fee  for  any  act  or  omission  in  respect  of  which  he  is  not 
entitled  to  receive  any  remuneration.  And  it  seems  to  me  that  the 
words  themselves,  as  well  as  the  context,  show  that  the  intention 
*was,  not  the  receiving  a  fee  for  something  not  done,  or  not  r^-i^^ 
omitted  to  be  done,  for  which,  if  done  or  omitted,  remuneration  *- 
would  be  due,  but  the  receiving  a  fee  for  an  act  or  omission  for  which, 
even  if  done  or  omitted  as  alleged,  the  Act  gave  no  remuneration.  The 
former  would  constantly  depend  on  disputed  facts,  as  to  which  the  sur- 
?ejor  might  make  the  claim  bon&  fide,  and  yet  be  in  error :  to  punish 
him  in  such  case  by  dismissal  and  perpetual  incapacity  for  office  would 
be  imjust  in  the  extreme ;  and  the  Act  clearly  provided  another  mode 
of  disposing  of  such  questions  by  sect.  77 ;  on  refusal  to  pay,  the  sur- 
Teyor  may  bring  the  party  before  the  justice  of  the  peace,  and  before 
him  the  fact  on  which  the  lawfulness  of  such  claim  rests  may  be  con- 
tested ;  or,  if  the  party  has  paid  on  demand,  and  yet  disputes  the  law- 
fnhess  of  the  claim,  he  may  apply  to  the  official  referees,  who  may,  if 
they  think  the  claim  not  made  out,  direct  the  surveyor  to  refund  the 
money :  and,  if  they  so  decide,  and  the  surveyor  refuse  to  refimd,  he 
brings  himself  within  the  third  class  of  ofiences  provided  for  by  the 
79th  section. 

The  introduction  of  this  third  class  shows  that  the  cases  over  which 
the  official  referees  have  jurisdiction  were  present  to  the  mind  of  the 
framers  of  this  section  at  the  time  of  framing  it ;  and  it  is  worthy  of 
remark  that,  although  the  word  "  wilfully"  is  introduced  in  the  first  and 
fourth  classes  of  offences,  in  order  to  constitute  them,  it  is  omitted  in 
the  second  and  third  classes,  and,  as  it  seems  to  me,  for  an  obvious 
reason,  namely,  that  it  was  in  each  of  these  unnecessary.  Where  a 
surveyor  refused  to  refund  money  which  the  official  referees  had  ordered 
him  to  refund,  the  refusal  could  not  be  in  ignorance  or  bon&  fide :  so 
also,  the  Act  distinctly  pointing  *out  in  which  cases  a  fee  was  p^^  ^^ 
lawfully  claimable,  the  surveyor  was  bound  to  know  them ;  and,  ^ 
if  he  claimed  in  other  cases,  the  claim  could  not  be  taken  to  be  made 
bon&  fide.  Further,  I  think  it  unreasonable  to  suppose  that  the  Legis- 
latore  has  provided  for  the  same  case  by  sect.  79  which  was  already 
provided  for  by  sect.  77 ;  and  it  seems  clear  to  me  that  such  a  case  as 
the  complainant  here  insists  upon  might  have  been  taken  by  him  either 
before  the  justice  of  the  peace  or  the  official  referees. 

I  come  to  the  conclusion,  therefore,  on  these  grounds,  that  the  juris- 
diction of  the  Sessions  is  confined  to  the  case  where  the  surveyor  has 
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received  a  fee  wholly  unauthorized  by  the  statute,  even  if  he  has  done 
or  omitted  to  do  the  act  on  the  doing  or  omitting  to  do  which  he  founds 
his  claim  to  receive  it. 

But  it  is  obvious  that  this  was  not  the  case  whiqh  the  Sessions  in  the 
present  instance  dealt  with.  Here  it  was  purely  a  dispute  upon  facts. 
A  fee  is  given  by  the  Act  under  certain  circumstances ;  it  is  not  girea 
under  certain  other  excepted  circumstances :  the  complainant  alleged 
that  the  facts  brought  him  within  the  exception ;  .he  said  the  privies 
were  carried  up  and  covered  in  within  twenty-one  days  after  the  prin- 
cipal buildings  had  been  covered  in ;  the  surveyor  alleged  that  thej 
were  not,  by  reason  of  aperture  in  the  roof  and  insu£Sciency  of  the 
party-wall,  carried  up  and  covered  in  for  more  than  a  month  after  that 
time.  But  he  made  no  claim  out  of  the  Act  of  Parliament.  If  he  was 
right  in  his  facts,  the  Act  had  entitled  him  to  remuneration  for  his 
survey. 

I  think  therefore  that,  upon  a  careful  consideration  of  the  statute 

n^nnn-y  ^i^d  cxaminatiou  of  the  facts,  the  Sessions  *had  no  jurisdiction; 

^  and  consequently  that,  in  consistence  with  Regina  v.  Bolton,  1 

Q.  B.  66  (E.  C.  L.  R.  vol.  41),  and  the  whole  course  of  our  decisions, 

their  order  should  be  quashed. 

My  brother  Wightman  agrees  with  my  brother  Erie  and  myself. 

Lord  Campbbll,  C.  J.  (whose  judgment  was  read  by  Coleridge  J.)— 
I  am  of  opinion  that  in  this  case  the  certiorari  has  improvidently  issued^ 
and  that  it  ought  to  be  quashed. 

The  justices  in  making  the  order  professed,  and  bon&  fide  meant,  to 
proceed  under  stat.  7  &  8  Vict.*  c.  84 ;  and  sect.  104  of  that  statute 
enacts,  (his  Lordship  then  .read  the  section.)  Thus,  where  there  is  a 
proceeding  before  justices  under  the  Act,  the  Legislature  has  intrusted 
them  with  the  final  power  of  deciding,  thinking  that,  although  this 
course  may  in  particular  cases  subject  individuals  to  hardship,  it  is 
upon  the  whole  more  conducive  to  the  public  good  than,  by  a  right  of 
appeal,  to  prolong  litigation  and  to  afford  an  opportunity  of  taking 
technical  objections  for  the  purpose  of  defeating  substantial  justice.  K 
an  order  has  been  made  by  the  quarter  sessions,  under  colour  of  the 
Act,  without  jurisdiction,  we  are  still  bound  to  grant  a  certiorari,  and 
to  quash  the  order :  but  it  lies  upon  the  defendant  to  show  clearly  that 
they  did  proceed  without  jurisdiction ;  and  it  is  not  enough  for  him  to 
show  that,  having  jurisdiction,  they  pronounced  an  erroneous  judgment. 

The  leading  case  upon  the  distinction  between  excess  of. jurisdiction 
and  erroneous  judgment  is  Regina  v.  Bolton;  although  it  must  be  re- 
*1681  ™^^'^^^^d  ^^^^  there  *the  certiorari  had  not  been  taken  away. 
^  The  Court  there  said :  "  All  we  can  then  do,  when  their  de- 
cision is  complained  of,  is  to  see  that  the  case  was  one  within  their 
jurisdiction,  and  that  their  proceedings  on  the  face  of  them  are  regolar 
and  according  to  law.     Even  if  their  decision  should  upon  the  merits 
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le  unwise  or  unjust,  on  these  grounds  we  cannot  reverse  it."  "  Where 
the  charge  laid  before  the  magistrate,  as  stated  in  the  information,  does 
not  amount  in  law  to  the  offence  over  which  the  statute  gives  him  juris- 
diction, his  finding  the  party  guiltj  bj  his  conviction  in  the  very  terms 
of  the  statute  would  not  avail  to  give  him  jurisdiction."  «  Or  if,  the 
charge  being  really  insufficient,  he  had  misstated  it  in  drawing  up  the 
proceedings,  so  that  they  woulH  appear  to  be  regular,  it  would  be  clearly 
competent  to  the  defendant  to  show  to  i^s  by  affidavits  what  the  real 
charge  was,  and,  that  appearing  to  have  been  insufficient,  we  should 
quash  the  conviction."  In  the  present  case  there  is  no  suggestion  of 
any  misstatement  in  drawing  up  the  proceedings.  I  am  not  aware  of 
anj  ground  upon  which  the  affidavits  offered  to  us  can  be  received ;  and 
I  do  not  think  myself  at  liberty  to  enter  into  the  merits  of  the  charge 
or  of  the  defence.  The  order  itself  being  unobjectionable  on  the  face 
of  it,  we  have  only,  as  it  seems  to  me,  to  consider  whether  the  charge 
laid  before  the  justices,  as  stated  in  the  complaint,  amounts  in  law  to  an 
offence  over  wUch  the  statute  gives  them  jurisdiction. 

Now,  by  sect.  79,  it  is  enacted :  <<  that  if  any  surveyor  demand  or 
wilfully  receive  any  higher  fee  than  he  shall  be  entitled  to  under  this 
Act,  or  if  in  his  capacity  of  surveyor  he  receive  a  fee  for  any  act  or 
omission  in  respect  of  which  he  i$  not  entitled  to  receive  any  *re-  ..^^  ^q 
fnunerationj^  in  <^  any  such  case  it  shall  be  lawful  for  any  person  ^ 
to  present  a  complaint  in  writing"  to  certain  justices,  <<  which  com- 
plamt  shall  set  forth  the  nature  and  particulars  of  the  offence  charged 
by  the  complainant  against  any  such  surveyor."     The  subsequent  pro- 
cedure (which  has  been  followed  in  this  case)  is  then  prescribed ;  and 
the  justices  are  empowered  for  such  offence  to  impose  a  fine  upon  the 
surveyor  not  exceeding  502.,  or  to  discharge  him  from  his  office.    Thus 
the  surveyor  is  guilty  of  an  offence  if,  in  his  capacity  of  surveyor,  he 
wilfully  receives  a  fee  for  any  act  in  respect  of  which  he  is  not  entitled 
to  receive  any  remuneration ;  and  the  complaint  is  merely  to  set  forth 
the  nature  and  particulars  of  the  offence  charged. 

I  am  of  opinion  that  in  the  present  case  the  complaint  does  sufficiently 
charge  this  offence,  and  does  sufficiently  set  forth  the  nature  and  the 
particulars  of  the  offence  charged.  If  this  be  so,  the  justices  unqc^s- 
tionably  had  jurisdiction  to  hear  it. 

I  entirely  concur  in  the  position  that  the  complaint  must  charge  an 
offence  over  which  the  justices  had  jurisdiction,  and  that  it  would  not 
charge  such  an  offence  if  it  merely  alleged  that  the  surveyor  had, 
through  a  mistake  of  fact,  demanded  and  received  a  fee  to  which  he 
was  not  entitled,  and  which  he  might  be  called  upon  to  refund.  Such 
a  receipt  of  money  might  be  made  the  foundation  of  another  proceeding 
under  the  Act,  but  not  of  a  proceeding  under  sect.  79.  This  section 
applies  only  to  «<  offences ;"  and  these  offences  must  have  been  committed 
"wilfully"  or  malo  animo. 
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But,  looking  to  this  complaint,  I  must  say  that,  instead  of  statbig  a 
receipt  of  money  by  mistake,  it  charges,  and  if  the  facts  which  it  aUegcs 
*l7m  ^®  *^^®  clearly  *proves,  that  the  surveyor  wilfully  demanded  and 

■'  received  a  fee  for  an  act  in  respect  of  which  he  was  not  entitled 
to  receive  any  remuneration.  The  complaint  is  long  and  circumstantial, 
giving  the  whole  history  of  the  three  dwelling-houses,  and  the  three 
privies :  and,  if  the  three  privies  were  built  and  carried  up  at  the  same 
time  with  the  three  dwelling-houses,  and  were  covered  in  within  twenty- 
one  days  after  the  dwelling-houses  had  been  covered  in,  it  is  quite  clear 
that  under  schedule  (L.)  the  surveyor  was  not  entitled  to  any  remunera^ 
tion  in  respect  of  the  privies  after  he  had  received  the  61.  6«.  in  respect 
of  the  dwelling-houses.  But  the  complaint  avers  that  he  aftei-wards 
claimed  a  fee  of  10«.  as  due  to  him  as  such  surveyor  in  respect  of  each 
of  the  said  privies,  making  together  11,  10«.,  and  did  demand  of  the 
complainant  payment  of  the  said  last-mentioned  sum,  and  did,  on  the 
4th  day  of  July,  1854,  in  his  capacity  of  surveyor  as  aforesaid,  wilfullj 
receive  the  same  from  this  complainant,  he  the  said  C.  Badger  not  being 
entitled  thereto  under  the  said  Act.  The  act  done  was  surveying  the 
three  privies.  For  this  act,  according  to  the  statement  of  the  facts,  he 
was  not  entitled  to  any  remuneration.  The  fee  which  he  demanded 
and  received  was  wholly  unauthorized  by  the  statute.  The  demand  and 
receipt  of  the  IZ.  10«.,  instead  of  being  represented  by  the  complaint  to 
have  been  under  an  honest  mistake,  must,  I  think,  be  here  considered  to 
be  charged  as  intentional  and  fraudulent,  and  with  knowledge  that  no 
remuneration  was  due  beyond  what  had  been  received.  The  techni- 
calities of  an  indictment,  or  even  of  an  information  under  a  penal 
statute,  are  not  required  in  the  complaint.  It  is  only  to  set  forth  the 
nature  and  particulars  of  the  offence  charged :  and,  after  reading 
^^  ^^  -.  *over  this  complaint,  the  defendant  must  have  been  well  aware 

■'  of  what  he  had  to  answer,  and  might  have  come  fully  prepared 
to  make  his  defence.  He  might  have  shown,  if  the  fact  was  so,  that 
he  had  demanded  and  received  the  12.  10«.  through  a  mistaken  appre- 
hension that  the  privies  had  been  constructed  or  completed  after  the 
twenty-one  days,  so  as  to  entitle  him  to  the  additional  fees,  or  under 
any  other  circumstances  which  rebut  the  charge  that  in  demanding  and 
receiving  the  money  he  acted  «  wilfully."  The  word  «  wilfully**  is  used 
in  the  79th  section  of  the  Act  with  respect  to  receiving  any  higher  fee 
than  the  surveyor  is  entitled  to,  in  a  sense  denoting  evil  intention  ;  and 
such  is  the  common  use  of  the  word  in  the  English  language.  Thus 
Milton  :(a)  "  Thou  to  me  Art  all  things  under  Heaven,  all  places  thou, 
Who  for  my  wilful  crime  art  banished  hence  :*'  and  Hooker  says :  "  So 
full  of  tvilfulness  and  self-liking  is  our  nature. '*(6) 

Even  if  there  were  an  informality  in  the  proceeding  in  this  case,  the 

(a)  Par.  L.  XIL  617. 

(6)  Preface  to  Eco.  Pol.  CIu  yi.  8.  [3]. 
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certiorari  being  taken  away,  we  cannot  for  that  informality  quash  the 
conviction ;  the  very  object  of  the  Legislature  in  taking  away  the  cer- 
tiorari was  to  prevent  informality  from  being  available  to  vitiate  the 
order.  But  the  whole  proceeding  upon  the  face  of  it  appears  to  me  to 
be  regular. 

At  the  bar,  a  strong  appeal  was  made  to  our  compassion :  and  we 
were  told  that  according  to  the  affidavits  the  defendant  has  been  very 
cruelly  used,  and  has  been  deprived  of  his  office  and  rendered  incapable 
of  being  again  appointed  a  surveyor  under  the  Act,  although  guilty  of 
no  offence.  I  again  recur  to  the  language  of  *this  Court  in  Regina  p^^  ^^ 
V.  Bolton,  1  Q.  B.  76  (E.  C.  L.  R.  vol.  41),  and  "forbear  to  •• 
express  any  opinion  on  that  which  is  not  before  us,  the  propriety  of  the 
conclusion  drawn  from  the  evidence  by  the  magistrates :  they  and  they 
alone  were  the  competent  authority  to  draw  it ;  and  we  must  not  con- 
stitute ourselves  into  a  Court  of  appeal  where  the  statute  does  not  make 
us  such,  because  it  has  constituted  no  other.  It  is  of  much  more  import- 
ance to  hold  the  rule  of  law  straight  than,  from  a  feeling  of  the  sup- 
posed  hardship  of  any  particular  decision,  to  interpose  relief  at  the 
expense  of  introducing  a  precedent  full  of  inconvenience  and  uncer- 
tainty in  the  decision  of  future  cases."  Order  quashed. 


ROBERT  THOMPSON,  JOSEPH  LOWES  THOMPSON,  and 
JOHN  THOMPSON  v.  THOMAS  DUCK  HOPPER.     Feb.  23. 

Tbere  is  not  fn  general  ao  implied  warranty  of  feawortbinM8  in  a  time  policy  of  assurance. 

Per  Lord  Campbell,  C.  J.,  Coleridge,  and  Wightman,  Js.^  divsentionte  Erie,  J. :  There  is  not  an 
implied  warranty  of  seaworthiness  in  a  time  policy  of  assurance,  though,  at  the  time  of  the 
making  of  the  policy,  the  ship,  being  an  outward  bound  ship,  and  chartered  for  a  foreij^  port, 
ii  Ijiog  in  »  British  port  whore  the  owner  resides. 

Per  Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  Js.,  disscntiente  Erie,  J. :  In  such  a  case,  it 
eosf  tilntes  no  defence,  to  a  declaration  alleging  loss  by  perils  of  the  sea,  that  the  plaintiff,  the 
shipowner,  knowingly,  wilfully,  wrongfully,  and  improperly  sent  the  ship  loaded  out  to  sea  in 
an  anseaworth  J  state,  and  when  she  was  not  in  a  fit  and  proper  condition  safely  to  go  to  sea. 

Per  Curiam :  A  good  defence  is  shown  by  a  plea  alleging  that  the  plaintiff,  knowingly,  wilfully, 
wrongfully,  and  improperly  sent  the  ship  to  sea  at  a  time  when  it  was  dangerous  to  go  to  sea 
in  the  state  and  condition  in  which  she  then  was,  and  wrongfully  and  improperly  caused  and 
permitted  the  ship  to  be  and  remain  on  the  high  seas  near  to  the  sea  shore,  for  a  great  length 
of  time,  in  the  state  and  condition  aforesaid,  and  without  a  master,  and  without  a  proper  crew 
to  manage  and  navigate  her  on  her  laid  voyage ;  during  which  time  the  ship,  frjr  reamm  of  the 
premiteff  waa  wrecked. 

The  first  count  of  the  declaration  alleged  that,  at  the  time  of  the 
making  of  the  policy  of  insurance  in  this  count  after  mentioned, 
plaintiffs,  defendant,  and  *divers  other  persons,  were,  and  still  r^n-i^q 
are,  members  of  an  association  called  The  Equitable  Marine  In-  ^ 
sarance  Association.  And  thereupon  plaintiffs  caused  to  be  made  a 
certain  policy  of  assurance,  purporting  thereby,  and  containing  therein, 
that  plaintiffs,  as  well  in  their  own  name  as  for  and  in  the  name  and 
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names  of  all  and  eyer j  other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain,  in  part  or  in  all,  did  make  assurance,  and 
cause  themselves,  and  them,  and  every  of  them,  to  be  insured,  lost  or 
not  lost,  <<  at  and  from  the  meridian  of  the  2l8t  day  of  October,  in  the 
year  of  our  Lord  1854,  to  and  with  the  meridian  of  the  Ist  day  of 
March,  in  the  year  of  our  Lord  1855,  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other  furniture,  of  and  in  the 
good  ship  or  vessel  called  the  Mary  Graham.     And  it  was  by  the  said 
policy  declared  that  it  should  be  lawful  for  the  said  ship  to  proceed  and 
sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever,  without 
prejudice  to  the  said  insurance."     And  it  was  further  declared  that  the 
ship  by  agreement  was  valued  at  5000{.     <<  And  that,  touching  the  ad- 
ventures and  perils  which  the  assurers  were  contented  to  bear  and  did 
take  upon  themselves,  they  were  of  the  seas,"  &c.,  <<  and  all  other  po^k, 
losses,  and  misfortunes  that  had  or  should  come  to  the  hurt,  detriment, 
or  damage  of  the  said  ship  or  any  part  thereof."    That  a  memorandum 
was  subscribed,  whereby  it  was  declared  and  agreed  that  certain  anneied 
regulations  should  form  part  of  the  policy.    The  declaration  set  out  the 
first  ten  of  the  regulations.    The  first  was :  <<  That  the  members  of  this 
Association  shall  severally  and  respectively,  not  jointly  or  in  partner- 
ship, nor  the  one  for  the  other  of  them,  but  each  only  in  his  own  name, 
*1741  *^^^®  ®*^^  others*  ships  or  shares  of  ships  from  noon  of  the 
-■  1st  day  of  March,  1864,  or  from  the  date  of  entry  of  each  ves- 
sel, respectively,  until  noon  of  the  1st  day  of  March  then  next ;  and 
from  that  time  until  the  1st  day  of  March  in  the  next  succeeding  year, 
and  so  on  from  year  to  year,  unless  notice  to  the  contrary  be  given  as 
hereinafter  mentioned,  against  all  losses,  perils,  and  damages,  of  what- 
ever nature  or  kind  soever,  which  may  be  sustained  or  received  by  their 
respective  ships,  or  caused  or  done  by  them  to  other  ships  or  craft, 
except  when  on  the  voyages  in  the  trades,  or  under  the  circumstances 
hereinafter  particularly  excepted."     (Nothing  turned  upon  any  of  the 
other  nine  regulations.)     That  defendant  and  the  other  members  of  the 
Association  subscribed  the  policy  for  lOOOZ.,  every  member  to  bear  his 
equal  proportion  according  to  the  sums  mutually  insured  therein.    Alle- 
gations of  mutual  promises,  and  of  the  interest  of  plaintiffs.     That 
afterwards,  and  during  the  period  for  which  the  ship  was  insured,  that 
is  to  say,  between  21st  of  October,  1854,  and  Ist  March,  1855,  the  ship 
and  her  body,  Ac,  were,  by  the  force  and  violence  of  the  winds  and 
waves,  and  by  the  perils  of  the  seas,  broken  and  wrecked,  and  totally 
lost.     That,  at  the  time  of  the  loss,  she  remained  and  was  insured  in 
the  sum  of  10002.  by  the  Association  for  the  period  and  on  the  terms 
in  the  policy  and  regulations  mentioned.     General  allegation  of  per- 
formance necessary  to  entitle  plaintiffs,  &;c. ;  and  allegationB  bringing 
the  case  within  the  regulations.   That  the  defendant's  proportion  of  the 
10002.  was  502.    Breach :  non-payment* 
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The  second  count  stated  that  plaintiff,  defendant,  and  others,  were 
members  of  another  association  called  The  Protector  Insurance  Asso- 
ciation; and  alleged  a  similar  ^policy  of  assurance,  stating  the  rut-i  npr 
period  of  insurance  as  at  and  from  the  meridian  of  25th  October,  ^ 
1854,  to  and  with  the  meridian  of  20th  March,  1855,  with  regulations 
varying  in  some  particulars  from  those  of  the  other  Association,  but 
not  in  any  point  material  to  the  present  case.  The  period  of  mutual 
assurance  named  in  the  regulations  was  from  noon  of  20th  March,  1854, 
or  the  date  of  entry  of  each  vessel,  until  noon  of  20th  March  then  next, 
and  from  that  time  until  20th  March,  in  the  next  succeeding  year,  and 
80  on,  &c.  The  defendant's  proportion  was  charged  at  1002.  In  other 
respects  the  counts  corresponded,  so  far  as  is  material  to  the  question 
raised. 

Pleas.  1.  To  the  first  count :  That,  at  the  time  when  the  said  policy 
was  made  and  effected,  and  thenceforth  down  to  the  time  when  the  said 
ship  was  sent  to  sea  as  hereinafter  mentioned,  the  said  ship  was  an  out- 
ward bound  ship,  lying  in  a  British  port,  to  wit,  the  port  of  Sunder- 
land; and  at  which  place  the  plaintiffs  also  resided  at  the  time  of  making 
the  said  policy,  and  at  the  time  of  their  sending  the  said  ship  to  sea,  as 
bereinafter  mentioned.  That  plaintiffs  had,  shortly  before  the  making 
of  the  said  policy,  agreed  with  one  Thomas  Gillespy  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
should  with  all  convenient  speed,  at  Sunderland,  load  from  the  factors 
of  the  T.  G.  a  full  and  complete  cargo  of  coals,  and,  being  so  loaded, 
should  therewith  proceed  to  Constantinople.  That,  pursuant  to  the  said 
charter-party,  T.  G.  caused  the  ship  to  be  loaded  with  a  full  and  com- 
plete cargo  of  coals ;  and  that  plaintiffs  afterwards,  and  after  the  making 
of  the  said  policy,  sent  the  ship,  *so  loaded,  out  to  sea  in  an  un-  r^-iiT/* 
seaworthy  state,  and  when  she  was  not  in  a  fit  and  proper  condi-  ^ 
tion  safely  to  go  to  sea ;  and  that  the  ship  soon  afterwards,  and  while 
she  was  on  the  high  seas  in  the  state  and  condition  aforesaid,  was  wholly 
lost. 

2.  To  the  first  count,  allegations  identical  with  those  in  plea  1,  down 
to  and  including  the  allegation  of  the  loading  with  a  full  and  complete 
cargo  of  coals.  And  that  plaintiffs  afterwards,  and  after  the  making 
of  the  policy,  knowingly,  wilfully,  wrongfully,  and  improperly  sent  the 
ship,  so  loaded,  out  to  sea  in  an  unseaworthy  state,  and  when  she  was 
not  in  a  fit  and  proper  condition  safely  to  go  to  sea.  And  that  the  ship 
soon  afterwards,  and  while  she  was  on  the  high  seas,  in  the  state  and 
condition  aforesaid,  was  wholly  lost. 

3.  To  the  first  count,  allegations  similar  to  those  in  plea  1,  down  to 
and  including  the  allegation  of  the  loading  with  a  full  and  complete 
cargo  of  coals.  And  that  the  plaintiffs  afterwards,  and  after  the  making 
of  the  policy,  knowingly,  wilfully,  wrongfully,  and  improperly  sent  the 
dup,  so  loaded,  out  to  sea  in  an  unseaworthy  state,  and  when  she  was 
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not  fitted  for  the  voyage,  and  when  she  was  not  in  a  fit  and  proper  con- 
dition safely  to  go  to  sea,  and  at  a  time  when  it  was  dangerous  for  the 
ship  to  go  to  sea  in  the  state  and  condition  in  which  she  then  was.  Aid 
plaintiffs  wrongfully  and  improperly  caused  and  permitted  the  said  ship 
to  be  and  remain  on  the  high  seas  near  to  the  sea  shore,  for  a  great 
length  of  time,  in  the  state  and  condition  aforesaid,  and  without  a  mas- 
ter, and  without  a  proper  crew  to  manage  and  navigate  her  on  her  said 
voyage :  during  which  time  the  said  ship,  by  reason  of  the  premises, 
became  and  was  wrecked  and  wholly  lost. 

^-  ,-^-.       *4,  6,  and  6.     To  the  second  count :  pleas  corresponding  re- 
-*  spectively  to  pleas  1,  2,  and  8. 

Demurrer  to  all  the  pleas.     Joinder. 

The  case  was  argued  in  last  Michaelmas  Term,(a)  by  Atherton  for 
the  plaintiffs  and  Manisty  for  the  defendant.  The  course  of  the  argu- 
ment will  sufficiently  appear  from  the  judgments.  Besides  the  authori- 
ties cited  from  the  Bench,  the  following  were  mentioned :  Bell  v.  Car- 
stairs,  14  East,  374 ;  Busk  v.  The  Royal  Exchange  Assurance  Companj, 
2  B.  &  Aid.  73 ;  Bishop  v.  Pentland,  7  B.  &  C.  219  (E.  C:  L.  R. 
vol.  14).  Cur.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  Bench,  the  following 
judgments  were  now  delivered  seriatim. 

Erle,  J. — By  the  demurrers  to  the  three  pleas  in  this  case,  three 
questions  arising  upon  the  meaning  of  the  judgment  in  Gibson  v.  Small, 
4  H.  L.  Ca.  353,(a)  must  be  decided.  On  the  first  plea  the  question  is, 
whether,  upon  a  time  policy  on  an  outward-bound  ship  lying  in  the  port 
of  the  otvner*8  reMence^  the  shipowner  can  recover  for  a  loss  if  he 
sends  her  to  sea  in  an  unseaworthy  state.  On  the  2d  plea  the  question 
is.  Whether  he  can  recover  if  he  does  so  knowingly.  And  on  the  3d 
plea  the  question  is.  Whether  he  can  recover  if  he  does  so  knowingly, 
and  the  ship  is  lost  by  reason  of  that  unseaworthiness. 
i^-ino-y  *As  none  of  these  questions  are  decided  by  Gibson  r.  Small, 
-*  the  authority  of  the  Supreme  Court  does  not  preclude  a  free  con- 
sideration of  them.  That  Court  decided  that  the  plea  there  was  bad, 
seemingly  on  the  ground  that,  if  a  ship  insured  by  a  time  policy  is  at 
the  commencement  of  the  risk  in  an  unknown  sea  and  in  an  unknown 
state,  the  owner  does  not  warrant  that  it  is  in  the  state  requisite  for 
setting  out  on  a  voyage.  To  this  extent  all  the  Courts  are  bound.  But, 
when  it  is  proposed  to  adopt  the  opinions  of  Baron  Parke  and  Lord 
Campbell  there  expressed,  namely,  that  there  is  no  warranty  of  sea- 
worthiness in  any  time  policy,  and  therefore  to  hold  the  first  plea  ia 
this  case  bad,  whatever  deference  I  may  feel  for  those  opinions,  still  I 
must  pray  leave  to  state  my  dissent,  as  well  from  the  opinion  as  from 

(a)  NoTember  IStb,  1855.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Wigbtman,  and  Erie,  Js. 
(6)  In  Dom.  Proo.,  afBrming  tbe  judgment  of  Excli.  Cb.  in  Small  v.  Qibson,  16  Q.  B.  141  (H 
C.  L.  B.  ToL  71),  wbicb  reTeraed  ibo  judgment  of  Q.  B.  in  SmaU  v.  Gibeon,  16  Q.  B.  118. 
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the  reaaoning  from  which  it  was  deduced.  The  reasoning  was,  that  a 
time  policj  is  to  be  construed  as  an  ordinary  contract  in  writing  by  the 
terms  thereof,  and  not  as  a  contract  for  marine  insurance  subjected  to 
the  rules  of  law  relating  thereto ;  it  being  assumed  that  those  rules 
▼ere  laid  down  for  voyage  policies,  and  were  not  adapted  to  time  poli< 
cies,  at  least  as  for  as  relates  to  the  warranty  of  seaworthiness  at  the 
commencement  of  the  risk ;  this  warranty  in  voyage  policies  being  supr 
posed  to  be  implied  by  law  by  reason  of  the  owner  being  supposed  to 
know  and  to  have  power  over  the  state  of  the  ship,  while  the  owner  in 
case  of  a  time  policy  may  sometimes  not  have  such  knowledge  and 
power  to  the  same  extent ;  it  being  also  assumed  that  a  time  policy, 
silent  alike  as  to  warranty  and  disclosure,  and  exempt  by  reason  of  that 
silence  *from  warranty,  would  not  be  exempt,  by  the  same  rea-  r#i»TQ 
son,  from  the  rule  requiring  a  disclosure  of  all  material  facts ;  ^ 
and  it  being  also  assumed  that  the  abolition  of  any  security  for  the  state 
of  the  ship  to  the  insurer  would  tend  to  give  simplicity  and  certainty  to 
this  branch  of  the  law.  I  think  this  opinion  and  this  reasoning  con- 
trary alike  to  authority  and  to  principle. 

As  to  authority :  it  does  not  appear  that  any  person  ever  expressed 
the  opinion  that  there  was  no  warranty  in  any  time  policy  until  Baron 
Parke  spoke  in  the  House  of  Lords.  In  all  the  authorities  there 
dted,— see  Hollingworth  v.  Brodrick,  7  A.  &  E.  40  (E.  C.  L.  R.  vol. 
34),  Sadler  r.  Dixon,  8  M.  &  W.  895, t(a)  Hucks  v.  Thornton,  Holt's  N. 
P.  C.  30  (E.  C.  L.  R.  vol.  8),  Arnould,(6)  PhiUips,((?)  and  Kent,(d)— 
the  opinions  are  in  favour  of  a  warranty  in  time  policies  analogous  to 
that  m  voyage  policies ;  and,  though  there  was  no  adjudication  upon 
the  point,  yet  that  was  accounted  for,  because  no  shipowner  before  the 
plaintiff  Small  was  shown  to  have  disputed  it. 

Again,  throughout  the  stages  of  Gibson  v.  Small,  16  Q.  B.  128,  141 
(E,  C.  L.  R.  vol.  71),  4  H.  L.  Ca.  353,  the  opinions  of  all  Courts  and 
Judges  were  in  favour  of  some  warranty  till  Baron  Parke  spoke.  The 
Queen's  Bench  adjudged  for  it  absolutely.  The  Exchequer  Chamber 
intimated  an  opinion  for  it  under  such  circumstances  as  are  here  pleaded. 
In  the  House  of  Lords,  every  Judge,  except  Baron  Parke,  either  affirms 
that  there  is,  or  inclines  to  think  that  there  may  be,  a  warranty  r^c-i  oa 
of  ^seaworthiness  in  some  time  policies :  and  Lord  St.  Leonards,  ^ 
▼ho  was  one  of  the  two  peers  deciding  the  case,  gives  an  opinion  that 
there  is  such  a  warranty  under  the  circumstances  here  pleaded.  To 
these  authorities  ought  to  be  added  the  general  expression  of  the  rule 
M  applicable  to  marine  insurance,  without  an  exception  of  time  policies, 
in  the  judgments  and  treiCtises  where  it  is  laid  down,  and  the  absence 
of  any  marine  code  of  any  nation  excepting  time  policies  out  of  the 

(a)  Ib  Exeh.  Cb.,  affirming  the  Judgment  of  Exch.  in  Dixon  «.  Sadler,  5  M.  A  W.  405.t 
{b}  Arnould**  Treatiee  On  the  Law  of  Marine  Inearance,  vol.  1,  p.  667. 
(e)  Phillips's  Treatise  On  the  Law  of  Inenrance,  oh.  8,  sect.  2,  g  727. 
[d)  Kent's  CommentarieBi  part  t.,  loot  48  (toL  8,  p.  287). 
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general  roles  goTeming  marine  insurance.  Eent(a)  blends  time  policies 
with  voyage  as  if  they  were  subject  to  the  same  incidents.  <<The 
insurer  may  take,  and  modify,  what  risk  he  pleases.  The  policy  may 
be  on  a  voyage  out,  or  on  a  voyage  in,  or  on  the  whole  complete  voyage 
out  and  in ;  or  it  may  be  for  part  of  the  route,  or  far  a  limited  ftnie,or 
from  port  to  port,  in  an  intermediate  stage  of  the  voyage."  So  they 
are  blended  in  the  Code  de  Commerce,  Art.  385,(5)  without  distinction. 
<<L'as6urance''  <<peut  dtre  faite  pour  Taller  et  le  retour,  ou  seulement 
pour  Tun  des  deux,  pour  le  voyage  entier  ou  pour  un  temps  limits.*'  In 
Amould's  treatise,  though  voyage  and  time  policies  are  treated  of  separ 
rately,  yet  he  mentions  (vol.  1,  p.  412)  a  third  class,  which  indicates 
that  the  parties  had  no  conception  of  an  essential  difference  between 
time  and  voyage  policies,  namely,  policies  where  time  and  voyage  are 
mixed,  at  and  from  London  to  Cadiz  for  six  months,  or  from  1st 
January,  1847,  to  1st  June,  1847,  at  and  from  Bristol  to  Marseilles. 

As,  on  this  review,  authority  seems  to  weigh  against  the  opinion  con- 
♦iftil  ^^^^^^  ^^^y  ^^  reasoning  upon  principle  *seems  also  unfavonraUe 
^  to  it.     It  is  said  that  the  warranty  of  seaworthiness  implied  on  a 
voyage  policy  cannot  be  applied  by  analogy  to  a  time  policy ;  that  on  a 
voyage  policy  the  warranty  means  fit  to  go  to  sea  on  the  voyage,  and 
that,  if  it  has  been  complied  with  so  that  the  policy  has  attached,  it  is  at 
an  end :  and  that  a  time  policy  on  a  ship  being  at  sea  would  always  be  vmd 
if  seaworthiness  in  the  last-mentioned  sense  was  warranted  ;  and  there- 
fore no  warranty  at  all  is  to  be  implied.     The  answer  is,  that  seawor- 
thiness is  not  used  in  this  last-mentioned  sense  in  respect  of  warranty. 
It  is  laid  down  in  Dixon  v.  Sadler,  5  M.  &  W.  406,  f  Sadler  v.  Dixon, 
8  M.  &  W.  895,t  and  again  in  Gibson  v.  Small,  that  the  original  mean- 
ing of  the  word  has  long  been  extended,  and  that  it  now  means  that  the 
ship  is  fit  for  its  duty  in  the  ordinary  degree.     It  is  also  clear  that, 
when  once  fulfilled,  so  that  the  policy  has  attached,  it  is  not  always  at 
an  end.     The  case  of  a  policy  on  ship  at  and  from  London  on  a  whaling 
voyage  to  the  North  is  almost  too  trite  to  be  quoted :  the  warranty  is 
for  four  gradations  :  fit  for  dock  in  London  ;  fit  for  river  to  Gravesend; 
fit  for  sea  to  Shetland  ;  then  fit  for  whaling.     The  policy  attaches  if 
the  ship  is  fit  for  dock  :  but  the  warranty  is  broken  if  the  other  stages 
of  fitness  are  not  completed.     See  Arnould,  vol.  1,  p.  670.     If  the  word 
«  seaworthy"  has  been  extended  to  these  four  gradations,  why  may  it 
not  be  extended  by  analogy  to  the  middle  or  end  of  the  voyage,  aal 
mean  that  the  ship  is  then  fit  in  the  ordinary  degree,  that  is,  without 
extraordinary  risk,  to  reach  its  port  of  destination  ?     In  Paddock  f. 
Franklin  Insurance  Company,  11  Pickering  (Massachusetts),  227,  Shaw, 
♦1821  ^'  ^'^  *says  that,  if  the  warranty  of  seaworthiness  implied  ia 
voyage  policies  be  implied  also  in  those  for  time,  the  word  mnst 

(n)  Comm.  part  t.  loot  48  (toL  Z,  p.  SOT). 
{b)  LiF.  IX.  tit  10,  lect  1. 
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be  constrned  with  considerable  latitude.     This  is  true,  and  was  done  by 
Gibbs,  C.  J.,  in  Hucks  v.  Thornton,  Holt's  N.  P.  C.  80  (E.  C.  L.  R. 
Tol.  3),  where  a  time  policy  was  on  a  ship  which  had  been  in  the  South 
Sea  for  a  year,  whaling  and  taking  prizes,  and  the  crew  was  so  far 
reduced  by  death  and  desertion  as  to  be  inadequate  to  whaling  and 
gnarding  prisoners,  but  was  adequate  to  sailing  and  getting  home.    The 
Cbief  Justice  said :  <<  If  the  crew  could  perform  some  of  the  objects  of 
their  adventure  with  safety,  and  navigate  the  vessel  home,  she  can  not 
be  called  unseaworthy."     The   latitude  of   construction   which   was 
Adopted  in  this  case  for  a  time  policy  must  also  be  adopted  in  respect 
of  every  voyage  policy  for  the  latter  part  of  a  voyage  ;  and,  though  it 
18  difficult  to  define  the  line  between  seaworthiness  and  unseaworthiness 
generally,  yet  the  facts  of  the  majority  of  cases  would  probably  be  so 
far  on  one  side  of  the  line  as  to  be  clear  of  doubt.     The  facts  in  Hucks 
V.  Thornton  exemplify  what  would  be  seaworthiness  according  to  the 
stage  of  the  voyage.    And  the  facts  in  Gibson  v.  Small,  4  H.  L.  Ca« 
853,  may  be  referred  to  as  showing  what  was  clear  unseaworthiness.     In 
that  case  the  risk  began  on  the  25th  September  ;  and  the  ship  had  been 
80  damaged  by  perils  of  the  sea  on  her  voyage  before  that  day  that,  by 
reason  thereof,  she  was  abandoned  as  a  total  loss  after  that  day.     The 
decision  that  the  defendant  in  that  case  was  liable  decided  that  he  must 
pay  for  damage  which  was  not  within  his  contract.     Furthermore,  the 
nature  of  the  contract  of  insurance  shows  that  a  warranty  of  the  state 
of  the  ship  is  needed  equally  for  policies  of  marine  *insurance,  p^-  ^^ 
whether  they  are  for  voyage,  or  for  time,  or  mixed.     There  is  *• 
authority  for  saying  that  the  warranty  of  seaworthiness  is  the  basis  of 
the  contract  of  the  insurer :  see  the  authorities  collected  in  Mr.  Wilde's 
argument  in  Gibson  v.  Small,  4  H.  L.  Ga.  856,  to  which  add  Duer,  Law 
and  Practice  of  Marine  Assurance,  vol.  2,  p.  671,  Lecture  14  (New 
York,  1846),  cited  by  Mr.  Martin  in  Small  v.  Gibson,  16  Q.  B.  148  (E. 
C.  L.  B.  vol.  71).     This  proposition  cannot  be  carried  into  effect  as  a 
proposition  of  law  unless  the  course  of  business  in  making  marine  assu- 
rance, and  the  effect  of  the  decisions  upon  the  well  known  form  adopted 
for  policies,  be  assumed  to  be  known  in  law.     It  is  conceded  to  be  con^ 
trary  to  law  to  take  any  single  voyage  policy  out  of  the  general  class, 
and  construe  it  as  an  insulated  written  contract ;  equally  contrary  to 
law,  as  it  seems  to  me,  is  it,  so  to  deal  with  a  class  of  policies,  such  as 
all  policies  for  time,  or  all  policies  on  ships  made  of  iron,  or  any  other 
arbitrary  class.     If  the  Court  can  notice  the  course  of  business  as  mat- 
ter of  law  in  making  a  voyage  policy,  so  as  to  make  the  warranty  the 
basis  of  the  contract  in  that  form,  equally  so  must  they  notice  it  in 
applying  the  same  proposition  of  law  to  policies  for  time:  and  the  pro- 
position, so  applied,  has  the  same  effect  upon  both  classes  of  policies  for 
the  same  reason.     Thus,  on  a  proposal  of  a  ship  for  insurance,  a  main 
qaestion  for  the  insurer  must  always  be,  whether  the  risk  is  ordinary  or 
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extraordinary:  and  that  question  never  can  be  answered  unless  the 
state  of  the  ship  is  given.  If  the  ship  is  seaworthy,  in  the  sense  of  fit 
for  its  service  in  the  ordinary  degree,  the  risk  would  be  so  far  ordinary, 
and  the  premium  at  the  lowest  sum  which,  on  an  average,  would  yield 
1  ^11  ^  ^profit  to  the  capital,  care,  and  skill  embarked.  As  the  gene- 
-*  rality  of  ships  would  be  fit  for  service  in  the  ordinary  degree, 
this  would  be  the  ordinary  policy ;  and  the  contract  would  be  made  by 
underwriting  on  a  proposal  containing  the  name  of  the  ship,  the  amoimt 
to  be  covered,  the  duration  of  the  risk,  and  the  premium.  In  making 
this  contract,  the  insurer  knows  the  early  history  of  the  ship  from  the 
register,  and  the  last  account  from  the  disclosure  of  all  material  facts, 
and  the  present  state  from  the  warranty  of  seaworthiness  :  and,  as  the 
duty  to  disclose  and  the  warranty  are  universally  wanted  for  policies  at 
an  ordinary  risk,  the  law  has  given  to  the  underwriters  security  that 
those  duties  shall  be  performed  by  the  assured.  For  it  makes  them  a 
condition  of  the  underwriter's  promise  to  indemnify.  In  this  sense  they 
are  the  basis  of  his  contract.  But,  if  the  ship  is  not  fit  for  its  service 
in  the  ordinary  degree,  a  disclosure  of  the  defect  is  essential,  to  propor- 
tion the  increase  of  premium  to  the  risk  from  the  defect.  It  may  be  a 
defect  readily  remedied ;  it  may  be  a  state  bordering  on  destruction ;  so 
that,  in  case  of  unseaworthy  ships,  the  insurance  would  be  always  in 
the  nature  of  a  special  contract ;  and  this  is  equally  applicable  to 
insurance  for  time  or  voyage.  In  the  case  of  a  ship  with  rotten 
timbers,  the  premium  would  be  alike  increased,  whatever  was  the 
measure  for  the  duration  of  the  risk.  If  the  warranty  of  the  sea- 
worthiness is  in  this  sehse  the  basis  of  the  contract,  it  is  a  term  intro- 
duced for  the  interest  of  the  insurer,  and  is  indispensable  for  him  if 
he  is  to  insure  at  an  ordinary  risk.  It  is  called  a  warranty,  because  it 
extends  to  latent  as  well  as  patent  defects,  and  is  not  limited  in  the  slight- 
est degree  by  any  reference  to  the  knowledge  or  power  of  the  assured. 
^^nf-1  *It  is  applicable  alike  to  all  ships,  whether  at  home  or  abroad, 
-'  and  to  every  assured,  whether  foreigner  or  native,  and  to  erery 
policy,  whether  for  voyage  or  time.  The  law  gives  it  as  a  security  to^ 
the  insurer,  so  that  insurance  may  be  a  prudent  mercantile  investment 
and  not  only  for  that  reason,  but  also  as  it  operates  to  prevent  franda* 
lent  insurance  for  the  purpose  of  destruction,  and  the  evils  that  follow 
in  that  train.  If  this  be  the  meaning  of  this  warranty  being  the  basil] 
of  the  contract,  it  is  not  legal  reasoning  to  construe  the  contract  of  th^ 
insurer,  as  in  Gibson  v.  Small,  4  H.  L.  Ca.  353,  seems  to  have  beei 
done,  to  be  a  wager  on  the  safety  of  an  unknown  ship,  leaving  it 
chance  whether  at  the  commencement  of  the  risk  she  was  seaworthy 
a  drifting  hull  without  mast  or  anchors,  as  described  by  the  Chief 
there.  Keither  is  it  legal  reasoning  to  exempt  the  shipowner  from  tl 
warranty  on  account  of  a  supposed  want  of  knowledge  in  him.  St 
less  is  a  Court  justified  in  gratuitously  assuming,  as  a  fact  known 
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law,  that  insurers  for  time  have,  as  a  class,  less  knowledge  of  the  state 
of  their  ships  than  insurers  for  voyage.  With  respect  to  the  argument 
that  the  warranty  of  seaworthiness  is  not  required  to  protect  against 
fraud  because  that  is  prevented  by  the  duty  of  disclosure,  I  will  only 
obser?e  that,  if  time  policies  are  to  be  construed  by  their  written  con- 
tents alone,  there  is  no  authority  for  importing  the  duty  to  disclose 
from  the  rules  relating  to  marine  insurance,  more  than  the  duty  to  war- 
rant seaworthiness.  And,  with  respect  to  the  argument  for  annulling 
the  warranty  in  all  time  policies,  I  would  observe  that  the  importance 
of  a  rule  depends  on  its  '''accordance  with  the  rights  of  the  par-  p^-  n/» 
ties  and  its  analogy  to  the  other  parts  of  the  same  branch  of  ^ 
law.  And,  for  the  reasons  above  assigned,  I  submit  that  the  proposed 
rule,  though  it  might  be  of  easy  application  for  the  moment,  would 
really  produce  injustice  and  uncertainty. 

Upon  these  grounds  I  am  of  opinion  that  there  was  a  warranty  of 
seaworthiness  at  the  commencement  of  the  risk  on  the  time  policy  men- 
tioned in  the  declaration  under  the  circumstances  stated  in  the  plea. 
It  follows  that  the  first  plea  is  good :  and  it  further  follows,  a  fortiori, 
that  the  2d  and  3d  are  also  good. 

CoLSEiBQE,  J.,  delivered  the  judgment  of  Lord  Campbell,  C.  J.,  in 
which  he  stated  that  he  himself  and  Wightman,  J.,  concurred. 

The  question  raised  by  the  first  plea  in  this  case  has  never  been  de- 
cided :  and  we  may  say  that  the  plea  is  sufficient,  consistently  with  the 
judgment  of  the  House  of  Lords  in  Gibson  v.  Small.  It  was  there 
held,  according  to  the  opinion  of  a  large  majority  of  the  Judges  who 
were  consulted  by  their  Lordships,  that  in  a  time  policy  upon  a  ship, 
framed  in  the  usual  terms,  no  special  circumstances  appearing  respect- 
ing the  situation  or  employment  of  the  ship,  there  is  not  an  implied 
condition  that  the  ship  shall  be  seaworthy  on  the  day  when  the  policy 
ought  to  attach.  So  far  we  are  bound :  but  any  opinions  given  upon 
the  other  questions  submitted  to  the  Judges  must  be  considered  extra- 
judicia],  as  they  were  not  necessary  to  the  decision  of  the  case :  and 
the  House  of  Lords  was  not  required  to  act  upon  them. 

*The  first  plea  here  does  state  special  circumstances  respecting  ^^^  ^- 
the  situation  and  employment  of  the  ship,  from  which  we  are  at  ^ 
h'berty  to  say  that  in  this  insurance  there  is  an  implied  warranty  of  sea- 
worthiness. These  circumstances  are,  that,  at  the  making  of  the  policy, 
the  ship  insured  was  an  outward  bound  ship,  lying  in  the  port  of  Sun- 
derland, where  the  plaintiffs  resided ;  that  she  was  then  under  a  charter 
to  carry  a  cargo  from  Sunderland  to  Constantinople ;  that  the  plaintiffs 
afterwards  sent  the  ship  loaded  with  this  cargo  out  to  sea  in  an  unsea- 
worthy  state,  and  when  she  was  not  in  a  fit  and  proper  condition  safely 
to  go  to  sea ;  and  that  the  ship  afterwards,  while  she  was  on  the  high 
seas  in  that  state  and  condition,  was  wholly  lost.  If,  under  such  cir- 
comstanceB,  there  was  an  implied  condition  that  the  ship  should  be  sea- 
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worthy  at  the  commencement  of  the  voyage,  this  plea  is  a  bar  to  th« 
action. 

But  I  adhere  to  the  opinion  which  I  expressed  in  Gibson  v.  Small,  b 
confoi^nity  to  that  of  a  majority  of  the  Judges,  that,  although  the  time 
policy  be  effected  upon  an  outward  bound  ship,  lying  in  a  British  port 
where  the  insuring  owner  resides,  a  condition  of  seaworthiness  is  not  to 
be  implied.     The  supreme  Court  of  appeal  judicially  determined  that, 
with  respect  to  an  implied  warranty  of  seaworthiness,  there  is  a  difference 
between  «  voyage  policies"  and  *<  time  policies,**  there  being  with  respect 
to  the  one  class  invariably  an  implied  warranty  of  seaworthiness,  and 
no  such  warranty  with  respect  to  the  other  class,  at  least  unless  peculiar 
circumstances  are  shown  from  which  the  warranty  is  to  be  implied. 
*mm  '^^^^^  being  no  usage  for  implying  a  ♦warranty  of  seaworthiness 
-^  as  to  time  policies,  and  there  being  no  decision  in  favour  of  such 
a  warranty,  and  there  being  a  solemn  binding  decision  against  such  a 
warranty  without  special  circumstances,  I  think  that,  according  to  prin- 
ciple and  according  to  expediency,  it  ought  not  to  be  implied  from  the 
special  circumstances  alleged  in  this  plea.     For  the  implied  warrantj 
of  seaworthiness  in  voyage  policies  we  have  established  mercantile  usage, 
with  a  long  series  of  decisions  and  authorities  from  text  writers  of  the 
highest  reputation.     One  reason  given  for  the  doctrine  is,  that  in  voyage 
policies  the  assured  may  generally  be  supposed  to  be  aware  of  the  con- 
dition of  the  ship  when  the  voyage  is  to  commence.     But  the  rule  is 
not  confined  to  cases  where  the  assured  may  be  supposed  to  have  this 
knowledge ;  for  it  applies  to  a  voyage  at  and  from  a  foreign  port,  the 
assured  residing  in  England,  and  it  applies  to  a  voyage  policy  on  goodly 
where  the  assured  have  no  contirol  over  the  outfit  of  the  ship.     I  there- 
fore think  it  would  be  illogical  to  infer  that  the  condition  of  seaworthi- 
ness is  to  be  implied  wherever  the  assured  has  the  opportunity  of  per- 
sonally making  himself  acquainted  with  the  state  of  the  ship  where  the 
policy  is  intended  to  attach.     We  are  now  precluded  from  saying  with 
respect  to  time  policies  (as  we  do  say  with  respect  to  voyage  policies) 
that,  by  a  general  rule,  there  is  an  implied  warranty  of  seaworthiness ; 
and  much  uncertainty  and  much  litigation  would  arise  from  the  doctrine 
that  it  may  be  implied  from  special  circumstances.     Not  only  would 
there  be  great  difSculty  in  determining  what  special  circomstancee  shall 
be  sufficient  for  the  purpose,  but  a  long  course  of  decisions  would  be 
necessary  to  ascertain  the  period  at  which  in  time  policies  the 
♦seaworthiness  must  exist.     I  conceive  that  it  would  be  much 
better  to  lay  down  the  general  rule  that  in  time  policies  there  is  no 
implied  warranty  of  seaworthiness. 

At  the  bar  it  was  said  that  this  would  be  very  hard  upon  underwriters. 
But  they  are  protected  wherever  there  is  any  fraudulent  representation 
or  concealment ;  they  may  make  inquiries,  and  introduce  an  express 
warranty;  and  they  may  always  insist  on  a  premium  adequate  to  the 
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risk  which  they  run.  Their  interest  is  by  no  means  neglected  when,  in 
the  absence  of  fraud,  they  are  held  liable  if  the  ship  exists  as  a  ship 
when  the  policy  attaches,  although  the  ship  be  not  then  seaworthy ;  for 
they  may  judge  as  well  as  the  assured  what  is  likely  to  be  the  condition 
of  the  ship  at  the  time  when  their  liability  begins.  On  the  other  hand, 
in  many  cases  insurance  could  not  answer  its  purpose  of  indemnification 
to  the  assured  if  the  proposed  condition  were  to  be  implied.  After  the 
point  is  conclusively  settled  that  time  policies  do  not  in  this  respect 
come  into  the  same  category  as  voyage  policies,  I  must  respectfully 
doabt  the  power  of  Courts  of  justice  to  add  by  implication  a  new  con^- 
dition  to  a  written  contract  occasumally  and  according  to  circutMtances 
▼here  they  may  think  there  is  the  same  reason  for  introducing  it  as 
there  is  in  a  contract  in  which,  according  to  usage  and  undoubted  law, 
it  is  universally  and  invariably  implied. 

Some  of  the  Judges,  and  Lord  St.  Leonards  (whose  authority  in 
every  department  of  jurisprudence  is  entitled  to  the  highest  respect), 
did  express  an  opinion  that,  in  a  time  policy  on  an  outward  bound  ship 
about  to  sail  from  a  port  where  the  owner  effecting  the  policy  resides^ 
there  is  an  implied  warranty  of  seaworthiness  ;  but  there  was  *a  r^-iqr^ 
majority  of  opinions  on  the  other  side.  And  in  Jenkins  v.  Hey-  ^ 
cock,  8  Moore's  Pr.  C.  Ca.  S51,  the  judicial  Committee  of  the  Privy 
Council,  consisting  of  Jervis,  C.  J.,  Dr.  Lushington,  Sir  John  Patteson, 
)Ir.  Pemberton  Leigh,  and  Sir  Edward  Ryan,  since  Gibson  v.  Small,  4 
H.  L.  Ca.  858,  was  decided,  and  after  deliberating  upon  that  case  in 
all  its  stages,  intimated  that  they  were  strongly  inclined  to  agree  with 
Lord  Campbell  and  those  who  thought  that  in  time  policies  there  never 
is  any  implied  warranty  of  seaworthiness,  although,  in  the  case  before 
them,  they  were  not  called  upon  so  to  determine. 

For  these  reasons  it  seems  to  me  that  on  the  first  plea,  which  rests 
entirely  on  an  implied  warranty  of  seaworthiness,  the  plaintiffs  are 
entitled  to  our  judgment. 

The  second  plea  adds  to  the  allegations  in  the  first  that  the  plaintiffs, 
*' knowingly,  wilfully,  wrongfully,  and  improperly  sent  the  ship,  so 
loaded,  out  to  sea  in  an  unseaworthy  state,  and  when  she  was  not  in  a 
fit  and  proper  condition  safely  to  go  to  sea."  But,  if  I  am  right  in 
what  I  have  already  contended  for,  there  was  no  implied  condition  of 
seaworthiness ;  and  the  policy  attached.  If  it  did,  is  there  enough 
alleged  here  to  exempt  the  assurer  from  liability  for  the  loss  ?  The 
exact  nature  of  the  unseaworthiness  is  not  specified :  although  the 
ship  was  not  perfectly  seaworthy,  there  may  have  been  a  great  proba- 
bility that  she  would  reach  her  port  of  destination :  and,  there  being 
no  averment  that  the  loss  was  occasioned  by  the  unseaworthiness,  it  may 
have  arisen  from  causes  which  were  perfectly  unconnected  with  the 
imseaworthiness,  and  which  would  have  produced  the  *same  effect  r#-i  q-i 
had  she  been  perfectly  seaworthy.     The  assured,  therefore,  are 
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not  shown  to  have  produced  the  loss :  and,  as  it  is  stated  in  the  decla- 
ration to  have  arisen  from  perils  of  the  sea,  I  think  that  for  anything 
disclosed  by  this  plea  the  plaintiffs  are  entitled  to  recover. 

But  the  third  plea  appears  to  me  to  be  a  bar  to  the  action.     Although 
I  still  deny  any  warranty  of  seaworthiness,  I  think  that,  if  this  plea  be 
true  in  point  of  fact,  the  loss  must  be  considered  as  accruing  from  the 
wrongful  act  of  the  assured,  which  can  give  them  no  claim  to  indemnity. 
In  addition  to  the  statements  in  the  former  pleas,  this  plea  avers  th&t 
the  plaintiffs  sent  the  ship  to  sea  «  at  a  time  when  it  was  dangerous  for 
the  ship  to  go  to  sea  in  the  state  and  condition  in  which  she  then  was ;" 
and  that  they  <<  wrongfully  and  improperly  caused  and  permitted  the 
said  ship  to  be  and  remain  on  the  high  seas  near  to  the  sea  shore,  for  a 
great  length  of  time,  in  the  state  and  condition  aforesaid,  and  without 
a  master,  and  without  a  proper  crew  to  manage  and  navigate  her  on  her 
said  voyage :  during  which  time  the  said  ship,  by  reason  of  the  premuet^ 
became  and  was  wrecked  and  wholly  lost."     Here  we  have  personal 
misconduct  charged  upon  the  plaintiffs ;  which  misconduct  produced  the 
loss.     By  the  English  law  of  insurance,  the  assured  are  not  obliged  to 
.  keep  the  ship  seaworthy  throughout  the  voyage,  or  during  the  period 
of  the  risk :  and,  if  she  is  lost  by  supervening  unseaworthiness  arismg 
from  the  negligence  of  the  captain,  the  underwriters  are  liable,  as  if  the 
ship  were  burnt  from  his  negligence.     But  it  is  a  maxim  of  our  insur- 
ance law,  and  of  the  insurance  law  of  all  commercial  nations,  that  the 
assured  cannot  seek  indemnity  for  a  loss  produced  by  their  own  wrong- 
*1  Q9T  ^^^  ^^^*     ""^^^  plaintiffs*  counsel  *said  truly  that  the  perils  of  the 
-^  sea  must  still  be  considered  the  proximate  cause  of  the  loss ;  but 
so  it  would  have  been  if  the  ship  had  been  scuttled  or  sunk  by  being 
wilfully  run  upon  a  rock.     According  to  the  statement  in  this  plea,  the 
plaintiffs  efficiently  caused  the  loss  by  their  wrongful  act :  and,  if  so,  I 
think  there  was  no  necessity  expressly  to  characterize  that  act  as  being 
either  felonious  ot  fraudulent.     Upon  the  third  plea,  therefore,  I  think 
there  ought  to  be  judgment  for  the  defendant. 

The  pleas  to  the  second  count  being  exactly  the  same  as  those  to  the 
first  count,  it  follows  that  there  ought  to  be  judgment  for  the  plainti& 
on  the  foui'th  and  fifth  pleas,  and  on  the  sixth  for  the  defendant. 

Judgment  for  plaintiffs  on  first,  second,  fourth,  and  fifth 
pleas :  for  defendant  on  third  and  sixth  plea8.(a) 

(a)  See  the  next  case. 

Jones  V,  The  Insurance  Company,  2  founded,  I  consider  it  conclusive  on  the 

Wallace,  Jr.  278.     Grier,  J.,  speaking  general  question,  and  shall  therefore 

of  the  decision  of  Small  v.  Gibson :  content  myself  by  referring  to  that  case 

'<  This  decision  of  a  doubtful  point  is  when  the  arguments  on  both  sides  of 

of  the  highest  authority,  and  as  I  fully  the  question  have  been  exhausted  by 

assent  to  the  reasons  on  which  it  is  the  counsel  and  court.     It  is  true  this 
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case  does  not  decide,  tliat  there  is  no  policy  a  warranty  of  seaworthiness  at 

inmDty  of  seaworthiness  at  all  in  a  the  commencement  of  the  risk,  so  far 

time  policy,  or  that  there  is  not  a  war-  as  lay  in  the  power  of  the  assured  to 

nuitj  that  the  ship  is  or  shall  he  sea-  effect  it,  so  that  if  the  ship  had  met 

worthy  for  that  voyage,  if  the  ship  he  with   damage  hefore  and  oould  have 

then  about  to  sail  on  a  voyage,  or  if  she  been  repaired  by  the  exercise  of  rea- 

be  at  sea  that  she  was  not  seaworthy  sonable  care  and  paios,  and  was  not, 

wheD  the  voyage  commenced.     It  may  the  policy  would  not  attach."   See  Am. 

be  true,  also^  that  there  is  in  a  time  Ins.  Co.  v.  Ogden,  20  Wendell^  287. 
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Where  a  renel  is  tent  to  sea  in  a  state  pot  fit  for  the  particnlir  royage,  and,  withont  encounter- 
ing so  J  more  than  ordinary  risk,  is  obliged,  owing  to  the  defective  state  in  which  she  sailed, 
to  pst  into  a  port  for  repair,  the  shipowner,  though  the  defects  were  not  known  to  him  and  he 
kss  acted  without  fraud,  oannot  reeover  against  the  insurer  the  expenses  of  suoh  repairs  as 
vera  rendered  neeessary  in  consequeoce  of  the  nnseaworthy  state  of  the  vessel,  though  there 
be  no  warranty  of  seaworthiness. 

Per  Iionl  Ciqipbell,  C.  J.,  Coleridge  and  Wightman,  Js.,  dissentiente,  Erie,  J.  There  is  in  gene- 
nl  no  implied  warranty  of  seaworthiness  in  a  time  policy.  Nor  is  such  implication  raised  by 
the  facts  that  the  policy  was  effected  in  Lirerpool,  and  that  the  ship  was  in  that  port  when  the 
liik  was  to  commence,  and  remained  there  till  she  sailed  on  the  voyage  in  which  she  was  lost, 
sad  that  there  were  means  of  making  her  seaworthy  at  Liverpool ;  it  not  appearing  that  the 
ianriog  owner  knew  of  the  unseaworthiness,  or  resided  in  Liverpool  or  (except  from  the 
words  West  Hartlepool  being  added  to  his  name  at  the  commencement  of  the  policy)  in  the 
United  Kiogdom. 

The  declaration  alleged  that  plaintiff,  to  wit,  on  12th  April,  1854, 
"according  to  the  nsage  and  custom  *of  merchants,  caused  to  be  r4,-|Qq 
made  a  policy  of  insurance,  which  said  policy  was  and  is  to  the  '■ 
tenor  and  effect  following,  that  is  to  say :  In  the  name  of  God,  Amen. 
Robert  Fawcus,  West  Hartlepool,  as  well  in  his  own  name,"  &c.,  "  doth 
make  assurance,  and  cause  himself  and  them,  and  every  of  them,  to  be 
insured,  lost  or  not  lost,  at  and  from  15th  day  of  April,  1854,  to  the 
15th  day  of  April,  1855,  both  days  included,  in  port,  at  sea,  at  all 
times,  in  all  places,  and  upon  all  lawful  services  whatsoever,  and  where- 
soever, with  the  following  printed  restrictions  :(a)  Upon  any  kind  of 
goods  and  merchandises,  and  also  upon  the  body,"  &c.,  "  of  and  in  the 
good  ship  or  vessel  called  The  Lumley,"  &c.,  "  beginning  the  adventure 
upon  the  said  goods  and  merchandises  from  the  loading  thereof  aboard 
the  said  ship,  upon  the  said  ship,  &c. :  and  so  shall  continue  and  endure 
duriug  her  abode  there,  upon  the  said  ship,  &c. ;  and  further  until  the 
said  ship,  with  all  her  ordnance,"  &c.,  «  and  goods  and  merchandises 
whatsoever,  shall  be  arrived  at  as  above  :  upon  the  said  ship,  &c.,  until 
»ke  bath  moored  at  anchor  twenty-four  hours  in  good  safety ;  and  upon 
the  goods  and  merchandises,  until  the  same  be  there  discharged  and 
£afely  landed.     And  it  shall  be  lawful  for  the  said  ship,  &c.,  in  this 

(«)  Sic    It  does  not  appear  on  the  argument  that  there  were  any  unusual  restrictions  in  the 
f^^t  the  tenor  of  which  was  set  forth  in  the  declaration  as  above. 
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voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  porta  w 
places  whatsoever,  without  prejudice  to  this  insurance,*'  &c.    On  goods 
valued  at  lOOOZ. ;   ship  at  2000i. ;   warranted  free  from  capture,  Ac. 
The  adventures  and  perils  to  he  of  the  seas,  Ac.,  « and  of  all  other 
♦1941  P®^^^®>  losses,  and  misfortunes,  that  have  or  *shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods,  and  merchandises, 
and  ship,  &c.,  or  any  part  thereof."     Each  assurer  bound  himself  to 
the  assured,  &c.     Corn,  &c.,  warranted  free  from  average,  &c.  (in  the 
usual  terms) ;  and  all  other  goods,  also  the  ship  and  freight,  warranted 
free  from  average  under  il.  per  cent.,  unless  general  or  the  ship  be 
stranded.    Allegations  that  the  Robert  Fawcus  in  the  policy  mentioned 
is  the  plaintiff;   and  that,  in  consideration  of  101.  paid  by  plaintiff  to 
defendant  as  premium  for  the  insurance  of  100?.,  and  promise  by  plam- 
tiff  to  defendant  to  perform  all  things,  &c.,  defendant  became  insurer 
to  plaintiff,  and  subscribed  the  policy  as  insurer  of  lOOZ.     Allegation 
of  plaintiff's  interest.     «  That,  after  the  said  16th  day  of  April  in  the 
year  of  our  Lord  1854,  the  said  ship,  whilst  on  the  high  seas,  having 
on  board  the  same  a  cargo  of  goods  to  be  carried  and  conveyed  thereby 
on  a  voyage  to  parts  beyond  the  seas  at  and  for  freight  to  the  plaintiff 
m  that  behalf,  by  the  force  and  violence  of  the  winds  and  waves,  and 
by  storms  and  tempests,  and  by  other  the  perils  and  dangers  of  the 
seas,  became  and  was  leaky  and  strained,  damaged  and  injured,  so  that 
thereby  the  same  was,  with  the  said  cargo,  in  danger  of  perishing  and 
being  lost  and  destroyed  in  the  sea,  and  disabled  from  completing  the 
said  voyage  without  being  repaired  a£i  to  the  damage  so  by  her  sustained 
as  aforesaid.     And,  in  consequence  thereof,  and  for  the  purpose  of 
such  repairs  and  the  general  safeguard,  safety,  and  preservation  of  the 
said  ship  and  cargo,  it  became  and  was  expedient  and  necessary  that 
the  said  ship  should  sail  for  and  proceed  to  some  port :   and,  accord- 
^^g^y>  *lie  said  ship  did  sail  for  and  proceed  to  a  port  beyond  the  seas 
♦1951  ^^^  afterwards  arrived  there ;  and  *a  great  part  of  the  said  cargo 
was  obliged  to  be,  and  was,  unloaded  from  the  said  ship,  and 
stored  and  warehoused  at  the  said  port  for  the  purpose  of  the  said 
repairs ;  and  the  said  repairs  were  done,  and  a  part  of  the  said  cargo 
was  loaded  again  on  board  the  said  ship,  for  the  purpose  of  being  car- 
ried and  conveyed  on  the  said  voyage.     And,  on  that  occasion,  and  by 
reason  of  the  premises,  the  plaintiff  did  labour  for  and  about  the  preser- 
vation of  the  said  ship ;  and,  in  so  doing,  and  in  and  about  the  making 
of  the  said  repairs  and  other  the  premises  aforesaid,  the  plaintiff  did 
necessarily  incur,  lay  out,  and  expend  a  large  sum  of  money,  to  wit, 
^^.^'' !     "  J^^^j  *f^®r  the  said  loss,  and  during  the  continuance  of  the 
said  risks  insured  against,  and  while  the  plaintiff  so  continued  and  was 
interested  as  aforesaid  in  the  said  ship,  the  said  ship,  by  the  perils  and 
dangers  of  the  seas,  was  forced  and  cast  upon  a  rock,  and  was  broken, 
shattered,  bulged,  and  wrecked,  and  became  and  was  lost  to  the  plain 
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tic  Bj  means  of  which  said  several  losses  the  plaintiff  sustained  a 
loss  on  the  said  ship  yalned  as  aforesaid,  to  a  larger  amount  than  3/. 
per  cent,  on  all  the  money  insured  thereon,  to  wit,  to  the  amount  of 
98{.  Of.  Td.y  for  each  and  every  1002/'  That  defendant  became  liable 
to  pay  the  98L  0«.  7d.,  &c.,  insured  thereon.     Breach:  Non-payment. 

Plea  4.  (« To  the  said  first  loss :"  «<  that  the  said  vessel  sailed  on  the 
said  voyage  in  the  declaration  mentioned  in  an  unseaworthy  and  un* 
eound  state  and  condition  for  the  said  voyage,  and  continued  in  the  said 
state  and  condition  during  all  the  time  in  this  plea  mentioned :  and 
that,  neither  at  the  time  when  she  so  sailed,  nor  at  any  time  before  the 
first  loss  in  the  declaration  mentioned,  was  the  said  vessel  staunch  and 
strong,  or  ^reasonably  fit  to  withstand  and  safely  encounter  or  r^-iqg 
bear  the  ordinary  force  and  violence  of  the  winds  and  waves  on  ^ 
that  voyage ;  and  that  she  did  not,  from  the  time  of  her  so  sailing  on 
the  said  voyage  up  to  the  time  when  she  so  put  into  the  said  port,  meet 
with  or  encounter  any  storm  or  tempest,  or  any  more  severe  weather, 
or  any  greater  force  or  violence  of  the  winds  or  waves,  than  is  usual  or 
ordinary  on  the  said  voyage,  or  than  a  vessel,  reasonably  sound,  strong, 
and  fit  for  that  voyage,  could  and  would  have  encountered  and  borne 
without  damage  or  injury :  and  that  the  said  leakiness  and  damage  and 
injury,  by  reason  of  which  the  said  vessel  put  into  the  said  port  for 
repairs,  and  the  necessity  for  the  said  repairs  being  done,  were  caused 
hy  and  arose  from  the  said  bad  and  defective  condition  of  the  said  vessel, 
Md  the  exposure  of  the  said  vessel  in  the  said  condition  to  the  usual 
and  ordinary  force  and  violence  of  the  winds  and  waves  on  that  voyage. 

Plea  7.  To  the  whole  declaration :  That  the  said  policy  was  effected 
and  made  in  Liverpool ;  and  that  the  said  vessel,  at  the  time  when  the 
sud  risk  undertaken  by  the  said  policy  commenced,  that  is  to  say  on 
the  said  15th  day  of  April,  in  the  year  of  our  Lord  1854,  was  in  the 
port  of  Liverpool,  and  remained  in  the  said  port  until  she  sailed  on  the 
voyage  hereinafter  in  this  plea  mentioned :  and  that  at  the  said  port 
there  are  and  were,  during  all  the  time  aforesaid,  ample  and  sufficient 
means  of  repairing  vessels ;  and  the  said  vessel  might  have  been  there 
fnlly  repaired  and  made  seaworthy.  That  the  said  vessel  sailed  from 
the  said  port  of  Liverpool  within  a  few  days  after  the  said  15th  day  of 
April,  that  is  to  say  on  the  22d  day  of  April,  on  a  voyage  from  Liver- 
pool to  Richibucto  in  British  America,  which  is  the  *Baid  voyage  p*-!  q»t 
in  the  declaration  mentioned,  and  upon  which  said  voyage  the  ^ 
said  several  losses  in  the  declaration  mentioned  accrued :  and  that  the 
said  vessel  was  not,  at  the  time  when  she  so  sailed  on  the  said  voyage 
from  Liverpool  aforesaid,  seaworthy  for  the  said  voyage. 

Demurrer  to  fourth  and  seventh  pleas.     Joinder. 

Issues  in  fact  were  also  joined  on  all  the  pleas. 

The  case  was  referred  to  an  arbitrator,  who  found  for  the  plaintiff  on 
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all  the  pleas  but  the  fourth  and  seventh.     As  to  these  pleas,  the  arbi- 
trator found  as  follows : 

«<  I  find,  as  matter  of  fact,  that  the  pleas  were  proved  as  alleged.  Bat 
I  also  find,  as  matter  of  fact,  that  the  assured  did  not  know,  either  at 
the  time  of  the  making  of  the  policy  or  at  the  commencement  of  the 
risk,  that  the  ship  was  unseaworthy;  and  that  there  was  no  fraud  or 
concealment  on  the  part  of  the  assured. 

<<  I  think  fit,  under  the  circumstances,  to  state  this  my  award  in  the 
form  of  a  special  case,  for  the  opinion  of  the  Court  as  to  the  right  o{ 
the  plaintiff  to  recover,  with  reference  as  well  to  the  special  matter  I 
have  found  as  to  the  question  of  the  goodness  of  the  pleas. 

<<  In  case  the  Court  shall  be  of  opinion  that,  under  the  circumstances, 
the  plaintiff  is  entitled  to  recover,  I  award  and  find  that  he  is  entitled 
to  recover  the  sum  of  97 L  14«.  lOd. :  which  sum  in  that  case  I  ord(^ 
that  the  defendant  do  pay  to  the  plaintiff  on  demand.  But,  if  the 
Court  shall  be  of  opinion  that,  under  the  circumstances,  the  plaintiff  is 
not  entitled  to  recover,  I  award  accordingly.*' 

The  special  case  and  demurrers  were  argued  in  last  Term  (January 
22d),  by  Hugh  Hill  for  the  plaintiff,  and  Wilde  for  the  defendant.    The 
*1Q»1  j^^g™^^^^  delivered  in  '''this  and  the  preceding  (a)  cases  render 
-*  a  statement  of  the  arguments  unnecessary.    Besides  the  authori- 
ties mentioned  in  the  judgment  in  this  case,  the  following  were  cited. 

As  to  plea  4.  Arnould's  Treatise  on  the  Law  of  Marine  Insurance, 
vol.  1,  p.  652-657;  Sadler  v.  Dixon,  8  M.  &  W.  896;t(ft)  Bermonf. 
Woodbridge,  2  Doug.  781 ;  Holdsworth  v.  Wise,  7  B.  &  C.  794  (E.  C. 
L.  R.  vol.  14) ;  Parfitt  v.  Thompson,  13  M.  k  W.  392 ;  f  Redman  r. 
Wilson,  14  M.  &  W.  476  ;f  Em^rigon,  ch.  xii.,  sect.  9  (vol.  1,  p.  388, 
^d.  Boulay.Paty,  1827). 

As  to  plea  7.  Michael  v.  Tredwin,  17  Com.  B.  651  (E.  C.  L.  R.  vol 
84) ;  Arnould,  vol.  1,  p.  652 ;  HoUingworth  v.  Brodrick,  7  A.  &  E.  40 
(E.  C.  L.  R.  vol.  84) ;  Sadler  v.  Dixon ;  Hutton  v.  Warren,  1  M.  t  W. 
466  ;t  Cuthbert  v.  Cumming,  11  Exch.  405  ;t(^)  Brandao  v.  Bamett, 
12  CI.  &  F.  787 ;  S.  C,  3  Com.  B.  519  ;(d)  Park's  System  of  the  Law 
of  Marine  Insurances,  eh.  xi. ;  Christie  v.  Secretan,  8  T.  R.  192, 198; 
Annen  v.  Woodman,  3  Taunt.  299 ;  Haywood  t;.  Rodgers,  4  East,  591 ; 
Howard  v.  Shepherd,  9  Com.  B.  297  (E.  C.  L.  R.  vol.  67) ;  stat.  18  JK 
19  Vict.  c.  111.  Cur.  adv.  vuU. 

There  being  a  difference  of  opinion  on  the  Bench,  the  following  judg- 
ments were  now  delivered  seriatim. 

(a)  Thompson  «.  Hopper,  ante,  p,  172. 

(6)  In  Exch.  Cb.,  affirming  the  judgment  of  Excb.  in  Dizon  r.  Sadler,  5  M.  A  W.  405.t 
(e)  In  Exch.  Ch.,  affirming  the  judgment  of  Exch.  in  Cuthbert  v.  Gumming,  10  Exch.'SOS.f 
(d)  In  DoDL  Proo.,  reversing  the  judgment  of  Exch.  Ch.  in  Bamett  «.  Brandao,  6  M.  A  (3. 

6S0  (E.  C.  L.  R.  ToL  46),  which  rerersed  the  judgment  of  C.  P.  in  Brandao  v.  Bametty  I  U.  A  *>. 

908  (B.  C.  L.  R.  ToL  39). 
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*Lord  Campbbll  G.  J.'s  judgment  was  read  by  Erie,  J.,  who  r^-inq 
stated  that  Coleridge  and  Wightman,  Js.,  concurred  in  it.  ^ 

The  important  question  in  this  case  is,  Whether,  under  the  circum- 
Bt&DceB  stated  in  the  seventh  plea,  there  was  an  implied  warranty  or 
condition  that,  at  the  time  when  the  ship  sailed  from  Liverpool,  she 
should  be  seaworthy  for  the  voyage  on  which  she  sailed.  These  circum- 
stances  are  that  the  policy  was  effected  in  Liverpool ;  that,  on  the  15th 
of  April,  1854,  when  the  risk  was  to  commence,  the  ship  was  in  the 
port  of  Liyerpool ;  that  she  remained  there  till  she  sailed  on  the  voyage 
on  which  she  was  lost ;  and  that  there  were  su£Scient  means,  while  she 
lay  in  the  port  of  Liverpool,  of  repairing  her  and  rendering  her  sea- 
worthy for  the  voyage.  It  is  not  alleged  by  the  defendant  that  the 
plaintiff  knew  that  the  ship  was  unseaworthy,  or  even  that  he  resided 
in  Liverpool,  or  in  any  part  of  the  United  Kingdom.  The  plaintiff, 
when  the  policy  was  effected,  may  have  been  a  merchant  residing  in 
Australia ;  and  he  may  have  sent  the  ship  on  a  voyage  from  thence  to 
England,  and  back  again,  having  insured  her  by  a  prior  time  policy  till 
the  15th  of  April,  1854.  The  arbitrator  finds,  <<  as  matter  of  fact,  that 
the  assured  did  not  know,  either  at  the  time  of  the  making  of  the  policy 
or  at  the  time  of  the  commencement  of  the  risk,  that  the  ship  was 
uoseaworthy ;  and,"  further,  <<  that  th^re  was  no  fraud  or  concealment 
on  the  part  of  the  assured." 

We  are  not  absolutely  barred  from  holding  in  this  case  that  there 
was  an  implied  warranty  of  seaworthiness.  The  judgment  of  the  House 
of  Lords  in  Gibson  *v.  Small,  4  H.  L.  Ca.  863,(a)  was  merely  i-jicoaa 
that,  upon  a  time  policy  where  no  special  circumstances  are  shown  ^ 
tebncting  the  possibility  that  on  the  day  when  the  risk  was  to  commence 
the  ship  might  be  on  the  high  seas  in  the  middle  of  a  voyage,  there  is 
no  implied  warranty  that  she  should  be  seaworthy  on  that  day. 

But,  for  the  reasons  which  I  gave  in  the  House  of  Lords  in  the  case 
of  Gibson  v.  Small,  and  which  I  have  given  in  this  Court  in  the  case  of 
Thompson  v.  Hopper,  ante,  p.  172, 1  think  that  there  is  no  implied  war- 
ranty of  seaworthiness  in  any  time  policy.  I  further  think  that  to  imply 
the  warranty  of  seaworthiness  upon  a  time  policy,  contended  for  in  this 
case,  is  hardly  consistent  with  the  principle  on  which  the  decision  of  the 
House  of  Lords  in  Gibson  v.  Small  proceeded.  The  defendant  here 
contends,  and  must  contend,  that,  on  a  time  policy  in  this  general  form, 
if  on  the  day  on  which  the  risk  is  to  commence  the  ship  be  in  a  port  in 
any  region  of  the  globe  in  which  there  are  the  means  of  repairing  her 
and  rendering  her  seaworthy,  there  is  an  implied  warranty  or  condition 
that  she  shall  be  repaired  and  rendered  seaworthy  before  she  sails  from 
this  port,  although  the  assured  may  not  know  that  she  stands  in  need 
Df  repair,  and  although  he  may  have  no  funds  nor  means  of  raising 

(a)  la  Dom.  Proe.,  afSnning  the  jadgment  of  Bzch.  Ch.  in  Small  v.  GibfOD,  16  Q.  6.  141  (K 
C  L.  &.  ToL  71),  which  rerened  the  judgment  of  Q.  B.  in  SnuOl  v.  Gibson,  16  Q.  B.  128. 
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funds  there  to  repair  her.  With  respect  to  whaling  voyages  in  the 
South  Seas,  and  other  voyages  in  which  time  policies  are  most  usual  and 
^QM-i  ^0^^  required,  such  a  doctrine,  I  *apprehend,  would  be  exceed- 
-'  ingly  inconvenient,  and  would  prevent  shipowners  from  hafing 
that  indemnity  and  security  which  time  policies  have  hitherto  afforded 
them.  The  House  of  Lords  were  influenced  by  the  inconvenience  which 
would  arise  from  holding  that  there  is  an  implied  warranty  of  sea- 
worthiness where  the  risk  begins  while  the  ship  is  on  the  high  seas: 
and  a  similar  inconvenience  would  arise  from  the  implied  warranty  of 
seaworthiness,  the  risk  beginning  when  the  ship,  in  the  middle  of  a  long 
adventure,  is  in  a  distant  port. 

Mr.  Wilde,  in  his  able  argument,  disclaimed  what  some  have  con- 
tended for,  that  under  a  time  policy  there  is  an  implied  warranty  that 
the  ship  shall  be  seaworthy  when  she  sails  from  any  port,  where  she 
may  be  repaired,  during  the  whole  period  of  the  risk  ;  and  he  said  ^<he 
asked  only  a  warranty  for  the  first  voyage."     But,  if  the  ship  be  in  a 
distant  foreign  port  when  the  risk  begins,  I  can  see  no  difference  be- 
tween the  first  voyage  and  any  subsequent  voyage ;  and,  at  all  events, 
without  showing  that  the  assured  is  resident  in  the  place  where  the 
port  is,  and  that  he  has  notice  of  the  condition  of  the  ship,  it  will  be 
difficult  to  draw  a  distinction  between  the  case  where  the  ship  at  the 
commencement  of  the  risk  is  in  the  port  of  London  or  in  the  port  of 
Melbourne.     The  House  of  Lords  having  determined  that  there  would 
be  no  implied  warranty  if  the  risk  were  to  commence  when  the  ship  is 
a  day's  sail  from  the  port  of  Melbourne,  it  seems  strange  that  there 
should  be  an  implied  warranty  of  seaworthiness  on  the  same  policy,  if, 
from  a  favourable  wind,  the  ship  should  have  reached  the  port  of  Mel- 
bourne one  day  sooner.     I  must,  again,  advert  to  the  evils  which  would 
necessarily  arise  from  nice  distinctions  as  to  the  cases  in  which  the  war- 
ranty on  a  time  policy  *is  or  is  not  to  be  implied.     If  the  rule 
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first  laid  down  by  this  Court  in  Small  v.  Gibson,  16  Q.  B.  128 


(E.  C.  L.  R.  vol.  71),  had  been  confirmed,  courts  of  justice  would  have 
had  no  difficulty  in  acting  upon  it :  but,  when  it  has  once  been  broken 
in  upon,  neither  Mr.  Wilde  nor  any  one  else  who  proposes  a  modifica- 
tion of  it,  has  laid  down  any  qualified  rule  for  our  guidance ;  and  I  see 
no  safe  course  except  to  adhere  to  the  doctrine  that  in  all  voyage  poli- 
cies and  in  no  time  policies  there  is  an  implied  warranty  of  seaworthi- 
ness. I  will  only  further  observe  on  this  part  of  the  case  that  I  do  not 
think  that  Mr.  WUde,  with  all  his  learning  and  ingenuity,  was  able  to 
bring  forward  any  authority  or  argument  bearing  on  the  question  which 
had  not  been  considered  in  the  House  of  Lords.  In  his  quotations 
from  Dow's  Reports  (a)  Lord  Eldon  was  evidently  speaking  of  wfyage 
policies;  and  the  difference  between  them  and  time  policies  was  never 
presented  to  the  mind  of  that  great  judge.    Where  there  is  a  warranty 

(«)  DottgUa  V.  fieoogaU,  4  DoW|  S69,  276.    Wilkie  v.  Qtddta,  3  DoW|  57,  was  also  refcired  to^ 
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of  seaworthiness,  the  assured  need  not  make  any  disclosure  as  to  the 
condition  of  the  ship :  hut  there  is  no  difficulty  in  saying  that,  where 
there  is  no  such  warranty,  according  to  the  uberrima  fides  which  ought 
to  prevail  in  the  contract  of  insurance,  concealment  by  the  assured  of 
anything  exclusively  in  his  knowledge,  which  would  affect  the  premium, 
vitiates  the  insurance :  and  there  can  be  no  doubt  that,  if  the  owner  of 
ft  ship  engaged  in  a  distant  voyage  had  received  a  letter  from  the  cap- 
tain stating  that  she  had  been  seriously  damaged  by  a  storm,  when 
effecting  a  time  policy  upon  her  he  would  be  bound  to  communicate  this 
letter  to  the  ♦underwriters  so  that  they  might  have  an  opportu-  r^^Ao 
nitj  of  calculating  and  demanding  an  adequate  premium.  As  ^ 
to  the  alleged  absurdity  of  holding  that  there  is  no  implied  warranty  of 
seaworthiness  in  this  time  policy,  the  ship  insured  for  time  sailing  from 
Liverpool  to  Ceylon,  while  there  would  have  been  such  a  warranty  had 
the  ship  been  insured  at  and  from  London  to  Ceylon,  I  can  only  say 
that  I  see  no  absurdity ;  for  the  two  contracts  are  different ;  and  there 
maj  well  be  an  incident  belonging  to  the  one  which  does  not  belong  to 
the  other.  Then,  with  respect  to  what  Mr.  WUde  urged  about  a  ship 
insured  by  a  time  policy  having  received  her  death  wound  the  day 
before  the  policy  was  to  attach,  but  keeping  afloat  till  the  meridian  of 
that  day,  and  then  sinking  in  a  calm  sea,  I  answer  that  the  new  policy 
never  would  attach  ;  for,  according  to  the  supposition,  before  the  time 
when  this  policy  was  to  attach  she  had  ceased  to  be  a  navigable  ship 
and  had  become,  in  the  language  of  Lord  Tenterden,(a)  <<  a  mere  con- 
geries of  planks." 

Upon  the  whole,  it  seems  to  me  that  in  this  case  the  underwriters 
cannot  set  up  any  implied  warranty  of  seaworthiness,  and  that  they  are 
liable  for  the  final  loss  of  the  ship,  which  is  allowed  to  have  arisen  by 
the  perils  of  the  sea  insured  against. 

Bat  a  different  question  arises  respecting  their  liability  for  the  ex- 
pense occasioned  by  reason, of  her  putting  into  a  port  to  be  repaired, 
the  loss  to  which  the  fourth  plea  is  pleaded.  The  arbitrator  has  found 
that  the  facts  alleged  in  that  plea  are  true,  although  without  the  know- 
ledge of  the  assured.  What  are  these  facts  ?  *That,  when  the  t-h^qqa 
ship  sailed  from  Liverpool,  she  was  in  an  unseaworthy  and  un-  ^ 
soukd  state  and  condition,  and  so  continued  till  after  this  loss  accrued ; 
that  she  was  not  reasonably  fit  to  encounter  and  bear  the  ordinary  force 
of  the  winds  and  waves ;  that,  during  this  time,  she  did  not  encounter 
any  more  severe  weather  than  is  usual  and  ordinary  on  such  a  voyage 
or  than  a  ship  reasonably  fit  for  the  voyage  could  have  encountered 
without  damage  or  injury :  and  that  the  necessity  for  her  going  into 
port  to  be  repaired  arose  from  the  defective  state  of  the  ship  when  she 
aafled. 
Although  she  was  not  seaworthy  when  she  sailed,  it  must  be  taken^ 

(a)  In  Cambridge  v.  Anderton,  3  B.  A  G.  091  (E.  C.  L.  R.  toI.  9). 
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according  to  my  view  of  the  case,  that  the  policy  attached ;  bat,  \mle88 
this  loss  arose  from  perils  insured  against,  it  cannot  be  cast  upoB 
the  underwriters.  Now  the  arbitrator  appears  to  find  most  explicidj 
that  it  did  not  arise  from  any  peril  insured  against,  but  from  the  rice 
of  the  subject  of  insurance.  The  only  answer  attempted  to  this  objec- 
tion, by  Mr.  Hill,  was  that,  for  anything  alleged  by  the  fourth  piea, 
this  was  not  the  first  voyage  of  the  ship  or  the  beginning  of  an  adven- 
ture,  so  that  the  unseaworthiness  might  have  arisen  from  some  peril  in 
an  antecedent  voyage  before  she  came  to  Liverpool,  part  of  an  adventure 
of  which  the  voyage  stated  in  the  declaration  and  plea  was  a  continiifr' 
tion.  But,  if  the  fourth  plea  could  bear  such  a  construction,  I  do  not 
think  that  in  deciding  this  special  case  we  are  to  be  governed  by  any 
such  technicality.  The  arbitrator  says :  <«  I  think  fit,  under  the  cir- 
cumstances, to  state  this  my  award  in  the  form  of  a  special  case,  for  the 
opinion  of  the  Court  as  to  the  right  of  the  plaintiff  to  recover,  iritk 
reference  as  well  to  the  special  matter  I  have  found  as  to  the  question 
*90f^l  of  the  goodness  of  *the  pleas.*'  Now  it  is  quite  clear,  from  the 
^  finding  of  the  arbitrator,  that  the  adventure  did  begin  at  Liver- 
pool :  that  this  was  the  first  voyage  ;  and  that  the  unseaworthiness  arose 
from  the  vice  of  the  thing  insured,  and  not  from  the  perib  of  the  set 
in  any  antecedent  part  of  the  adventure. 

I  am,  therefore,  of  opinion  that  from  the  total  sum  awarded  a  deduc- 
tion must  be  made  for  the  expense  occasioned  by  the  ship  going  into 
port  to  be  repaired,  and  for  her  repairs  there ;  but  that,  subject  to  this 
deduction,  there  ought  to  be  judgment  for  the  plaintiff. 

Erle,  J.,  then  delivered  his  own  judgment. 

In  this  case,^as  to  the  fourth  plea,  I  concur  with  the  rest  of  the  Conrt 
in  thinking  it  good,  and  assent  to  the  reasons  assigned  by  my  Lord  for 
so  thinking,  if  no  warranty  of  seaworthiness  is  implied  by  law  in  re- 
spect of  the  policy  in  the  declaration  mentioned. 

And,  as  to  the  seventh  plea,  I  think  it  good  on  the  ground  that  a 
warranty  of  seaworthiness  is  implied  by  law  in  respect  of  this  policy 
under  the  circumstances  stated  in  the  plea.  And,  as  I  have  stated  my 
reasons  for  that  opinion  in  the  case  of  Thompson  v.  Hopper,  ant^,  p. 
172,  I  beg  to  refer  to  that  case  instead  of  repeating  them  here. 

Judgment  for  the  defendant  on  the  fourth  plea;  for  the  plain« 
tiff  on  the  seventh  plea. 

When  a  vessel,  immediately  after  CompaDy,  2  Johnson,  124,  1.30;  P^ 

leaving  port,  without  having  encounter-  trick  t;.  Hallett,  3  Johnson's  Cases,  76; 

ed  any  storm  springs  a  leak,  she  is  Coit  v.  Delaware  Insurance  Company, 

presumed   to  have  been  unseaworthy  2  Wash.  C.  C.  Rep.    375;    PresooU 

when  she  started :  Wallace  v.  De  Pace,  v.  The  Union  Insurance  Company,  1 

1  BreTard;  252 ;  Talcot  v.  Insurance  Whart.  399. 
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♦MEMORANDA.  [*206 

In  this  Vacation, 

Charles  Jaspar  Selwyn,  of  Lincoln's  Inn,  Esquire,  and  Hugh  M'Cal- 
mont  Cairns,  of  Lincoln's  Inn,  Esquire,  were  appointed  Her  Majestj*s 
Counsel. 

And  George  Hayes,  of  The  Middle  Temple,  Esquire,  Gillery  Pigott, 
of  The  Middle  Temple,  Esquire,  and  Mordaunt  Lawson  Wells,  of  The 
Middle  Temple,  Esquire,  were  called  to  the  degree  of  the  coif.  They 
ga^e  rings  with  the  motto  Cedant  arma  togce, 
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XIX.  VICTORIA.     1866. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  -were 
Lord  Gampbkll,  G.  J.  j£rlb,  J. 

WlQHTMAN,  J.  CrOMPTON,  J. 


JOHN  RICHARD  POWLES  v.  EDMUND  HIDER.     AprU  17. 

A  cab  plying  in  the  streets  in  London,  in  the  ordinary  tray,  was  hired  by  P.  to  eanry  bis  Inggtge. 
The  Inggage  was  lost  by  the  fault  of  the  driver.  On  the  oab  was  the  name  of  IL  as  proprictflr 
of  it,  which  he  in  fact  was.  Y.,  a  licensed  driver,  was  actually  driving  at  the  time.  P.  fo^ 
H.  on  a  contract  to  carry  his  luggsgo.  Plea :  denying  the  liability.  On  the  trial  it  appearel 
that  Y.  each  day  paid  a  sum  of  money  to  H.  for  the  use  of  a  cab  and  two  horses  for  the  ds^i 
depositing  his  license  with  H.  before  he  took  the  cab  out,  in  compliance  with  the  Metrepolitia 
Hackney  Carriage  Acts ;  and  Y.  made  what  he  could  by  the  use  of  the  cab  and  horses. 

Held  that,  taking  into  consideration  the  provisions  of  those  Acts  (1  A  2  W.  4,  e.  22,  and  9  A  7 
Vict,  c  86),  the  driver  must  be  uken  to  be  the  agent  of  the  proprietor  with  authority  to  otte 
contracts  for  the  employment  of  the  cab  on  his  account;  and,  consequently,  that  the  acdea 
was  rightly  brought  against  the  proprietor. 

Count  :  That  defendant  was  the  proprietor  of  a  hackney  cabriolet, 
under  the  care  and  management  of  his  servant ;  and  plaintiiBT  hired  the 
*20R1  ^^^^^  of  defendant  *to  carry  plaintiff's  sons  and  his  servant  and 
^  his  luggage  at  plaintiff's  expense;  and  defendant  as  such  pro- 
prietor promised  to  carry  them  safely,  and  accepted  them  as  passengers 
and  luggage  to  be  so  carried :  Breach,  that  the  defendant  carele^lj 
lost  the  luggage. 

Pleas.  1.  Non  assumpsit.  2.  That  the  cabriolet  was  not  nnder  the 
care  of  defendant's  servant.     8.  That  plaintiff's  sons  were  not  accepted 
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by  defendant  as  passengers.     4.  That  the  luggage  wag  not  lost  through 
defendant's  negligence. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Guildhall  sittings 
after  Michaelmas  Term,  1855,  it  appeared  that  the  plaintiff's  sons, 
servant  and  luggage  were  taken  as  passengers  and  luggage  in  a  hack- 
Bej  cab  plying  in  the  streets  in  London  in  the  ordinary  way,  and  that 
a  tronk  of  the  plaintiffs  was  lost  from  the  cab  through  the  fault  of  the 
driver,  who  was  a  person  of  the  name  of  Tonng.  The  defendant  was 
the  registered  proprietor  of  the  cab ;  and  his  name,  as  that  of  the  pro- 
prietor, was  on  a  plate  affixed  to  the  cab.  This  was  the  plaintiff's  case. 
The  defendant  gave  evidence  that  he  was  the  registered  proprietor  of 
many  cabs  including  this :  that  Young  was  a  licensed  driver  who  daily 
came  to  the  defendant,  and  hired  from  him  a  cab  and  two  horses,  which 
he  was  permitted  to  work  for  fifteen  hours.  Young  always,  before  he 
took  oQt  the  cab,  paid  a  sum  of  money,  the  amount  of  which  varied 
according  to  the  season  of  the  year.  On  the  day  in  question  it  was 
14t.  6d.  Young,  having  paid  this  sum,  made  what  he  could  of  the  cab 
for  the  fifteen  hours,  receiving  the  fares  for  his  own  benefit,  the  defend- 
ant exercising  no  control  over  him.  Before  Young  was  permitted  to 
take  ont  the  cab  he  deposited  his  license  with  the  defendant. 

*0n  this  evidence  the  Lord  Chief  Justice  directed  a  verdict  r^ieOAQ 
for  the  plaintiff,  with  leave  to  move  to  enter  a.  verdict  for  the  •■ 
defendant. 
Bovill,  in  the  ensuing  Term,  obtained  a  rule  Nisi  accordingly. 
E*  Hill  and  Joseph  Addison  now  showed  cause,  (a) 
The  question  is.  Whether  the  registered  proprietor  of  a  hackney 
carriage  in  London  is  responsible  for  the  licensed  driver  whom  he  per- 
iBtts  to  drive,  under  such  arrangement  as  that  which  existed  between 
the  defendant  and  Young.     The  relation  between  these  parties  cannot 
be  properly  understood  without  reference  to  some  of  the  provisions  of 
the  Metropolitan  Hackney  Carriage  Acts.     Stat.  1  &  2  W.  4,  c.  22,  s. 
8,  prohibits  any  person  from  keeping,  using,  or  letting  to  hire  any 
kwkney  carriage,  within  the  Metropolis,  without  a  license.     Sect.  20 
requires  that,  on  the  hackney  carriage  shall  be  affixed  a  plate  on  ^^  which 
there  shall  be  painted,  in  letters  and  figures  of  black  upon  a  white  ground^ 
the  christian  name  and  surname  of  the  proprietor  or  of  one  of  the  pro- 
prietors of  such  hackney  carriage."    The  object  of  this  enactment 
ftbTiotisly  was  to  inform  the  person  hiring  the  carriage  of  the  name  of 
the  person  licensed  to  let  it  to  hire,  with  whom,  and  not  with  the  actual 
Jriver,  his  contract  for  hiring  it  was  made.    Stat.  6  &  7  Vict.  <;.  86,  by 
Kct  10  prohibits  any  person  from  acting  as  driver  of  a  hackney  car- 
nage without  a  license.     Sect.  21  requires  that  the  proprietor  of  ft 

(«)Mbre  Locd  GamplMll,  C.  J.,  Wightman,  "BtU,  and  CromptoD,  Js.    Wightmao,  J.,  left  tb« 
Bnrl  W«n  the  mkd  of  the  argument 
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♦91  m  ^^cJ^^^y  carriage,  before  he  *permits  a  licensed  driver  to  take  it 
-*  out,  "  shall  require  to  be  delivered  to  him,  and  shall  retain  in  his 
possession,  the  license  of  such  driver  or  conductor  while  such  driver  or 
conductor  shall  remain  in  his  service ;"  and  the  proprietor  is  by  sect 
28  made  liable  to  a  penalty  for  the  misconduct  of  the  driver ;  and  by 
sect.  35  he  is  bound,  when  required,  to  produce  the  driver ;.  and  on 
failure  is  himself  to  pay.    These  provisions  all  show  that  the  proprietor 
is  responsible  for  the  driver.     In  Morley  v.  Dunscombe,  11  Law  Times, 
199,  at  Nisi  Prius,  where  the  facts  were  very  similar  to  the  present,  it 
was  ruled  that  the  proprietor  was  answerable  for  the  driver  as  his  ser- 
vant ;  and  this  Court  refused  a  rule  for  a  nonsuit.     [Crompton,  J.— 
The  proprietor  of  a  carriage  may,  at  common  law,  let  it  to  a  person  not 
his  servant,  for  whom  he  would  not  be  responsible.     Do  you  go  so  far 
as  to  say  that  the  Metropolitan  Hackney  Carriage  Acts  make  the  pro- 
prietor responsible  for  the  driver,  even  if  the  contract  between  them  is 
such  as,  at  common  law,  would  not  create  the  relation  of  master  and 
servant  between  them  ?]     By  the  enactments  no  one  but  the  proprietor 
may  let  the  carriage  to  hire :  that  being  so,  the  driver,  in  making  the 
actual  letting  to  hire,  must  either  be  the  servant  of  the  proprietor,  or 
act  illegally.     At  all  events,  when  the  agreement  between  the  driver 
and  proprietor  is  one  capable  of  the  construction  which  will  make  the 
whole  legal,  it  will  be  so  construed,  and  the  driver  must  be  held  the 
proprietor's  servant.  ! 

Bovill  and  Holland,  in  support  of  the  rule. — If  Young  was  the  ser- 
^^^^,  vant  of  the  defendant  no  doubt  the  defendant  *i8  liable:  but  if 
^  the  relation  of  master  and  servant  did  not  exist  the  defendant  is 
not  liable ;  Quarman  v.  Burnett,  6  M.  &  W.  499,t  Knight  v.  Fox,  5 
£xch.  721  ;t  unless  there  is  an  express  enactment  to  make  him  so.  Not 
the  ownership  of  the  cab,  and  the  fact  that  the  defendant's  name  ap- 
peared upon  it,  may  be  prim&  facie  evidence  that  the  driver  was  the 
defendant's  servant,  just  as  the  captain  of  a  vessel  is  primfi  facie  pre- 
sumed to  be  the  servant  of  the  registered  owner  though  the  contrary 
may  be  shown :  but  nothing  is  left  to  presumption  here ;  for  the  actual 
contract  between  the  defendant  and  Young  is  proved.     Young  may,  it 
appears,  go  where  he  pleases,  and  do  what  he  likes  with  the  cab  daring 
the  fifteen  hours :  the  defendant  has  no  right  to  complain  if  Young  doel 
not  exert  himself  to  obtain  fares ;  indeed  it  is  for  the  proprietor's  inter- 
est that  the  driver  should  allow  the  horse  to  rest.     The  term  is  very 
short ;  but  it  is  a  demise  of  the  cab  for  a  term,  during  which  Young 
was  not  the  servant  of  the  defendant,  subject  to  his  orders,  but  thft 
bailee  of  the  cab,  free  from  his  control.     Then  the  Metropolitan  Hack- 
ney Carriage  Acts  do  not  enact  that  the  proprietor  of  a  cab  shall  noi 
let  the  cab  out  to  hire  to  a  bailee,  or  that  the  driver  must  be  the  ser^ 
vant  of  the  proprietor.     There  are  enactments  making  the  proprietGfl 
to  some  extent  responsible  for  the  driver ;  but  those  enactments  rather 
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show  that  it  was  not  contemplated  that  the  proprietor  must  be  respon- 
sible at  any  rate  as  master  of  the  driver.  If  it  was  the  intention  of 
tke  Legislature  to  prohibit  demises  of  cabs,  there  are  no  words  in  the 
enftctments  to  express  such  an  intention :  and,  as  the  drivers  are  also 
licensed,  *and  registered,  there  seems  no  object  for  such  a  pro-  r^n-iQ 
kibition.  Cur.  adv.  vult.       ^ 

Lord  Campbell,  G.  J.,  on  a  subsequent  day  in  this  term  (April  25), 
delivered  judgment. 

This  is  an  action  of  contract :  and  the  true  question  which  we  have 
to  determine  is,  Whether  there  was  such  a  contract  between  the  plain- 
tiff and  the  defendant  as  the  declaration  alleges.     If  the  defendant  be 
right  in  his  contention,  that  in  point  of  law  the  cab  and  horses  must  be 
considered  as  let  to  hire  to  Young,  the  driver,  for  fifteen  hours,  in  con- 
sideration of  the  sum  of  14«.  6d.,  and  that  Young  must  be  considered 
the  bailee,  and  entitled  to  make  what  use  he  pleased  of  them  during 
that  time.  Young  could  not  render  the  defendant  liable  on  any  contract 
into  which  he  entered  for  the  use  of  the  cab ;  and  the  plaintiff,  being 
without  remedy  against  the  proprietor,  could  only  sue  Young,  the  hirer 
and  bailee.     But,  looking  to  the  position  of  the  proprietor,  and  the 
driver  of  a  cab,  under  the  circumstances  proved,  and  to  the  Acts  of 
Parliament  which  regulate  their  respective  duties,  we  are  of  opinion 
that  the  driver  is  to  be  considered  the  servant  or  agent  of  the  proprie- 
tor, with  authority  to  enter  into  contracts  for  the  employment  of  the 
cab  on  which  the  proprietor  is  liable.     There  can  be  no  doubt  that  this 
would  be  so,  if  the  driver  were  engaged  at  fixed  wages,  accounting  to 
the  proprietor  for  all  the  earnings  of  the  cab.    But  must  not  the  actual 
arrangement  between  them  be  equally  considered  a  mode  by  which  the 
proprietor  receives  what  may  be  estimated  as  the  average  earnings  of 
the  cab,  minus  a  *reasonable  compensation  to  the  driver  for  his  r-^^-  « 
labour  ?    To  stimulate  the  industry  and  zeal  of  the  driver,  he  is  *- 
allowed  to  pocket  all  the  earnings  of  the  cab,  above  a  given  sum  :  but 
it  ia  from  the  earnings  of  the  cab  that  this  sum  is  paid ;  and  it  is  evi- 
dently calculated  on  both  sides  that  the  earnings  of  the  cab  will  exceed 
this  sum,  which  varies  according  to  the  season  of  the  year.     This  is 
i  <inite  different  from  hiring  a  job  carriage  or  a  carriage  and  horses  to  be 
driven  by  the  hirer  or  his  servant,  where  the  hirer  becomes  bailee,  and 
I  CMi  in  no  sense  be  considered  the  servant  of  the  proprietor.    The  Acts 
I  of  Parliament  referred  to  always  regard  the  proprietor  and  driver  of 
the  hackney  cab  as  employer  and  employed,  or  master  and  servant,  and 
dearly  contemplate  that  the  party  who  engages  the  cab  under  the  care 
;  of  the  driver  shall  have  a  remedy  against  the  proprietor.     The  20th 
'Wet  of  Stat.  1  &  2  W.  4,  c.  22,  requires  that  every  hackney  carriage 
;»hall  at  all  times  have  upon  it  a  plate  with  the  Christian  name  and  sur- 
Itome  of  the  proprietor  of  such  hackney  carriage :  and  the  cab  in  ques- 
tion, when  hired  by  the  plaintiff,  had  upon  it  a  plate  with  the  name  and 
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Burname  of  the  defendant  as  the  proprietor.  The  proprietor  who  apfvbes 
for  and  accepts  a  license  to  which  such  a  condition  is  annexed,  and  m- 
ploys  his  cab  under  it,  must  be  considered  to  hold  himself  out  to  the 
world  as  the  proprietor ;  and  he  must  incur  the  liabilities  of  proprietor 
to  all  who  use  the  cab  with  the  authority  of  the  driver  in  the  ordinary 
course  of  dealing.  If  the  proprietor  does  not  drive  it  himself,  he  de- 
clares that  the  driver  is  his  servant.  Again,  the  sects.  23,  24,  27, 28, 
of  Stat.  6  &  7  Vict.  c.  86,  clearly  consider  that  the  driver  is  a  person 
91  dT  *''PP^^^*®<i  ^y  *^®  proprietor  for  whom,  in  the  *exercise  of  his  em- 
^  ployment  as  driver,  the  proprietor  is  answerable.  It  would  be 
most  inconvenient  and  unjust  towards  the  public  if  an  action,  such  as 
the  present,  brought  against  one  who  proclaimed  himself  to  be  the  actual 
proprietor  of  the  cab,  when  it  was  engaged  by  the  plaintiff,  and  actaallj 
was  so,  could  be  defeated  by  evidence  of  a  secret  agreement  between 
the  proprietor  and  the  driver  with  respect  to  the  remuneration  of  the 
driver,  and  the  proportions  in  which  the  earnings  of  the  cab  are  to  be 
divided  between  them. 

On  such  considerations  Morley  v.  Duncombe,  11  Law  Times,  199, 
appears  to  have  been  decided.  This  decision  is  expressly  in  point ;  and 
we  think  that  we  ought  to  abide  by  it. 

We  have  examined  all  the  authorities  cited  on  behalf  of  the  defend- 
ant :  but  we  do  not  find  that  any  of  them  are  conflicting.  Therefore, 
without  thinking  it  necessary  to  comment  upon  them,  we  give  judgment 
for  the  plaintiff.  Rule  discharged. 


^oi  rn  *Th^  MATLOCK  Gas-Light  and  Coke  Company  v.  PETEBS. 
^^^^  April  18. 

By  order  of  Nisi  Prios,  a  cause  and  aU  matters  in  difference  were  referred  to  aa  arbitrator,  v%i 
was  empowered  to  direct  a  verdict  for  plaintiff  or  defendant,  or  a  nonsnit;  the  eosia  of  ikt 
action  to  abide  the  event  of  the  award. 

The  arbitrator  directed  that  a  verdict  shonld  stand  for  plaintiff,  for  substantial  damages  vUe^ 
he  adjudged  to  be  due  from  defendant  to  plaintiff,  and  that  certain  lamps,  in  respect  ef  wkiek 
plaintiff  made  a  claim  for  damages  in  the  declaration,  should  be  delivered  op  to  defendant 

Held,  that  plaintiff  was  entitled  to  the  costs  of  the  action. 

This  cause  came  on  to  be  tried  before  Lord  Campbell,  C.  J.,  at  the 
Middlesex  Sittings  after  last  Trinity  Term :  when,  by  order  of  Court 
and  with  consent  of  parties,  a  verdict  waj3  taken  for  the  plaintiffs  for 
the  claim  in  the  declaration,  and  40«.  costs,  subject  to  the  award,  cer- 
tificate, order,  &c.,  of  an  arbitrator,  who  was  empowered  to  direct  that 
a  verdict  should  be  entered  for  the  plaintiffs  or  defendant,  or  a  nonsuit 
be  entered,  and  to  whom  the  cause  and  all  matters  in  difference  between 
the  parties  were  thereby  referred.  And  it  was  likewise  ordered,  witk 
like  consent,  <(that  the  costs  of  the  cause  shall  abide  the  event  and  de- 
termination of  the  said  award  or  certificate ;  and  the  costs  of  the  refe^ 
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ence  and  award  or  certificate  shall  be  in  the  discretion  of  the  said 
arbitrator." 

The  arbitrator  awarded  that  the  verdict  ordered  to  be  entered  for  the 
plaintifiB  should  stand,  with  812.  14^.  6<2.  damages,  which  sum  he  did 
« adjudge  and  declare  to  be  justly  due  from  the  said  defendant  to  the 
said  plamtiffs ;  and  that  the  street  lamps  mentioned  and  referred  to  in 
the  fourth  breach,  in  respect  to  which  the  plaintiffs  claimed  to  be  entitled 
to  recover  damages  under  the  first  count  of  the  declaration  in  the  said 
cause,  are  to  be  delivered  up  to  the  defendant."  He  further  ordered 
that  each  party  should  pay  his  own  costs  of  the  reference,  and  that  the 
plaintiffs  should  pay  the  costs  of  the  award. 

*The  Master  taxed  the  costs  of  the  action  for  the  plaintiffs  r^oiA 
against  the  defendant.     The  defendant  thereupon  took  out  a  ^ 
Bummons  to  set  aside  the  taxation.     The  summons  was  heard  at  Cham- 
bers, before  Erie,  J.,  who  dismissed  it  with  costs. 

WaUon  now  moved  for  a  rule  to  set  aside  the  taxation  and  rescind 
the  order  of  the  learned  Judge. — There  is,  properly  speaking,  no  event 
or  determination  of  the  award  in  favour  of  either  party ;  for,  though 
the  verdict  is  to  stand  for  the  plaintiffs,  the  lamps  are  to  be  delivered 
up  to  the  defendant.     That  is  only  a  determination  of  the  action  itself 
in  favour  of  the  plaintiffs,  not  of  the  award.     In  Boodle  v,  Davies,  3 
A.&  £.  200  (E*  G.  L.  B.  vol.  30),((i)  a  cause  and  all  matters  in  difference 
were  referred  ;  the  arbitrator  to  have  power  to  state  how  a  certain  pas- 
sage, &c.,  should  be  enjoyed,  and  who  should  have  the  management 
thereof,  and  to  abate  illegal  erections ;  the  costs  of  the  action,  reference, 
and  award  to  <<  abide  the  event  of  the  said  award.''    The  action  was  in 
trespass  ;  and  the  arbitrator  found  that  the  defendant  had  committed 
trespasses  in  respect  of  some  of  the  matters  complained  of  in  the  action ; 
but  he  decided  some  matters  in  favour  of  the  plaintiff  and  some  in  favour 
of  the  defendant.     He  also  awarded  that  the  costs  of  the  action,  refer- 
ence, and  award  should  be  paid  by  the  defendant.    But  the  Court  said; 
"  The  costs  of  the  action  were  to  abide  the  event  of  the  award.    There 
has  been  no  event  of  the  award  for  this  purpose.     The  arbitrator  had 
no  power  to  say  anything  of  costs."    And  there  Patteson,  J.,  said : 
"  The  form  of  the  reference  is  singular.    Where  an  action  is  depending, 
it  is  ^reasonable  to  provide  that  the  costs  shall  abide  the  event ;  p^^. . 
but  where  all  matters  in  difference  are  referred,  it  seems  that  *- 
under  such  an  order  as  to  costs,  each  party  must  pay  his  own,  unless 
everything  is  found  in  favour  of  one."    In  Tates  v.  Elnight,  2  New  Ca. 
277  (E.  C.  L.  R.  vol.  29),  where,  under  a  reference  of  an  action  and 
all  matters  in  difference,  by  which  the  costs  of  the  suit,  and  of  the 
reference  and  award,  were  "to  abide  the  event  of  the  award,"  the 
arbitrator  had  directed  that  the  suit  should  cease,  each  party  giving  a 
general  release,  and  that  the  defendant  should  give  up  certain  articles 

(a)  Sm  Chittenden  v.  Walker,  8  A.  A  E.  691. 
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to  the  plaintiff,  and  the  plaintiff  pay  a  sum  named  to  the  defendant,  the 
Conrt  of  Common  Pleas  held  that  the  event  was  such  that  each  partj 
should  pay  his  own  costs. 

Lord  Campbell,  C.  J. — Those  cases  are  clearly  distinguishahle  from 
the  present.  The  submission  here  empowers  the  arbitrator  to  order  a 
verdict  or  nonsuit ;  and  the  award  expressly  directs  a  verdict  for  the 
plaintiffs ;  and  that,  as  to  the  action,  is  the  event  of  the  award. 

WiGHTMAN,  Erle,  and  Crompton,  Js.,  concurred. 

Rule  refu8ed.(a) 

(a)  See  Gribble  «.  Buchanan,  18  Com.  B.  691  (E.  C.  L.  R.  toL  86). 


^2ign  *EDWARD  HARRUP,  Appellant,  v.  HENRY  BAYLEY  and 
^  Others,  Respondents.    April  19. 

A  town  improyement  Act  gave  a  right  of  appeal  against  any  order  of  the  Commissionen  lo  aay 
person  aggrieved  hy  it.  At  a  meeting  of  rate-payers  it  was  resolved  that  the  CommisaicAefS 
be  empowered  out  of  the  town  funds  (raised  under  the  Act)  to  prosecute  an  application  to 
Parliament  for  a  local  act  The  application  failed.  The  Commissioners  made  an  order  for 
the  payment  of  the  expenses  out  of  the  town  funds.  The  mover  of  the  resolution  empowcrisf 
the  Commissioners  to  promote  the  bill  appealed  as  a  rate-payer  against  this  order. 

Held,  that  ho  was  precluded  from  appealing  as  aggrieved  by  an  act  which  he  had  sanctiooed. 

By  the  Stalybridge  Improvement  Act,  9  G.  4,  c.  xxvi.,(a)  Commis- 
sioners were  to  be  elected  for  carrying  the  Act  into  effect.  The  Act 
contains  provisions  for  rating  the  owners  and  occupiers  of  property  in  \ 
Stalybridge  for  the  purposes  of  the  Act,  and  appropriates  the  monej 
(hereinafter  called  the  town  funds)  thus  raised  to  those  purposes.  By 
sect.  181  an  appeal  is  given  to  the  Sessions  either  of  Lancashire  or  of 
Cheshire,  to  "  any  person  or  persons  who  may  think  himself,  herself,  or 
themselves  aggrieved  by"  any  rate  or  order  made  under  the  Act. 

The  appellant  was  the  owner  of  property  liable  to  be  rated.  He  had 
given  notice  of  appeal  against  an  order,  made  on  the  5th  April,  1855, 
by  the  respondents,  who  were  at  that  time  the  Commissioners  under  the 
Act,  on  their  Treasurer  for  the  payment  of  money.  By  order  of  a 
Judge  a  case  was  stated,  under  stat.  12  &  13  Vict.  c.  45,  s.  11,  for  the 
opinion  of  this  Court.  Only  the  part  of  the  case  material  to  the  point 
on  which  the  Court  decided  is  stated  in  this  report. 

After  stating  that  the  Commissioners  had,  on  20th  November,  1854, 

ordered  that  application  should  be  made  to  Parliament,  for  a  Waterworks* 

Act  for  Stalybridge,  and  had  been  informed  by  their  clerk  that  the  ex- 

*^1  Q1  P^^^^^  ^f  *promoting  the  bill  could  not  lawfully  be  paid  out  of 

^  the  town  funds,  the  case  proceeded  to  the  effect  following. 

(a)  Local  and  personal,  public :  "  For  lighting,  watching,  and  otherwise  improHng  the  towt 
of  Stalybridge  in  the  counties  palatine  of  Lancaster  and  Chester,  and  for  regulating  the  police 
thereof;  and  for  regulating  a  market^  and  erecting  a  market  place,  within  the  said  town.'* 
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.  « 

A  meeting  was  held  on  the  23d  Noyember,  a.  d.  1854,  pursuant  to 
the  following  notice.-  <*  Town  of  Stalybridge.  Supply  of  water  from 
Swineshan  Brook,  Important  meeting  of  the  owners  of  property  in 
Stalybridge.  The  Commissioners  of  Police  of  Stalybridge  hereby  give 
notice  that,  in  consequence  of  the  great  opposition  that  'is  expected 
from  The  Aafaton  Waterw/orks  Company  to  the  proposed  waterworks 
scheme,  of  which  the  Commissioners  have  given  notice  for  an  applica- 
tion to  Parliament,  and .  of  the  threats  which  are  held  out  for  restrain- 
ing them  expending  the  town's  funds  such  application,  a  public  meeting 
of  the  owners  of ''property  in  the  town  of  Stalybridge  will  bo  held  in 
the  Town  Hall,  on  Thursday  next,  the  23d  day  of  November  instant, 
at  11  o'clock  in  the  forenoon,  for  the  purpose  of  deciding  what  course 
the  Commissioners  shall,  under  the  circumstances,  take  for  the  benefit 
of  the  town.  John  ■  Cheetham,  Esq.,  M.  P.,  will  occupy  the  chair. 
All  owners  of  property  are  requested  to  attend.  Stalybridge,  21st 
November,  1864.  Henry^Lees,  Clerk  to  the  said  Commissioners.'' 
John  Cheetham,  Esq.,  M.  P.,  mentioned  in  the  said  notice,  presided 
fts  chairman  at  such  last-mentioned  meeting,  and  stated,  amongst  other 
things,  to  the  meeting  that  the  expenses  of  the  said  last-mentioned 
intended  application  to  Parliament  could  not  be  charged  on  or  paid 
ont  of  the  rates  under  the  Stalybridge  Improvement  Act,  which  is  the 
KudAct  of  9  G.  4.  The  following  resolutions  were  passed  at  such 
last-mentioned  meeting.  «  That  this  meeting  is  of  opinion  that  it  is 
kighly  essential  that  the  town  of  Stalybridge  should  be  supplied  with 
better  water  than  it  *i8  in  the  power  of  the  Duckenfield  Water-  rn-c^^n 
works  Company  to  afford,  and  that  an  excellent  supply  of  jJure  *- 
spring  water  may  be  obtained  from  the  Swineshan  Brook,  and  that  it 
would  be  greatly  to  the  advantage  of  this  town  if  Parliamentary  autho- 
rity were  granted  to  the  Commissioners  of  Police  of  Stalybridge, 
as  the  administrators  of  the  local  interest,  enabling  them  to  secure 
BQch  water,  and  under  their  superintendence  to  ^supply  the  same  to 
the  inhabitants,  and  after  paying  expenses  to  apply  the  profits  in 
aid  of  the  local  rates."  The  appellant  was  present  at  the  above-men- 
tioned meeting :  and,  the  above  resolution  having  been  proposed  and 
carried,  a  second  resolution  was  then  proposed  ;  whereupon  the  appel- 
lant rose  and  observed  that  a  portion  of  such  second  resolution  was 
inconsistent  with  the  first  resolution  ;  arid,  in  consequence  of  this  sug- 
gestion, a  part  of  the  said  second  resolution  was  struck  out.  The  reso- 
lution so  altered  was  then  read  by  the  Chairman,  who  asked  the  appel- 
lant whether,  as  so  altered,  it  met  his  approbation  ?  to  which  he  answered 
"Yes :"  upon  which  it  was  so  put  to  the  meeting,  and  carried  with  one 
dissentient  voice  ;  the  appellant  not  being  the  dissentient.  Such  second 
resolution  was  as  follows :  "  That  the  Commissioners  be,  and  they  are 
hereby,  empowered  out  of  the  town's  funds  to  prosecute  the  application 
to  Parliament,  of  which  they  have  given  notice,  for  an  Act  enabling 
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them  to  obtain  such  water."  The  ease  then  stated  that,  on  12th  De- 
cember,  A.  D.  1854,  a  meeting  was  held  pursuant  to  a  notice  placarded 
publicly  within  the  said  town  of  Stalybridge,  of  which  notice  the  follow- 
ing is  a  copy:  "Waterworks.  Meeting  of  the  Rate-payers.  Public 
notice.  The  rate-payers  of  Stalybridge  are  most  respectfully(a)  infonned 
^^^^ ,  that  a  meeting  of  rate-payers  will  be  *held  in  the  Town  Hall  on 
^  Tuesday,  December  12th,  for  the  purpose  of  taking  into  con- 
sideration the  propriety  of  empowering  the  Commissioners  to  apply  to 
Parliament  for  power  to  construct  waterworks  for  the  supply  of  those 
districts  contemplated  in  our  Amended  Bill  Gas  Works,  and  also  to 
amend  several  clauses  relative  to  the  qualification  of  Commissioners  and 
electors,  and  likewise  to  amend  such  portions  of  the  Act  relating  to  the 
sanatary  condition  of  our  vast  increased  and  increasing  population. 
By  order  of  the  Observation  Committee.  John  Woodcock,  Chairman. 
Edward  Harrup,  Secretary.  Chair  to  be  taken  at  7  o'clock,  p.  m. 
Bate-payers  fail  not  to  attend."  At  such  last-mentioned  meeting  reso- 
lutions were  passed,  of  which  the  following  is  a  copy.  <«  That  this 
meeting  is  of  opinion  that  it  is  essential  that  every  effort  should  be 
made  by  the  rate-payers,  through  their  Commissioners,  to  obtain  an  Act 
of'  Parliament  for  supplying  the  town  of  Stalybridge  with  water  from 
the  Swineshan  Brook  for  the  benefit  of  the  town,  aftid  that  such  notice 
also  embrace  the  purchase  of  the  Stalybridge  Gas  Works,  and  such 
alterations  of  the  Police  Act,  and  all  other  Acts  which  may  interfere 
with  the  passing  of  such  bill."  On  18th  December,  A.  D.  1854,  at  a 
meeting  of  the  said  Commissioners,  a  resolution  was  passed,  of  which 
the  following  is  a  copy.  "  This  meeting,  having  by  letter  from  the 
town  clerk  of  Ashton-under-Lyne  been  informed  that  the  Corporation 
of  Ashton  had  purchased  the  Ashton-under-Lyne  Waterworks,  and  that 
the  terms  of  purchase  are,  that  Messrs.  Worthington  &  Earle's  scheme 
for  the  Swineshan  Brook  is  handed  over  to  the  Corporation,  and  that 
the  sceme  is  abandoned  on  the  understanding  that  the  Stalybridge  Com- 
missioners abandon  their  scheme  for  the  Swineshan  Brook  for  this 

*5991  ®®^^^^^5  **^^  *^*^  ^^-  Joh^  Wooley  having  also  undertaken  at 
'^-^  this  meeting  that  the  intended  application  to  Parliament  in  this 
session  by  the  Duckinfield  Waterworks  Company  shall  also  on  the 
above  terms  be  abandoned,  and  that  he  will  procure  that  undertaking 
in  writing  from  such  company.  Resolved  unanimously,  that,  under  all 
the  circumstances,  and  in  consideration  of  the  above  undertaking  being 
honourably  performed,  it  is  advisable  for  the  Commissioners  to  abandon 
their  scheme  for  this  session ;  and  the  same  is  hereby  agreed  to  be 
abandoned  accordingly.*'  The  case  then  stated  in  substance  that  no 
proceedings  were  taken  to  promote  the  application  to  Parliament  after 
this  resolution. 

On  the  5th  April,  1855,  the  Commissioners  made  an  order  on  their 

(a)  Sio  in  paper-book. 
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treasurer  to  pay  out  of  the  town  fands  various  specified  sums  '^in 
respect  of  the  costs,  charges,  and  expenses  incurred  by  the  Commis- 
sioners in  the  late  intended  application  to  Parliament  for  the  Staly-> 
bridge  Lnprovement  Waterworks,  Gas  Works,  &c.,  Bill.*'  This  was 
the  order  appealed  against.  It  was  objected  to  at  the  time,  by  some 
of  the  Commissioners,  as  illegal ;  but  the  money  was  paid  in  obedience 
to  it.  After  this  the  appellant  objected  to  the  order,  and  gave  notices 
of  appeal.  The  case  stated  various  questions.  The  only  one  on 
irhich  the  Court  pronounced  an  opinion  was  the  third,  which  was  as 
follows. 

3.  If  such  appeal  do  lie  ;  whether  the  said  appellant  can  avail  him- 
self of  it? 

E.  Sillj  for  the  respondents. — ^It  appears  that  this  appellant  not 
only  attended  the  meeting  at  which  the  application  of  the  town  funds 
to  this  purpose  was  sanctioned,  but  himself  settled  the  form  of  the 
^resolution.  Assuming  that  other  rate-payers  might  appeal,  as  r^^i^e^Q 
parties  aggrieved  in  consequence  of  this  resolution  being  acted  •- 
upon,  the  appellant  is  precluded  from  saying  that  he  is  aggrieved  by 
what  he  himself  procured.  The  are  many  analogous  cases  in  which  this 
principle  prevails.  A  conveyance  by  a  trader,  under  such  circumstances 
as  to  be  an  act  of  bankruptcy,  will  not  support  an  adjudication  of  bank- 
nq)tcy  on  the  petition  of  a  creditor  who  was  a  party  to  the  conveyance. 
A  cestui  que  trust  who  has  assented  to  a  disposal  of  trust  funds  cannot 
be  heard  as  a  plaintiff  in  equity  to  complain  of  the  breach  of  trust ;  if 
the  others  beneficially  interested  sue,  they  must  make  the  consenting 
cestui  que  trust  a  defendant ;  Trafford  v.  Boehm,  3  Atk.  440.  So  it  is 
where  a  shareholder  in  an  incorporated  company  has  acquiesced  in  an 
application  of  the  company's  funds ;  he  cannot  challenge  it  in  equity  as 
improper ;  Ghraham  v.  The  Birkenhead  and  Cheshire  Junction  Railway 
Company,  2  Macn.  &  G.  146. 

Monk,  contri,  was  called  upon  to  answer  this  objection.  He  con- 
tended that  the  appellant  had  done  no  more  than  approve  of  the  appli- 
cation of  the  funds,  if  legal. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  objection  must  pre- 
vail. An  appeal  does  not  lie  except  where  given  by  express  statute. 
In  the  present  case,  the  Act,  by  sect.  181,  gives  an  appeal  to  any  per- 
son who  may  think  himself  aggrieved ;  but  that  does  not  mean  to  any 
person  who  says  or  fancies  he  is  aggrieved.  Giving  it  a  reasonable 
construction,  the  enactment  means  to  give  an  appeal  to  any  one  who 
has  legal  ground  for  *saying  he  is  aggrieved.  Now,  how  can  r^o,, « 
such  a  provision  apply  to  a  person  who  wishes  to  complain  of  the  ■■ 
act  which  he  himself  authorized,  and  expressly  required  to  be  done  ?  A 
meeting  was  called- to  consider  whether  these  expenses  should  be  paid 
out  of  the  town  funds.  All  who  were  present  were  told  it  could  not 
legally  be  done  against  the  consent  of  the  rate-payers.     The  appellant 
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then  procured  an  alteration  in  the  form  of  a  resolution,  and  himself 
expressly  approved  of  the  altered  resolution,  which  empowered  the 
Commissioners  out  of  the  town  funds  to  prosecute  the  application  to 
Parliament.  The  order  complained  of  was  made  to  carry  out  that 
resolution  and  pay  the  expenses  incurred  under  it.  How  can  the 
appellant  say  he  is  aggrieved  by  this  order  ?  Volenti  non  fit  injuria. 
According  to  every  principle  of  justice  he  cannot  complain  of  what  was 
his  own  act. 

Erlb,  J. — The  Act  makes  it  a  condition  precedent  to  the  appeal, 
that  the  person  appealing  shall  think  himself  aggrieved,  that  is,  shall 
have  legal  grounds  for  thinking  himself  aggrieved  by  what  he  appeals 
against.  Now,  in  this  case,  I  find  that  the  appellant  consented  to  the 
act  of  which  he  now  complains.  He  empowered  the  Commissioners  to 
take  a  step  which  at  the  time  he  expected  to  produce  benefit  to  him. 
He  now  says,  I  am  aggrieved  because  you  did  what  I  requested.  But 
in  my  opinion  no  right  of  the  appellant's  was  impugned,  when  the 
town  funds,  so  far  as  they  were  his,  were  applied  to  this  purpose  by  hia 
consent.  ^ 

Crompton,  J, — I  agree  that  the  appellant  has  no  locus  standi  unless 
*99^T  ^^^^  ^^®  aggrieved  by  the  order  *complained  of.  Mr.  Monl 
^  argues  that  the  effect  of  what  took  place  at  the  meeting  was  that 
the  rate-payers  approved  of  the  application  of  the  town  funds,  only  if  it 
could  be  legally  done ;  but  that  was  not  the  effect  of  the  resolution.  It 
seems  clear  to  me  that  the  parties  all  thought  that  the  application  of  the 
funds  would  not  be  legal,  though  it  would  be  beneficial.  They  wished 
that  the  Commissioners  had  the  power ;  and  they  resolved,  as  far  they 
were  able,  to  empower  them  to  do  what  was,  in  their  opinion,  beneficial. 
Now,  though  others,  not  parties  to  that  resolution,  may  be  entitled  to 
complain  that  it  was  acted  on,  I  think  the  appellant  is  precluded  from 
saying  that  he  is  aggrieved  by  what  was  his  own  act. 

Judgment  for  the  respondent. 


The  QUEEN  v.  PETERS,  Clerk.    AprU  21. 

By  a  prirate  Act  (5  G.  1,  e.  19),  constitating  a  township  a  distinct  parisb,  a  vestry  wai  to  bt 
tricnnially  elected,  for  the  preserving  better  order  in  the  new  parish,  for  better  raisin;  snd 
ascertaining  all  taxes  and  assessments  for  buying  bells  for  the  church,  finishing  it  and  keepiog 
it  in  repair,  defraying  the  expenses  of  the  churchwardens  concerning  the  aame,  proriding 
stipends  for  rector  and  parish  clerk,  and  salary  for  scavenger,  and  making  orders  and  by-laws, 
and  keeping  and  maintaining  good  rules  and  order  in  and  about  the  church.  The  statute  gave 
the  vestry  power  and  authority  to  appoint  and  remove  scavengers,  to  make  by-laws  and  mles 
relating  to  the  church,  to  rate  occupiers  in  the  parish  for  deiVaying  the  expenses  of  buying  belli, 
finishing  the  church,  raising  stipends  for  rector  and  parish  clerk,  and  salary  for  scavenger. 
The  statute  also  subjected  the  inhabitants  to  the  customs  of  the  parish  of  which  the  township 
had  formed  part  for  the  choice  of  churchwardens,  overseers,  and  other  parish  officers:  and  tlie 
vestiy  of  the  new  parish,  in  pursuance  of  such  custom,  chose  the  churchwardens  (one  nomir 
nated  by  the  rector),  nominated  the  overseen  and  parish  constables  (who  were  afterwardi 
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Appointed  and  sworn  in,  respectively)  by  the  justices),  and  appointed  inspectors  of  weights 
sod  measures,  and  laid  rates  for  the  purposes  mentioned  in  ihs  Act. 
Held,  that  snch  vestry  was  within  the  meaning  of  sect  62  of  stat  15  A  ]6  Vict.  o.  85,  as  a  vestry 
"elected  under  the  provisions  of  any  local  Act  of  Parliament  for  the  government  of  any  parish 
bj  re«tries  ,*"  and  mast  therefore,  on  the  requisition  of  rate-payers  under  sect  10  (extended 
by  Stat  10  A  17  Vict  c.  134,  s.  7),  be  convened  for  the  special  purpose  of  determining  whethof 
a  burial  ground  should  be  provided,  under  the  Act,  for  the  parish. 

Watson  moved  for  a  rule  calling  on  the  Eeverend  Henry  Peters, 
clerk,  rector  of  the  parish  of  *Sunderland  near  the  Sea  in  the  r^naa 
county  of  Durham,  commanding  him  to  convene  a  meeting  of  ^ 
the  vestry  appointed  and  acting  for  the  said  parish  under  stat.  5  G. 
1,  c.  19,  for   the   special  purpose  of   determining  whether  a  burial 
ground  should  be  provided  for  the  said  parish,  under  stat.  19  &  17 
Vict.  c.  134. 
He  moved  upon  a  statement  of  the  following  fapts. 
By  stat.  5  G.  1,  c.  19  (Private,  «  for  making  the  town  and  township 
of  Sunderland  a  distinct  parish  from  the  parish  of  Bishopwearmouth, 
in  the  county  of  Durham"),  it  was  enacted  that  the  township  of  Sunder- 
land, being  then  a  township  of  the  parish  of  Bishopwearmouth,  should, 
from  1st  May,  1719,  «  be,  remain,  and  continue  a  separate  and  distinct 
parish  of  itself,"  "  by  the  name  of  the  Parish  of  Sunderland  near  the 
Sea,"  and  should  ^^be  divided  and  exempt  from  the  said  parish  of 
Bishopwearmouth,  and  of  and  from  all  offices,  charges,  contributions, 
and  dependences  whatsoever,  for  or  in  respect  thereof,  and  any  way 
concerning  the  same ;"  and  that  a  church,  then  newly  erected,  and  a 
parcel  of  ground  then  ngtwly  enclosed,  should  be  the  church  and  church- 
yard.   That  there  should  be  a  rector ;  the  patronage  to  be  vested  in 
the  Bishop  of  Durham  for  the  time  being.     <<  And  that  the  inhabitants 
of  the  same  parish  shall  from  time  to  time,  and  at  all  times  hereafter, 
be  subject  and  liable  to  the  customs  and  usages  for  the  choice  of  church- 
wardens, overseers  of  the  poor,  and  other  parish  officers  within  that 
parish,  as  the  inhabitants  of  the  said  parish  of  Bishopwearmouth  have 
hitherto  been.     And  for  the  preserving  better  order  in  the  said  parish 
of  Sunderland,  and   for  the  better  raising  and  ascertaining   for   the 
future  all  taxes,  assessments,  and  contributions  which  are  or  shall  be 
necessary  for  or  towards  buying  of  bells  for  the  *said  new  church,  r#oo7 
and  for  finishing  the  said  church,  and  keeping  the  same  in  good  ^ 
repair,  defraying  the  yearly  expenses,  and  disbursements  of  the  church- 
wardens concerning  the  same ;  as  also  for  the  making  a  provision  for 
the  rector,  to  be  appointed  for  the  said  rectory  of  Sunderland  and  his 
aucccBsors ;  and  also  the  parish  clerke  there,  and  his  successors ;  and 
for  the  raising  a  competent  summ  yearly,  as  a  salary  for  a  scavenger, 
to  be  appointed  for  the  said  towne  of    Sunderland,  as  hereafter  di- 
rected ;  and  for  the  enabling  the  making  of  orders  and  by-laws,  and 
keeping  and  maintaining  of  good  rules  and  orders  in  and  about  the 
said  church  there :"  it  was  enacted  that,  within  three  months  after  the 
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let  of  May,  1719,  the  rector  or  mmister  for  the  time  heing,  on  some 
Sanday  in  the  forenoon,  immediately  after  divine  service,  should  in  tbe 
said  church  give  public  notice  to  the  parishioners  to  meet  in  the  vestry 
room,  at  a  day  and  place  which  he  should  then  name  for  that  purpose, 
<<  to  choose  vestrymen  for  the  purposes  aforesaid  ;*'  the  majority  of  the 
inhabitants  paying  scot  and  lot  to  choose  twenty-four  inhabitants  of  the 
parish,  each  having  a  freehold  estate  or  other  estate  of  inheritance  of 
the  yearly  value  of  lOt,  to  be  vestrymen  for  three  years,  and  so  oe 
for  every  three  years:  and,  within  twenty  days  after  the  death  of  any 
vestryman,  like  notice  to  be  given  for  choosing  a  vestryman,  similarly 
qualified,  in  his  place.  The  rector  and  thirteen  or  more  of  the  vestry- 
men, or  the  major  part  of  them,  to  have  full  power  and  authority  to 
appoint  a  scavenger,  and  to  displace  such  scavenger  and  appoint  a  suc- 
cessor, as  they  should  think  fit ;  <<and  also,  from  time  to  time,  to  make 
such  by-laws  and  rules,  in  matters  relating  to  the  said  church,  as  shall 
*95R1  ^^  thought  most  proper  and  convenient,  so  as  the  same  *be  con- 

^  sistent  with  the  laws  of  this  realm  (provided  the  same  be,  from 
time  to  time,  ratified  and  confirmed  by  four  or  more  of  the  justices  of 
the  peace  of  His  Majesty  or  His  successors,  of  the  said  county  of  Dur- 
ham^. And  shall,  and  may,  and  are  hereby  authorised,  and  required, 
from  time  to  time,  equally  to  rate,  tax,  and  assess  all  the  tenants,  occa- 
piers,  and  farmers  of  all  the  houses,  keys,  lands,  tenements,  and  heredit- 
aments, and  estates  whatsoever  in  the  said  parish  of  Sunderland ;  and 
also  stock  in  trade  and  personal  estates,  with  such  summ  or  summs  of 
money  as  they  or  the  major  part  of  them,  thmi  and  there  assembled, 
shall  think  just  and  reasonable ;  (having  a  due  regard  to  the  yearly 
rents  or  value  of  such  houses,  keys,  lands,  tenements,  or  hereditaments, 
and  other  estates ;  and  to  the  true  value  of  such  stock  in  trade  and 
personal  estates,)  for  defraying  the  charges  and  expenses  of  procuring 
and  obtaining  this  Act  of  Parliament,  and  for  and  towards  buying  of 
bells  for  the  said  church ;  and  for  the  doeing,  finishing,  and  perfecting 
what  shall  be  thought  fit  and  convenient  to  be  further  done  in  and 
about  the  said  new  church;  and  for  keeping  the  same  in  repair,  defray- 
ing the  yearly  expenses  of  the  churchwardens  concerning  the  same ; 
and  for  the  raising  the  yearly  summ  of  80?.,  for  a  stipend  for  the  rec- 
tor for  the  time  being ;  and  the  further  yearly  sum  of  lOZ,  for  the 
clerke  of  the  said  parish  of  Sunderland,  for  the  time  being ;  and  a 
competent  summ  yearly,  as  a  salary  for  a  scavenger,  to  be  appointed  as 
aforesaid,  to  be  for  ever  hereafter  payable,  and  paid  to  the  rector  of  the 
said  new  church  and  clerke  of  the  said  parish  for  the  time  being, 
and  to  the  scavenger  for  the  time  being,  by  quarterly  payments,"  at, 
&c.  The  sums  assessed,  in  case  of  default  of  payment,  to  be  levied  by 
distress  and  sale  under  warrant  of  justices. 
♦2291      *Since  the  passing  of  this  Act  the  vestry  have  been  chosen  in 

•'  conformity  with  Ae  provisions  of  the  Act  j  and  the  powers  excr- 
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eised  hj  them,  at  meetings  daly  conyened  by  the  rector,  have  been  as 
follows.  They  annually  choose  the  churchwardens,  of  whom  the  rector 
nominates  one :  and  the  vestry  also  nominate  the  overseers  and  parish 
coDstables,  according  to  the  usage  of  the  parish  of  Bishopwearmouth, 
to  which  the  Act  makes  the  inhabitants  subject.  The  magistrates 
appoint  the  overseers,  and  swear  in  the  constables,  nominated  by  the 
vestry.  The  vestry  also  assess  a  rate  on  the  occupiers  and  tenants  of 
rateable  property,  for  keeping  in  repair  the  church  and  churchyard,  for 
the  yearly  expenses  of  the  churchwardens  in  repairing  the  same  and 
the  performance  of  divine  worship,  for  the  stipend  of  the  rector,  and 
the  salary  of  the  parish  clerk.  Up  to  1810,  when  an  Act  (50  G.  3,  c. 
xxvii.,  local  and  personal,  public,  <<  For  paving,  lighting,  watching,  and 
cleansing  the  town  of  Sunderland  near  the  Sea,  in  the  county  of  Dur- 
ham; for  removing  the  market;  for  building  a  town-hall  or  market- 
house  ;  and  for  otherwise  improving  the  said  town ;  and  for  establishing 
a  watch  on  the  river  Wear")  passed,  the  commissioners  under  which 
appointed  and  paid  a  scavenger  for  the  town,  the  vestry  appointed  a 
scavenger,  and  paid  him  out  of  the  said  rate.  The  vestry  have  also 
yearly  appointed  an  inspector  of  weights  and  measures  for  the  parish, 
and  have  generally  had  the  management  and  transaction  of  all  matters 
of  bnsiness  relating  to  the  church  and  churchyard,  and  have  paid  the 
expenses  of  enlarging  the  churchyard  out  of  the  rate  assessed  under 
the  Act.  The  vestry  have  no  other  government  or  authority  over  the 
parish. 

*0n  16th  September,  1855,  certain  rate-payers  of  the  parish,  r^ooA 
bemg  more  than  ten  in  number,  signed  a  requisition  addressed  to  *- 
the  rector,  whereby  they  required  him  « to  convene  a  meeting  of  the 
vestry  appointed  and  acting  for  the  said  parish  under  an  Act,"  &c.  (5 
G.  1,  c.  19),  "  for  the  special  purpose  of  determining  whether  a  burial 
ground  shall  be  provided  for  the  said  parish,  under  an  Act,"  &c.  (16  & 
17  Yict.  c.  134,  «  To  amend  the  laws  concerning  the  burial  of  the  dead 
in  England  beyond  the  limits  of  the  metropolis,  and  to  amend  the  Act 
concerning  the  burial  of  the  dead  in  the  metropolis").  This  was  pre- 
sented to  the  rector,  who,  by  a  written  answer  of  the  same  date,  stated 
that  he  declined  <<  to  convene  a  meeting  of  the  vestry  required  by  the 
foregoing  requisition,  on  the  ground  that  the  vestry  appointed  and  acting 
for  the  parish  under  the  Act  passed  in  the  year  1719,  mentioned  in  such 
requisition,  is  not  the  vestry  contemplated  by  the  statute  16  &  17  Vict, 
c.  134,  for  the  purpose  of  determining  whether  a  burial-ground  should 
be  provided  for  the  said  parish  under  the  said  last-mentioned  Act." 

Wation  having  made  this  statement,  which  was  verified  by  affidavits, 
referred  to  stat.  15  k  16  Vict*  c.  85,  <<  to  amend  the  laws  concerning 
the  burial  of  the  dead  in  the  metropolis,"  sects.  10  and  52.  The  Court 
Aen  called  on 

Kwwle9  and  W.  Diffly  Sejfmour,  who  showed  cause  in  the  first 
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instance. — The  rector  requests  the  direction  of  the  Court :  he  has,  of 
course,  no  personal  interest  in  the  question.  By  sect.  10  of  st&t.  15 
&  16  Vict.  c.  85  (extended  to  parishes  not  in  the  metropolis,  by  stat.  16 
o^n  ^  ■'"^  Vict.  c.  134,  s.  7),  on  a  written  requisition  of  *ten  or  more 
■'  rate-payers  of  a  parish,  « the  churchwardens  or  other  persons  to 
whom  it  belongs  to  convene  meetings  of  the  vestry  of  such  parish  shall 
convene  a  meeting  of  the  vestry,  for  the  special  purpose  of  determining 
whether  a  burial  ground  shall  be  provided  under  this  Act  for  the  parisL" 
By  the  interpretation  clause,  sect.  52,  "  <  vestry*  shall  mean  the  inha- 
bitants of  the  parish  lawfully  assembled  in  vestry,  or  for  any  of  the 
purposes  for  which  vestries  are  holden,  except  in  those  parishes  under 
which  there  is  a  select  or  other  vestry  elected  under**  stat.  69  G.  3,  c 
12,  or  stat.  1  &  2  W.  4,  c.  60,  «  or  elected  under  the  provisions  of  any 
local  Act  of  Parliament  for  the  government  of  any  parish  by  vestries, 
in  which  parishes  it  shall  mean  such  select  or  other  vestry.*'  The  doubt 
which  has  occurred  is,  whether  the  vestry  under  stat.  5  G.  1,  c.  19,  can 
be  comprehended  under  the  general  term  "vestry,**  its  functions  being 
limited  by  statute  and  practice  to  the  management  of  the  church  and 
churchyard,  the  payment  of  salaries  to  the  rector  and  parish  clerk,  the 
nomination  of  churchwardens,  overseers,  and  parish  constables,  and  the 
appointment  of  inspectors  of  weights  and  measures,  and  the  laying  a 
rate  for  such  purposes.  [Lord  Campbell,  C.  J. — Can  there  be  con- 
current vestries  ?]  There  certainly  are,  in  the  private  Act,  the  general 
words  "  for  the  preserving  better  order  in  the  said  parish  of  Sunderland.*' 
Per  Curiam  (Lord  Campbell,  C.  J.,  Wightman,  Erlb,  and  Cromp- 
TON,  Js.). — The  general  words  are  clearly  enough. 

Rule  absolute.(a) 

(a)  See  Rex  v.  The  Chnrch wardens  and  Oreneen  of  Ss.  Martin  in  the  Fields,  3  B.  &  Ad.  MT 
(E.  0.  L.  R.  voL  23). 
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Bj  memorandum  for  charter,  made  at  Liverpool  between  plaintiff,  as  master  for  the  owners  of 
the  ship  S.y  and  M.  k  Co.,  it  was  agreed  that  (excepting  the  cabin,  state  rooms,  and  room  for 
stowage  of  cables,  Ac,  and  crow)  the  vossel  should  be  immediately  made  ready,  and  take  oa 
board  from  the  charterers  (who  were  to  have  the  full  reach  of  the  hold,  from  bulkhead  U 
bulkhead,  including  the  half  deck)  a  full  cargo  of  merchandise  and  specie,  the  owners  employ- 
ing sufficient  hands  for  the  purpose,  and  should  proceed  to  Buenos  Ayres,  and  there  deliver 
cause  the  cargo  in  the  usual  and  customary  manner  agreeably  to  bills  of  lading,  and  so  end  the 
voyage  :  in  consideration  whereof  the  affreighters  to  deliver  the  cargo  alongside  to  bo  laden,  and 
it  to  bo  received  at  the  port  of  discharge  in  the  usual  and  customary  manner ;  and  **  pay  for 
the  use  and  hire  of  the  said  vessel,  in  respect  of  the  said  voyage,"  775 J.  «lump  sum,  in  fnl^ 
charterers  paying  for  landing  the  measurement  portion  of  the  cargo,  or  850Z.  in  full,  the  ship- 
owners paying  Uie  lighterage,  at  charterers'  option,  to  be  decided  before  sailing  from  L.  ^ 

^  payment  to  be  made  by  the  captain  receiving  "such  freight  as  the  charterers  may  have  paya^ 
ble  abroad  as  per  bills  of  lading,  not  exoeeding  half,  or  by  an  order  handed  over  to  him  hj 
the  charterers,  at  their  option,  at  the  current  rate  of  exchange,  which  order  is  to  bo  payable  at 
the  port  of  discharge;  and  the  balanoe  to  be  paid  by  the  ofaarterers'  aeceptaneeir  pi^yaUe  in 
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Xtoodon,  at  three  months  date  from  the  day  of  sailing."  The  charterers  to  name  the  lumpers 
and  stevedores  for  taking  in  cargo  and  stowing ;  the  ship  to  pay  the  lumpers,  the  charterers 
the  stevedores,  both  to  be  nnder  the  direction  of  the  master,  and  owners  to  be  responsible  for 
improper  stowage :  such  goods  only  as  the  charterers  might  direct  to  be  received  on  board. 
"  Tbat  the  master  shall,  at  the  charterers'  request,  sign  bills  of  lading  in  the  usual  and  cus- 
temaiy  manner,  and  at  any  rate  of  freight  that  may  be  filled  np  and  made  payable  in  any 
jaaoner  the  charterers  may  choose,  without  prejudiae  to  this  charter."  The  vessel  to  be 
ooniigned  to  her  charterers'  agents  at  her  port  of  discbarge. 

The  charterers  put  up  the  S.  as  a  general  ship :  plaintiff,  as  master,  signed  bills  of  lading  at  such 
freight  and  payable  in  snch  manner  as  they  requested.  They  elected  to  pay  the  Q50/.  Part 
ef  the  bills  of  lading  made  244Z.  5s.  2d,  payable  at  B.  A. :  and  this  plaintiff  received  at  B.  A. 
The  rest  of  Uie  bills  of  lading,  made  the  freight  payable  "  here"  (Liverpool)  as  per  margin ; 
by  the  margin,  it  was  to  be  paid  one  month  after  sailing,  ship  lost  or  not  lost :  it  was  not  spe- 
cified to  whom  the  payment  was  to  be  made.  The  charterers  paid  a  small  part  of  the  balance 
of  the  SiOl.  in  cash,  and,  for  the  rest,  gave  their  acceptance  at  three  months,  payable  in  Lon- 
don. Before  maturity,  they  suspended  payment.  Plaintiff  then  claimed  from  the  shippei^ 
the  portion  of  the  biU  of  lading  freight  not  yet  paid ;  the  charterers  also  claimed  it  The 
plaintiff  himself  was  one  of  the  owners. 

Ob  a  case  stated,  with  power  to  the  Court  to  draw  inferences  of  fact :  Held,  that  the  plaintiff  was 
not  entitled  to  claim  from  the  shippers  the  freights  last  mentioned,  he  having  signed  the  biUe 
of  Uding  in  the  character  only  of  agent  for  the  charterers,  and  there  being  no  contract  between 
the  shipowners  and  the  shippers. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court,  without 
pleadings,  in  pursuance  of  an  order  of  Erie,  J. 

The  plaintiff,  Hilary  Marquand,  being  at  the  time  master  and  principal 
owner  of  the  ship  Secret,  on  16th  December,  1854,  entered  into  the 
following  charter-party  *with  Messrs.  Millers  &  Thompson,  ship-  r^toqo 
brokers,  of  Liverpool.  '- 

«  Liverpool,  15th  December,  1854. 
<(  Memorandum  for  charter. 

<<  It  is  this  day  agreed  between  Captain  Hilary  Marquand,  for  owners 
of  the  good  ship  or  vessel  called  The  Secret,**  &c.,  "whereof  said  H. 
Man^oand  is  master,  of  the  one  part,  and  Messrs.  Millers  &  Thompson, 
freighters  or  charterers  of  the  said  vessel,  of  the  other  part:  witnesseth(a) 
that  it  is  agreed  that  (the  cabin  and  state  rooms,**  and  room  for  stowage 
of  cables,  &c.,  and  crew  excepted)  "  the  said  vessel  shall  be  immediately 
loade  ready  and  receive  and  take  on  board  from  the  said  charterers  (who 
we  to  have  the  full  reach  of  the  vesseFs  hold  from  bulkhead  to  bulk- 
head, including  the  half  deck)  a  full  and  complete  cargo  of  lawful  mer- 
chandise and  spice,  including  100  tons  dead  weight  if  required  by  the 
charterers,  the  owners  employing  sufficient  hands  for  that  purpose :  and 
thereupon,  on  being  despatched,  shall  proceed  to  Buenos  Ayres,  and 
there,  or  so  near  thereto  as  she  can  safely  get,  deliver  the  said  cargo 
u  the  usual  and  customary  manner,  agreeably  to  bills  of  lading,  and  so 
end  the  voyage.  Li  consideration  whereof  the  said  affrcighters  shall 
deliver  alongside  the  cargo  to  be  laden  on  board  the  said  vessel,  and 
shall  receive  or  cause  the  same  to  be  received  at  her  port  of  discharge, 
in  the  osual  and  customary  manner,  and  shall  and  will  pay  for  the  use 
and  hire  of  the  said  vessel,  in  respect  of  the  said  voyage,  the  sum  of 
7752.,  lump  sum,  in  full,  charterers  paying  for  landing  the  measurement 

(a)Sio. 
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portion  of  the  cargo,  or  8502.  in  full,  the  shipowners  paying  the  lighter- 
^OQA-i  ^6®»  ^*  charterer's  option,  to  be  decided  before  ^sailing  from 

^  Liverpool :  payment  to  be  made  as  follows :  viz.,  the  captain  to 
receive  such  freight  as  the  charterers  may  have  payable  abroad  as  per 
bills  of  lading,  not  exceeding  half,  or  by  an  order  handed  over  to  him  by 
the  charterers,  at  their  option,  at  the  current  rate  of  excliange,  which 
order  is  to  be  payable  at  the  port  of  discharge ;  and  the  balance  to  be 
paid  by  the  charterers'  acceptance,  payable  in  London,  at  three  months' 
date  from  the  day  of  sailing,  or  in  six  weeks  after  sailing,  in  approved 
bills,  or  cash,  equal  to  cash  in  three  months  from  sailing,  at  the  owners' 
option :  and  the  said  charterers  shall  be  allowed,  for  the  purpose  of  load- 
ing the  said  vessel,  thirty  running  days  (Sundays  excepted),  if  not  sooner 
despatched,  to  be  computed  from  the  arrival  of  the  vessel  at  a  proper  pla^ 
of  loading  in  the  Prince's  Dock,  having  a  clear  hold,  and  being  in  readi- 
ness to  load,  notice  thereof  being  given  in  writing  to  the  said  charterers: 
and,  for  every  day  the  said  vessel  shall  be  detained  beyond  that  time  bj 
the  said  charterers,  demurrage  shall  be  paid  by  them  at  the  rate  of  4/. 
per  day,  but  to  cease  on  the  charterers'  despatches  being  left  on  board 
the  vessel,  or  tendered  by  them  to  the  captain :  and,  should  the  vessel 
be  detained  by  contrary  winds  when  the  lay  days  have  expired,  or  by 
other  causes  over  which  the  charterers  have  no  control,  she  is  to  take 
in  goods  without  the  payment  of  demurrage.  And  it  is  agreed  that 
the  charterers  shall  have  the  option  of  naming  the  lumpers  and  steve- 
dores who  are  to  take  in  and  stow  the  cargo;  and  the  ship  is  to  pay 
the  lumpers  12d.  per  ton ;  and  the  charterers  will  pay  the  stevedore  or 
stevedores  for  assisting  to  stow  the  cargo :  but  it  is  expressly  agreed 
j^ooKi  ^^^^  *^®  lumpers  and  *stevedores  shall  be  under  the  direction  of 

^  the  master,  and  the  owners  of  the  vessel  responsible  for  improper 
stowage.  That  such  goods  only  as  the  charterers  may  direct  shall  be 
received  on  boai^d  the  said  vessel ;  for  which  the  mate  shall  give  a 
receipt  when  tendered  alongside ;  and  no  goods  to  be  received  in  the 
cabin  or  any  part  of  the  vessel  without  the  consent  of  the  charterer?. 
That  the  master  shall,  at  the  charterers'  request,  sign  bills  of  lading  in 
the  usual  and  customary  manner,  and  at  any  rate  of  freight  that  may 
be  filled  in  and  made  payable  in  any  manner  the  charterers  may  choose, 
without  prejudice  to  this  charter :  and  that  he  shall  attend  at  the  brokers' 
office  at  least  twice  each  day  after  the  loading  shall  commence,  for  the 
purpose  of  signing  such  bills  of  lading.  That,  should  it  be  necessary 
for  the  said  vessel  to  take  in  dunnage  or  ballast,  the  same  to  be  pro- 
vided by  the  owners,  and  the  latter  to  consist  of  copper,  dross  or  stones. 
That  the  vessel  shall  be  consigned  to  the  charterers'  agents  at  her  port 
of  discharge,  the  owners  paying  the  customary  commission.  That  tie 
vessel  shall  not  be  chartered  in  this  country  for  the  return  voyage  with- 
out the  consent  of  the  present  charterers.  The  charterers  to  have  the 
option  of  putting  a  full  cargo  in  the  fore  cabin  if  required  by  thenj 
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but,  if  reseired  for  passengers  by  the  owners,  the  space  to  be  measured 
and  allowed  off  the  chartered  freight  at  pro  rat&  rate.  It  is  also  further 
agreed  that  the  said  vessel  shall  by  the  owners  thereof,  during  the  whole 
of  the  said  voyage,  be  kept  tight,  staunch,  and  strong,  and  well  found 
and  provided  with  men  and  mariners  sufficient  and  able  to  navigate  the 
said  vessel,  and  with  all  manner  of  rigging,  boats,  tackle,  provisions,  and 
appurtenances  whatsoever;  *refltraint  of  princes,"  &c.,  "always  r^tiooa 
excepted.  And  lastly,  for  the  due  performance  of  the  agree-  ^ 
ments  and  matters  herein  contained,  each  of  the  said  parties  bindeth 
himself  and  themselves  to  the  other  in  the  sum  of  800Z.  As  witness 
the  hands  of  the  said  parties.  The  ship,  on  her  return  to  Liverpool,  to 
be  consigned  to  P.  H.  Dean  &  Co.,  or  to  their  agents,  at  her  port  of 
diflcharge." 

(Signed)  Hilart  Marquand.    Millers  &  Thompson. 

After  the  charter  was  made,  the  vessel  was  loaded  by  the  charterers 
u  a  general  ship ;  and  the  plaintiff,  as  master,  signed  the  bills  of  lading 
presented  by  the  charterers  at  such  rates  of  freight  and  payable  in  such 
manner  as  they  requested. 

The  charterers  elected,  before  the  vessel  left  Liverpool,  to  pay  the 
850/.  mentioned  in  the  charter-party*  Out  of  the  freights  reserved  by 
the  bills  of  lading  the  sum  of  2442.  5s.  2d,  was  made  payable  at  Buenos 
Ajres,  and  no  more :  and  this  left  a  sum  of  6052.  14«.  10(2.  to  be  paid 
bj  the  charterers  to  the  shipowners  in  England  in  the  manner  men- 
tioned in  the  charter.  The  remaining  freights,  made  payable  by  the 
bills  of  lading,  were  to  be  paid  in  England ;  and  the  following  is  a  copy 
of  one  of  the  bills  of  lading  by  which  freight  was  made  payable  in  Eng- 
land. 

"  Shipped,  in  good  order  and  condition,  by  Roger  Best  k  Co., 

of  Liverpool,  in  and  upon  the  good  ship  or  vessel  called 

The  Secret,  whereof  Marquand  is  master  for  this  present 

voyage,  and  now  lying  in  the  port  of  Liverpool,  and  bound 

for  Buenos  Ayres,  five  bales  of  merchandise,  being  marked 

[Hwki  and  and  numbered  as  per  margin,  and  to  be  delivered  in  the  like 

«b«rga»  with  S^^^  Order  and  condition  at  the  aforesaid  port  of  Buenos 

fnmMgt,  u-  Ayres  (all  and  every  the  ♦dangers  and  accidents  of  r^Qoj 

Of  1 11 8.]  ^|j^  g^j^  ^^^  navigation  of  whatsoever  nature  and  kind  ^ 

excepted),  unto  John  Best  &  Brothers,  or  to  their  assigns, 

•Prright  to  freight  for  the  said   goods  paid  here  as  per  margin  with 

•Mth  after   ^^^^^g^  accustomed.    Li  witness  whereof  the  master  or  purser 

»ubg,  the    of  the  said  ship  or  vessel  has  affirmed  to  three  bills  of  lading, 

■•tloJT*  all  of  this  tenor  and  date;  one  of  which  being  accomplished, 

the  rest  to  stand  void.    Dated  in  Liverpool,  this  11th  day  of 

January,  1855. 

**  Weight  and  contents  unknown  to  Hilary  Marquand." 

«( Measurement  goods  only  to  be  landed  into  the  Custom  House ;  de- 
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posit  stores  by  consignees  of  the  ship  at  ship's  expense,  but  shipper's 
risk,  including  the  responsibility  of  lightermen." 

The  other  bills  of  lading,  by  which  the  freights  were  made  payable 
in  England,  were  in  similar  terms. 

On  17th  January,  1865,  the  vessel  sailed  from  Liverpool  on  her 
voyage  to  Buenos  Ayres :  and,  on  the  following  day,  Messrs.  Millers  k 
Thompson,  by  the  authority  of  the  plaintiff,  and  in  accordance  with  bis 
option  in  that  behalf,  paid  the  above-mentioned  sum  of  605Z.  14<.  lOj. 
to  Messrs.  P.  H.  Dean  &  Company,  his  agents,  in  the  following  man- 
ner :  viz.  the  sum  of  24Z.  1«.  2(2.,  part  thereof,  in  cash,  and  the  re- 
mainder by  their  acceptance  of  his  draft  on  them  for  5812.  13«.  8d., 
dated  17th  January,  1855,  and  payable  in  London  at  three  months'  date, 
as  provided  in  the  charter-party. 

On  receiving  this  acceptance,  Messrs.  P.  H.  Dean  &  Company  gare 
to  Millers  &  Thompson  a  receipt,  of  which  the  following  is  a  copy. 

«  Liverpool,  18th  January,  1855. 

<<  Received  from  Messrs.  Millers  &  Thompson  their  acceptance  to 
^^qo-i  Hilary  Marquand's  draft  for  5812.  18«.  8c2.,  *in  favour  of  Bona- 
^  my  &  Marquand,  •  due  20th  April,  1855,  being  balance  of  oat- 
ward  charter  Secret  hence  to  Buenos  Ayres. 

«  5812.  18«.  8(2."  «  P.  H.  Dean  &  Co. 

"  Per  E.  0.  Kbbfb." 

The  above-mentioned  bill  of  exchange  was  never  negotiated ;  and  it 
still  remains  in  the  hands  of  the  plaintiff  unpaid. 

On  28d  January,  1855,  Messrs.  Millers  &  Thompson  suspended  pay- 
ment, and  on  19th  February  following  executed  a  general  assignment 
of  their  property  for  the  benefit  of  their  creditors.    On  13th  February, 
.1855,  Messrs.  P.  H.  Dean  &  Co.,  the  agents  of  the  plaintiff,  gave  notiee 
to  the  shippers  of  the  goods  that  they  must  not  pay  the  freights  payabte 
under  the  bills  of  lading  to  Messrs.  Millers  k  Thompson,  and  tliat  such 
freights  were  to  be  paid  to  the  plaintiff.     The  trustees  of  the  estate  of 
.  Messrs.  Millers  &  Thompson  also  claimed  these  freights  from  the  ship- 
pers.    On  13th  March,  1855,  the  vessel  arrived  in  Buenos  Ayres;  and 
the  plaintiff,  as  master  of  the  vessel,  received  from  the  consignees, 
under  the  bills  of  lading,  the  2442.  5«.  2<2.,  being  the  amount  which  vas 
made  payable  by  the  bills  of  lading  in  Buenos  Ayres.     The  plaintiC^ 
also,  having  received  notice  that  Messrs.  Millers  4;  Thompson  hA 
stopped  payment,  and  that  the  residue  of  the  8502.  payable  under  the 
charter-party,  and  the  freights  payable  in  England  under  the  bills  of 
lading,  were  unpaid,  endeavoured  to  stop  the  goods  for  the  unpaid 
freights ;  and  he  succeeded  in  collecting  about  152.  from  two  of  the  cob- 
signees :   but  the  other  consignees  refused  to  pay ;   and  the  plaintif 
ultimately  delivered  the  whole  of  the  cargo  to  the  persons  holding  the 
jnQoq-i  bills  of  lading  without  receiving  any  freight  from  *them  beyond 
J  the  2442,  5«.  2d.  and  152.,  making  together  2592.  5«.  2d.    »» 
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part  of  the  850^  made  payable  under  the  charter  has  been  paid,  except 
80  much  as  has  been  satisfied  by  the  24{.  1«.  2d.  received  in  Liyerpool, 
tnd  the  2591.  5«.  2d.  received  at  Buenos  Ayres.  Messrs.  Millers  k 
Thompson,  before  their  failure,  had  received  some  part  of  the  freights 
payable  in  Liverpool,  although  the  same  were  not  due  until  one  month, 
after  sailing  of  the  ship. 

By  the  consent  of  all  parties  interested,  it  was  agreed  that  the  de- 
fendant should  receive  from  the  shippers  of  the  goods  the  residue  of  the 
freights  which  were  by  the  bills  of  lading  made  payable  in  Liverpool ; 
and  that  the  defendant  should  pay  the  amount  so  received  to  the  plain- 
tiff if  the  plaintiff  was  under  the  circumstances  above  stated  entitled  rn 
point  of  law  to  require  that  the  freights,  which  were  by  the  bills  of 
lading  made  payable  in  Liverpool,  should  be  paid  to  him :  and  the  de- 
fendant has  accordingly  received  the  sum  of  4002.  from  shippers  of 
goods. 

The  question  for  the  opinion  of  the  Court  is :  Was  the  plaintiff,  under 
the  drcomstances  above  stated,  entitled  to  require  that  the  freights 
which  were  unpaid  at  the  time  of  the  stoppage  of  Messrs.  Millers  & 
Thompson,  and  which  were  by  the  bills  of  lading  made  payable  in 
Liverpool,  should  be  paid  to  him. 

If  the  Court  is  of  opinion  that  he  was  so  entitled,  judgment  is  to  be 
entered  for  the  plaintiff  for  400?.  And,  if  the  Court  is  of  opinion  that 
he  was  not  so  entitled,  judgment  is  to  be  entered  for  the  defendant. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  of  fact  which  % 
jury  might  and  ought  to  draw. 

*Mettishy  for  the  plaintiff. — The  contract  which  the  shipper  r*oiA 
makes  is  with  the  shipowners,  whether  there  be  a  bill  of  lading  *- 
or  not :  the  master,  in  signing  the  bill  of  lading,  acts  as  the  shipowners' 
agent.  K  he  received  the  freight  from  the  shipper,  and  were  sued  for 
h  by  the  charterers,  he  would  be  entitled  to  set  off  the  sum  due  from 
the  charterers  to  the  shipowners.  Supposing  the  freights  arising  on  the 
bills  of  lading  to  be  less  than  that  named  in  the  charter-party,  the  ship- 
owners could  of  course  claim  from  the  shippers  no  more  than  the  lesser 
Mun.  The  convenience  of  allowing  the  shipowners  to  look  to  the  ship-* 
pera,  and  vice  versft,  is  obvious.  If  the  goods  be  badly  stowed,  the 
shippers  most  have  a  remedy  against  the  shipowners ;  their  contract  ie 
independent  of  that  made  in  the  charter-party.  It  is  true  that  such 
goods  only  as  the  charterers  direct  are  to  be  received  on  board :  that, 
however,  affects  only  the  contract  as  between  the  shipowners  and  the 
charterers.  [Erle,  J. — The  charter-party  contemplates  the  ship  being 
employed  as  a  general  ship.]  It  does  so,  undoubtedly.  The  master 
cannot  be  agent  for  both  the  shipowners  and  the  charterers.  It  is  true 
that,  if  the  shippers  had  without  notice  paid  the  freight  to  the  charterers, 
they  would  have  been  discharged :  but  the  notice  fixes  them  with  know- 
ledge of  the  rights  of  the  shipowners.     [Wightman,  J. — The  master 
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is,  by  the  charter-party,  to  sign  bills  of  lading  at  any  rate  of  freight 
that  may  be  filled  in,  and  made  payable  in  any  manner  the  charterers 
may  choose,  without  prejudice  to  the  charter.  Gould  not  the  charterers 
have  directed  that  the  freight  should  be  expressly  made  payable  to  them- 
^.-,  selves?     Crompton,  J. — If  it  had  *been  made  payable  to  the 

■^  shipowners,  without  the  express  assent  of  the  charterers,  would 
not  that  have  been  a  breach  of  the  agreement  ?]  If  the  shipowners, 
on  these  bills,  had  sued  the  shippers  for  the  freight,  the  shippers  could 
have  had  no  defence.  Or  a  Court  of  equity,  at  the  instance  of  the 
shipowners,  would  have  required  payment  to  the  shipowners,  in  order  to 
enable  them  to  set  off  the  freight  due  to  them  on  the  charter.  Sup- 
pose the  whole  freight  to  have  been  payable  at  the  port  of  discharge: 
the  shipowners  clearly,  to  the  extent  of  the  bills  of  lading,  would  bare 
had  a  lien  on  the  goods  for  the  freight,  and  could  claim  no  lien  beyond, 
because  the  master  is  their  agent ;  Mitchell  v.  Scaife,  4  Campb.  298. 
In  Faith  v.  The  East  India  Company,  4  B.  i  Aid.  630  (E.  C.  L.  R. 
vol.  6),  it  was  held  that  the  master  could  not,  by  signing  bills  of  lading 
for  "freight  agreeable  to  freight  bill,**  contrary  to  express  directions 
of  the  shipowner,  destroy  the  shipowner's  lien  on  the  goods :  this  shows 
that  the  master  is  the  agent  of  the  shipowner. 

Kemplay,  contrfi,. — The  shippers  have  entered  into  no  contract  with 
the  shipowners,  who  have  made  over  to  the  charterers  the  right  of 
employing  the  ship  on  freight.  In  Mitchell  v.  Scaife,  the  ques- 
tion was  only  as  to  the  lien  of  the  shipowner  on  goods  shipped  on 
account  of  the  charterer :  it  was  not  suggested  that  a  party,  not  the 
charterer,  shipping  goods  in  the  chartered  ship  had  contracted  with  the 
shipowner.  The  bill  of  lading  here  does  not  state  to  whom  the  freight 
is  to  be  paid :  but  it  is  manifest  that  the  shipper  contracts  only  with  the 
♦94.91  P^^y  ^^^  ^^  owner  of  the  ship  for  the  voyage,  that  *ia  with  the 

-^  charterers,  who  have  put  up  the  ship  as  a  general  ship  ;  and  the 
insolvency  of  the  charterers  can  make  no  difference  in  this  respect.  A 
portion  of  the  sum  for  which  the  charterers  contract  with  the  shipowners 
is  indeed  to  be  paid  to  them  by  the  master  receiving  abroad  such  freight 
as  is  payable  abroad :  that  is  a  matter  between  the  charterers  and  the 
shipowners ;  the  claim  against  the  shippers  could  be  made  by  the  char- 
terers only.  If  the  vessel  had  been  lost  in  her  voyage,  no  freight  would 
have  been  earned  from  the  shippers :  the  transaction  between  the  char- 
terers and  the  shipowners  would  have  been  completed  by  the  payments 
made  by  the  charterers  in  England.  [Crompton,  J. — If,  by  accident, 
no  bill  of  lading  had  been  signed,  the  party  to  sue  for  the  freight  would 
have  been  the  charterers.]  Clearly  so  ;  the  charterers  determine  what 
goods  are  to  be  received,  and  at  what  rate.  A  mere  statement  in  the 
bill  of  lading  that  the  freight  had  been  paid  would,  though  the  freight 
had  not  in  fact  been  paid,  have  bound  the  charterers  as  against  the 
assignee  of  the  bill,  on  the  ground  that  the  captain  signed  the  bill  sa 
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agent  of  the  charterers ;  Howard  v.  Tucker,  1  B.  &  Ad.  712  (E.  0.  L. 
B.  vol.  20).  And  indeed  it  might  be  said  here  that  there  is  no  contract 
in  terms  by  the  shippers  to  pay  the  freight,  even  with  the  plaintiff  as 
master,  but  only  a  statement  that  the  freight  is  to  be  paid  at  Liverpool ;  at . 
any  rate,  if  there  be  such  a  contract,  it  is  with  the  plaintiff  as  master  and 
agent  of  the  charterers  only.  The  shipowners  might  have  detained  goods 
sliipped  on  account  of  the  charterers  themselves,  but  not  goods  shipped, 
through  the  charterers,  on  account  of  other  parties ;  Tate  v.  Meek,  8 
Taunt.  280  (E.  C.  L.  R.  vol.  4).  Parish  v.  Crawford,  2  Stra.  1251 ;  (a) 
*no  doubt,  appears  to  be  an  authority  against  the  defendant,  r^co^o 
There  the  owner  of  a  ship  chartered  her  to  F.,  who  was  to  have  ^ 
the  freight  of  the  goods ;  and  F.  having  taken  goods  on  board  and  not 
baring  delivered  them,  it  was  held  that  the  shipowner  was  liable  to  the 
shipper.  But  that  case  must  be  considered  to  be  overruled  by  James 
t.  Jones,  8  Esp.  N.  P.  G.  27,(6)  and  Mackenzie  v.  Rowe,  2  Camp.  482. 
When  a  ship  is  chartered,  so  exclusively  is  the  charterer  the  owner  pro 
h&c  vice  that  the  assent  of  the  shipowner  to  an  act  otherwise  barratrous 
does  not  prevent  the  act  from  being  barratrous ;  Vallejo  v.  Wheeler,  1 
Cowp.  143,  153.  It  does  not,  indeed,  appear  from  the  report  of  that 
case  what  were  the  terms  of  the  charter-party.  But  the  same  principle 
TO  affirmed  in  Scares  v.  Thornton,  7  Taunt.  627  (E.  C.  L.  R.  vol.  2), 
^here  the  terms  of  the  charter-party  appear  to  be  analogous  to  those 
in  the  present  case :  and  there  the  barratry  consisted  in  an  act  done  by 
the  shipowner  himself.  On  the  other  hand,  if  the  act  be  done  in  obe- 
dience to  the  order  of  the  charterer,  there  is  no  barratry ;  Hobbs  v. 
Hannam,  3  Camp.  93.  Finally,  in  Colvin  v.  Newberry((?)  it  was  held 
that  an  instrument,  though  containing  no  express  words  of  demise, 
whereby  B.,  the  master  of  the  ship,  took  the  ship  into  his  service,  and 
acquired  generally  the  dominion  over  it,  made  B.  the  owner  to  such  an 
extent  that  the  shipowner  was  not  liable  for  the  non-delivery  of  goods 
shipped,  by  parties  cognisant  of  the  contents  of  the  instrument, 
*under  bills  of  lading  signed  by  B.  Major  v.  White,  7  C.  &  P.  r^nAA 
41  (E.  C.  L.  R.  vol.  32),  and  Boucher  v.  Lawson,  Ca.  Temp.  ^ 
Hard.  85, 194,  show  the  same  principle. 

MeUith,  in  reply. — Some  of  the  cases  cited  were  not  decided  upon  an 
ordinary  charter-party.  In  Colvin  v.  Newberry,  1  CI.  &  F.  283,  the 
instrument  was  in  the  nature  of  a  demise  for  time.  Many  of  the  other 
cases  are  earlier  than  Hutton  v.  Bragg,  7  Taunt.  14  (E.  C.  L.  B.  vol.  2), 
▼here  it  was  assumed  that  a  letting  to  freight  was  in  the  nature  of  a 
demise.    But  it  is  now  considered  that  the  charter-party  is  rather  a 

(«)  More  folly  io  Abbott  on  Shipping,  31  (10th  od.^ 

(&)  Mora  folly  in  Abbott  on  Shipping,  32  (10th  ed. 

(«)  In  Dom.  Proe.  1  CU  A  F.  283,  affirming  the  jndgmont  of  Ezeh.  Ch.  in  Newberry  v.  Colvin, 
t  Bing.  190  (B.  C.  L.  R.  vol.  20);  8.  C.  1  Cr.  A  J.  192  jf  which  reversed  the  judgment  of  K.  B. 
in  CoUia  v.  Newberry,  8  B.  A  C.  107  (E.  C.  L.  R.  vol.  16).  See  Fenton  v.  The  City  of  Dublin 
6uu  Packet  Company,  8  A.  A  E.  835  (E.  G.  L.  B.  vol.  35). 
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contract  to  allow  the  charterer  to  use  the  ship.  [Crompton,  J. — Look 
at  the  language  of  Lord  Tenterden,  in  the  House  of  Lords,  m  Colm 
t;.  ^Newherry,  1  CI.  &  F.  297,  8.] 

WiGHTMAN,  J.(a) — The  question  is  whether  the  plaintiff,  under  the 
circumstances  of  this  case,  is  entitled  to  require  payment  to  himself  of 
the  freight  payable  under  the  bills  of  lading.  That  depends  on  the 
question  whether  the  contract  into  which  the  master  and  shippers  hare 
entered  is  made  by  the  master  as  agent. of  the  charterers  or  as  agent  of 
the  shipowners.  Looking  at  the  terms  of  the  charter-party,  I  find  it 
difficult  to  doubt  that  he  is  the  agent  of  the  charterers  and  not  the  agent 
of  the  shipowners.  By  the  terms  of  the  charter-party,  the  ship  is  let 
for  a  particular  voyage,  and  the  charterers  are  to  pay  the  shipowners  a 
lump  freight  for  the  whole  voyage :  and  the  master,  at  the  request  of 
the  charterers,  is  to  make  bills  of  lading  at  any  rate,  and  payable  in 
*9A^']  ^^y  manner,  the  charterers  may  choose,  without  prejudice  to  *the 
•^  charter.  This  therefore  gives  to  the  charterers  the  direct  man- 
agement as  to  the  terms  on  which  the  bills  of  lading  are  to  be  signed. 
In  fa^ct  the  bills  of  lading  are  not  signed  in  any  manner  compromisbg 
the  rights  of  either  party ;  for  all  the  freight  now  in  question  is  to  be 
paid  in  Liverpool,  as  per  margin ;  and  the  margin  specifies  only  that  H 
is  to  be  paid  within  a  month  of  the  shfp's  sailing,  not  specifying  to 
yhom  it  is  to  be  paid,  leaving  thus  open  the  question  who  is  entitled  to 
claim  the  freight,  in  other  words,  whose  agent  the  master  is.  As  far 
as  the  parties  shipping  the  goods  are  concerned,  there  may  be  an  un- 
named principal,  to  whom  they  are  to  look.  But,  when  it  is  once 
shown  that  the  master  was  in  fact  acting  for  the  charterers,  ajid  this  is 
made  known  to  the  shippers,  it  appears  to  me  that  the  charterers  are 
entitled  to  recover  the  freight  under  the  general  authority  which  the 
shipowners  have  conferred  upon  them.  Whatever  might  have  been  the 
result  if  the  charter  had  not  contained  these  terms,  I  think  it  cletf 
that  the  charter  here  makes  the  charterers  the  parties  entitled  to  the 
freight. 

Erlb  and  Ckompton,  Js.,  concurred. 

Judgment  for  defendant 

(a)  Lord  Campbell,  C.  J.,  had  left  the  Court 
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♦THOMAS  WILLIAM  BRAMSTON,  Esq.,  and  CHARLES  .^^^ 
GRAY  ROUND,  Esq.,  Treasurers  of  the  County  of  ESSEX,  ^ 
V.  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  COL- 
CHESTER.    April  22. 

Bj  a  local  Act  paseed  prior  to  stat.  5  A  6  Viet.  e.  98,  in  furtherance  of  arrangements  made 
betweea  the  juBtices  of  a  county  and  the  council  of  a  borough,  having  a  separate  Court  of 
Quarter  Sessions,  it  was  prorided  that  the  prisoners  of  the  borough  should  be  maintained  in 
the  eonntj  gaol  on  certain  terms. 

Held,  that  this  Act  was  not  a  special  contract  within  the  meaning  of  ttat  5  A  ((  Viet.  c.  98,  s. 
16;  tad  that  the  local  Act,  being  inoonsistent  with  the  general  enaetmenty  was  repealed  by  it, 
though  not  expressly  mentioned. 

The  following  case  was  stated  for  the  opinion  of  this  Court,  without 
pleadings,  by  consent  and  by  the  order  of  Coleridge,  J. 

An  additional  gaol  for  the  county  of  Essex  was  erected  in,  or  soon 
after,  the  year  1822,  under  the  provisions  of  stat.  1  &  2  6.  4,  c.  cii.(a) 
Before  the  passing  of  the  said  Act,  and  when  the  bill  for  that  Act  was 
being  presented,  it  was  proposed  that  the  boroughs  in  the  said  county, 
of  which  the  borough  of  Colchester  was  one,  should  contribute  to  the 
county  rate  to  be  raised  for  the  said  additional  gaol;  which  propo- 
sition was  objected  to  on  the  part  of  the  said  boroughs,  or  some  of 
them ;  and  opposition  was  threatened  to  the  said  bill  by  divers  parties 
interested  in  and  offering  such  opposition,  on  behalf  of  the  said 
boroughs  or  some  of  them :  whereupon  deputies  from  the  parties 
who  threatened  such  opposition,  and  a  committee  of  the  justices  of 
the  said  county,  conferred  together  on  the  subject,  and  on  such  con- 
ference agreed  on  the  principles  embodied  in  the  clauses  now  form- 
ing sects.  28  and  29  of  the  said  Act,  1  &  2  G.  4,  c.  cii.,  which  clauses 
were  upon  the  report  of  the  said  committee  of  justices  assented  to  and 
•adopted  by  the  justices  of  the  said  county  in  quarter  sessions  r^^^^ 
assembled :  and  the  members  of  Parliament  for  the  said  county  *- 
were  requested  to  procure  the  insertion  of  the  said  clauses  in  the  said 
bill:  and  the  said  clauses  were  inserted  accordingly.  The  following 
are  copies  of  the  28th  and  29th  sections  of  that  Act.  Sect.  28 :  "  And 
whereas  there  are  several  boroughs,  towns  corporate,  liberties,  and  other 
distmct  jurisdictions  within  the  county  of  Essex  aforesaid,  in  which  jus- 
tices acting  in  the  commission  of  the  peace  for  the  said  county  have  no 
power  or  authority :  and  whereas  the  justices  acting  in  and  for  the  said 
boronghs,  towns  corporate,  liberties,  and  other  distinct  jurisdictions, 
have  frequently  for  a  long  time  past  committed  offenders  either  charged 
with  or  convicted  of  offences  committed  within  the  limits  of  the  said 
boroughs,  towns  corporate,  liberties,  and  other  distinct  jurisdictions,  to 
the  county  gaol  for  trial  at  the  assizes  of  the  said  county  of  Essex,  or 
after  conviction  on  their  trials  had  within  such  boroughs,  towns  corpo- 

(a)  Local  and  personal,  public :  '*  For  bnilding  an  additional  gaol  for  the  county  of  Essex,  and 
far  enlarging,  improTing,  and  altering  the  existing  prisons  for  the  same  county." 
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rate,  liberties,  and  other  distinct  jurisdictions,  and  doubts  having  arisen 
respecting  the  authority  for  such  commitments  to  the  county  gaol ;  be 
it  further  enacted,  That  from  and  after  the  passing  of  this  Act  it  shall 
be  lawful  for  the  justices  acting  in  and  for  the  said  boroughs,  towns 
corporate,  liberties,  and   other  distinct  jurisdictions  respectively,  to 
commit  to  the  said  county  gaol  offenders  charged  with   or  convicted 
of  offences  committed  within  the  limits  of  such  boroughs,  towns  corpo- 
rate, liberties,  and  other  distinct  jurisdictions."    Sect.  29 :  <<  And  be  it 
further  enacted,  that  from  and  after  the  passing  of  this  Act,  the  trea- 
surer or  treasurers  of  the  said  county  of  Essex  shall,  and  he  and  they 
is  and  are  hereby  respectively  authorized  to  demand  and  receive  of  and 
*->d«l  ^^^^  **^®  treasurers  or  other  officers  who  shall  receive  the  rates 
■*  or  levies  collected  within  and  for  such  boroughs,  towns  corporate, 
liberties,  and  other  distinct  jurisdictions  respectively,  such  sum  and 
sums  of  money  as  the  justices  of  the  said  county  of  Essex  shall,  at  the 
quarter  sessions  to  be  holden  by  them  next  after  the  close  of  Easter  in 
each  year,  determine  to  be  double  the  average  amount  of  expense  per 
diem  of  feeding  and  clothing  a  prisoner  in  their  county  gaol,  for  each 
and  every  day  any  offender  charged  with  or  convicted  of  any  offence 
committed  within  the   limits  of  the  said  boroughs,  towns    corporate, 
liberties,  and  other  distinct  jurisdictions  respectively,  shall  be  confined 
or  imprisoned  under  such  commitments  as  before  mentioned  in  the  said 
county  gaol ;  and  for  the  recovery  thereof  the  treasurer  or  treasurers 
of  the  said  county  of  Essex  shall  have  the  same  remedy  and  remedies 
against  the  treasurers  and  other  officers  of  the  said  boroughs,  towns 
corporate,  liberties,  and  other  distinct  jurisdictions  respectively,  as  he 
or  they  now  have  for  recovering  or  enforcing  the  payment  of  the  county 
rate  from  any  parish  of  the  said  county;  and  the  said  treasurer  or 
other  officer,  who  shall  receive  the  rates  or  levies  collected  within  and 
for  the  aforesaid  boroughs,  towns  corporate,  liberties,  and  other  distinct 
jurisdictions  respectively,  is  hereby  required  to  pay  the  same  accord- 
ingly out  of  the  said  rates  or  levies :  Provided  always,  that  nothing  in 
this  Act  shall  be  construed  to  alter  in  any  way  any  existing  law  or 
statute  as  to  the  general  liability  to  assessment  to  the  county  rates  of 
any  of  the  said  boroughs,  towns  corporate,  liberties,  and  other  distinct 
jurisdictions,  or  in  any  way  to  abridge  or  alter  their  peculiar  rights  and 
privileges/'     The  whole  of  the  said  Act  is  to  be  considered  as  part  of 

*94QT  *^^®  ^*®® '  *^^  *^y  *part  of  it  may  be  referred  to  by  either  party. 
^  The  borough  of  Colchester  above  mentioned  is  the  borough  named 
by  that  name  in  schedule  (A.)  (a)  to  the  Municipal  Corporation  Act,  5 
&  6  W.  4,  c.  76.  From  the  time  of  the  erection  of  the  additional  gaol 
down  to  the  present  time,  both  before  and  after  the  passing  of  the 
general  Gaol  Act,  6  &  6  Vict.  c.  98,  persons  committed  for  offences 
arising  within  the  said  borough  have  been  sent  to  the  said  additional 

(a)  Sect  L 
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prison  of  the  county  of  Essex  (being  the  county  in  which  the  said 
borough  is  situate) ;  and  there  has  not  been,  before  or  since  the  passing 
of  Stat.  1  &  2  G.  4,  c.  cii.,  any  special  contract  subsisting  between  the 
said  borough  and  county  relating  to  the  said  prisons,  unless  the  agree- 
ment,^ under  which  section  28  and  29  were  inserted  in  the  Act  as  here- 
inbefore stated,  constituted  such  contract ;  but  such  prisoners  have  been 
from  time  to  time  paid  for  on  the  terms  provided  by  the  said  last-men- 
tioned Act.  A  separate  court  of  sessions  of  peace  was  granted  to  the 
said  borough  before  the  passing  of  the  said  statute  5  &  6  Vict.  c.  98. 

The  justices  of  the  county  now  claim  to  be  paid  for  the  expenses  of 
borough  prisoners  under  the  provisions  of  stat.  5  &  6  Vict.  c.  98,  s.  18 ; 
and  the  present  action  is  brought  to  recover  a  sum  of  500Z.,  being  an 
amount  clainied  by  the  said  county  from  the  said  borough  for  prisoners 
under  and  according  to  the  said  18th  section ;  and  in  that  amount  is  in- 
cluded a  sum  of  1002.  for  interest  on  and  instalments  of  money  borrowed 
by  the  county,  in  the  years  1846  and  1847,  for  alterations,  additions,  or 
improvements  in  or  to  the  said  gaol.  The  demand  is  objected  to  by  the 
defendants  in  toto :  First,  *on  the  ground  that  the  payment  to  r^i^ocA 
be  made  by  the  said  borough  in  respect  of  prisoners  ought  to  be  ^ 
regulated  by  the  said  Act  of  1  &  2  G.  4,  alone ;  or,  if  not  so,  then : 
Secondly,  as  to  the  1002.  (part  of  the  said  sum  of  500Z.  claimed),  on  the 
ground  that  the  said  sum  of  lOOZ.,  being  for  interest  and  instalments  of 
money  borrowed  as  aforesaid,  is  a  sum  which  the  justices  of  the  county 
are  not  entitled,  under  the  18th  section  of  stat.  5  &  6  Vict.  c.  98,  to 
compute  and  charge  against  them.  If  the  Court  is  of  opinion  that  the 
defendants  are  right  on  their  first  ground  of  objection,  then  judgment 
is  to  be  entered  for  the  defendants.  If  the  Court  is  of  opinion  that  the 
defendants  are  wrong  on  their  first,  but  right  on  their  second,  ground 
of  objection,  then  judgment  is  to  be  entered  for  the  plaintiffs  for  the 
sum  of  4002. :  but,  if  the  Court  is  of  opinion  that  the  defendants  are 
not  right  on  either  of  their  said  grounds  of  objection,  then  judgment  is 
to  be  entered  for  the  plaintiffs  for  the  sum  of  5002. :  but  without  costs 
in  either  judgment. 

Sir  FUzroy  Kelly ^  for  the  plaintiffs. — The  questions  mainly  depend 
on  the  construction  of  stat.  5  &  6  Vict.  c.  98,  s.  18,  which  enacts  "  that 
in  every  borough  to  which  a  separate  Court  of  Sessions  of  the  peace 
bath  been  or  shall  hereafter  be  granted  or  purported  to  be  granted,  and 
where  the  persons  committed  for  offences  arising  within  such  borough, 
have  been  or  shall  hereafter  be  sent  to  any  prison  of  the  county  in  which 
Buch  borough  is  situated,  and  that  no  special  contract  shall  be  subsist- 
ing between  such  borough  and  county  relative  to  the  said  prisoners,  the 
council  of  such  borough  shall  pay"  to  the  county  the  expenses,  includ- 
ing in  such  expenses  «  all  expenses  of  repairs,  alterations,  additions,  and 
improvements  in  or  to  *the  said  prison.**  The  first  question  is,  p*o;;i 
Whether  there   is  a   special   contract   subsisting  between   the  *- 
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borough  of  Colchester  and  the  county  of  Essex  within  the  meaning  of 
the  clause.  Local  Acts  of  Parliament  are  sometimes  called  contracU 
sanctioned  by  the  Legislature  ;  and  the  phrase  is  very  properly  used  to 
express  an  analogy  by  which  they  are  to  be  construed ;  but  in  stat.  5  k 
6  Vict.  c.  98,  s.  18,  the  contracts  in  contemplation  of  the  Legislature 
were  real  contracts  made  under  the  Gaol  Acts ;  Regina  v.  Mayor  of 
New  Sarum,  2  E.  &  B.  654  (E.  C.  L.  R.  vol.^  75).  Then  the  second 
question  is  whether  the  interest  of  the  money  necessarily  or  properly 
borrowed  to  repair  the  prison  is  to  be  included  in  the  expenses  of 
repairs. 

Bovill,  contrtl. — Stat.  1  &  2  6.  4,  c.  cii.,  was  passed  to  give  effect  to 
the  agreement  by  which  the  rights  of  the  borough  and  the  county  as  to 
the  gaol  were  to  be  settled.  [Lord  Campbell,  G.  J. — In  one  sense  no 
doubt  there  was  a  contract  between  the  borough  and  the  county.  Bot 
in  construing  the  local  Act  we  cannot  look  to  the  preliminary  negotia- 
tions ;  and  we  can  scarcely  call  the  Act  itself  a  special  contract.]  Per- 
haps not :  but  the  special  Act  was  not  repealed  in  terms  by  stat.  5  &  6 
Vict.  c.  98 :  and  general  affirmative  words  in  a  subsequent  Act  do  not 
prevail  over  special  provisions  in  a  previous  Act ;  WiDiams  v.  Pritchard, 
4  T.  R.  2,  Lyn  v.  Wyn,  Bridgman,  122, 127,  Co.  Litt.  115  a,  Gregory's 
Case,  6  Rep.  19  b.  [Lord  Campbell,  C.  J. — Li  all  cases  the  statute 
must  be  construed  according  to  what  appears  to  be  the  intention  of  the 
Legislature.  In  this  case  we  must  see  whether  the  intention  was  td 
*9'^91  establish  a  uniform  system  except  only  where  there  were  special 
■*  *contracts,  or  to  except  local  Acts  also.]  In  ascertaining  the 
intention  of  the  Legislature  the  general  rules  for  the  construction  of 
statutes  are  important :  it  is  with  reference  to  these  that  statutes  arc 
framed.  Sect.  15  shows  that  there  was  no  intention  to  repeal  local  Acts 
under  which  gaols  had  been  constructed ;  for  if  such  Acts  were  repealed 
the  borough  would  in  such  cases  be  bound  to  erect  another  gaol.  [Erls, 
J. — Is  it  not  possible  to  read  sects.  15  and  18  together  thus  ? — Tbt 
borough  shall  have  a  gaol,  unless  the  prisoners  are  maintained  ebe- 
where :  and,  if  they  are  maintained  elsewhere,  it  shall  be  on  the  termi 
in  sect.  18  unless  there  be  a  special  contract  subsisting.]  There  are  no 
words  to  repeal  the  previous  Acts.  [Crompton,  J. — It  would  seem  to 
require  words  to  save  them.  Your  argument  reads  the  ena<;tmentswitk 
an  interpolation  "  except  where  existing  Acts  of  Parliament  rcgulat* 
the  gaols."  Lord  Campbell,  C.  J. — The  argument  must  be  that  snch 
an  exception  is  implied.]  The  minor  question  is,  whether  the  lOOt  is 
part  of  the  expenses  of  repairing.  It  is  a  bygone  matter,  which  should 
have  been  paid  for  at  the  time. 

Sir  F.  Kelly,  in  reply. — The  repairs  were  in  the  years  1846  and 
1847,  after  stat.  5  4  6  Vict.  c.  98  was  law ;  and  the  1001.  is  not,  as  the 
parties  are  agreed,  interest  on  a  loan,  but  a  proportion  of  one  of  the 
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instalments  bj  ifhich  it  was  at  the  time  agreed  that  the  money  should 
be  repaid. 

Lord  Cahpbbll,  C.  J. — I  am  of  opinion  that  judgment  must  be  given 
in  favour  of  the  county.  Looking  at  stat.  6  &  6  Vict.  c.  98,  s.  18,  it 
is  erident  that  *the  special  contracts  there  referred  to  are  actual  r^^ncn 
contracts  made  under  the  provisions  of  the  Prison  Acts,  and  that  *- 
the  words  of  the  exception  in  the  enactment  do  not  include  Parliament- 
ary enactments.  On  that  point  I  never  doubted.  But  Mr.  Bovill 
argued  that,  irrespective  of  that  exception,  the  local  Acts  are  not 
repealed  by  the  general  Act,  5  &  6  Vict.  c.  98.  But,  applying  the  just 
mles  of  construction  to  this  Act,  it  seems  to  me  that  it  was  intended  to 
repeal  such  local  Acts.  We  must  look  to  the  whole  enactment :  and, 
doing  so,  I  think  it  appears  to  have  been  the  intention  of  the  Legisla- 
ture to  sweep  away  all  local  peculiarities,  though  sanctioned  by  special 
Acts,  and  to  establish  one  uniform  system,  except  in  so  far  as  there  are 
express  exceptions.  Beading  sect.  18,  it  appears  in  express  terms  to 
apply  to  every  borough  having  a  separate  Court  of  Sessions  of  the 
peace,  where  the  prisoners  are  sent  to  the  prison  of  the  county,  and 
there  is  no  special  contract  subsisting.  Colchester  is  such  a  borough ; 
and  it  is  clear  that  there  is  no  special  contract.  The  meaning  of  the 
enactment  being  clear,  I  do  not  inquire  whether  the  consequences  are 
desirable  or  not.  The  cases  cited  do  not,  I  think,  affect  this  case.  In 
•II  the  statutes  there  construed,  the  intention  may  well  have  been  not 
to  extend  the  general  enactment  to  cases  already  provided  for.  Here 
the  intention  appears  to  have  been  to  extend  it. 

Then  as  to  the  lOOZ.  When  we  find  it  an  expense  incurred  in  repair- 
ing the  gaol,  after  the  Act  came  into  operation,  it  is  fit  it  should  be 
home  as  part  of  the  repairs. 

WiGHTMAN,  J. — I  am  clearly  of  opinion  that  a  local  *Act  is  ■-♦254 
not  a  special  contract  within  the  meaning  of  this  Act.  As  was 
said  in  the  judgment  in  Regina  v.  Mayor  of  New  Sarum,  2  E.  &  B.  667 
(E.  C.  L.  R.  vol.  76),  it  would  be  doing  violence  to  the  language  of  stat. 
5  i  6  Vict.  c.  98,  to  consider  it  one.  And,  as  to  the  point  that  the 
special  Act  is  not  expressly  repealed,  it  seems  to  me  that  it  was  intended 
to  make  one  general  law,  superseding  all  local  laws  as  to  prisons,  and 
repealing  all  local  Acts.  And  therefore  I  think  stat.  6  &  6  Vict.  c.  98, 
fl.  18,  is  the  governing  enactment. 

As  to  the  100/.,  as  soon  as  it  appears  that  it  is  the  borough's  part  of 
the  expense  of  enlarging  the  gaol  after  the  Act,  there  is  no  question. 

Ehle,  J. — It  is  clear  to  my  mind  that  this  case  is  within  the  general 
enactment,  and  not  within  the  exception  ;  for  there  was  no  special  con- 
tract. I  also  agree  that  the  intention  of  the  Legislature  was  to  repeal 
all  special  usages  as  to  particular  gaols,  whether  depending  on  local 
customs,  or  on  local  Acts.     There  was  good  reason  for  this,  as  the 
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boundaries  of  boronghs  had  been  recently  altered,  and  it  was  convenient 
to  make  one  general  law  for  all  boroughs. 

The  lOOZ.,  as  explained,  is  part  of  the  expense  of  repairs. 

Crompton,  J.,  concurred.  Judgment  for  plaintiff. 


^^«.-,  *BOWES,  HUTT,  WOOD,  and  PALMER  v.  CROLL. 
^^^^  April  25. 

DdcIaratioQ  stated  tbat,  by  contntot  between  plaintiffs  and  defendant,  defendant  agreed  te  pro- 
care,  as  soon  as  possible  and  within  foar  months  from  the  making  of  the  contract,  saffieiesl 
land  for  a  oommonioation  between  a  certain  railway  and  certain  gas  works,  and  stowing  a  eer* 
tain  quantity  of  coals,  **  and  to  grant  a  lease  of  the  same  land  to  plaintiffs  for  a  term  of  in 
years  from  the  date  of  the  said  contract,"  determinable  at  the  end  of  three  years  **  of  the  nad 
term"  by  notice  from  plaintiffs,  which  notice  neyer  was  given ;  that  pluntxffs  shonld  pay  U 
defendant  for  the  land  half-yearly  an  annual  rent  equiralont  to  4  per  cent  on  the  money  paid 
by  defendant  for  the  purchase,  the  first  payment  to  be  made  six  months  after  possession  of  thi 
land  should  be  given  to  plaintiffs,  from  which  time  only  the  rent  was  to  run :  and  that,  '<mp«a 
the  termination  of  the  said  term  of  five  years,  by  effluxion  of  time  or  by  notice,"  defeodut 
should  pay  to  plaintiffs  all  the  moneys  expended  by  them  for  laying  down  sidings  for  tbt 
communication,  and  building  sheds  and  erections  on  the  land  for  the  purposes  mentioned  ii 
the  contract  (less  5  per  cent  for  deterioration).  Allegation :  that,  in  part  performance  <^  tbi 
contract,  defendant  procured  the  land  and  put  plaintiffs  into  possession;  and  that  plaiatifi 
occupied  and  enjoyed  the  land  from  that  time  "  until  the  termination  of  the  said  term  of  fttf 
years  aj3  hereinafter  mentioned;"  and,  during  the  term  they  so  occupied,  Ac,  did,  pursoaaito 
the  contract,  expend  money  for  laying  down  sidings,  Ac. ;  "  that  the  said  term  of  fire  yeon 
has  expired  and  terminated,  to  wit,  by  effluxion  of  time,*"  that  all  things  necessary  had  hap- 
pened to  entitle  plaintiffs  to  receive  from  defendant,  and  render  defendant  liable  to  pij,  thi 
money  expended  (less,  Ac.) :  but  defendant  had  not  paid. 

Plea :  "  That  no  lease  of  the  said  land  was  ever  granted  to  the  plaintiffs  by  the  defendant  par- 
suant  to  the  said  agreement;  nor  did  the  said  term  of  five  years  in  the  said  agreement  ace* 
tioned  and  contemplated  ever  come  into,  or  have,  any  existence. 

On  demurrer :  Held  a  bad  plea.  For  that  the  granting  of  the  lease  by  defendant  was  not  a  eoa- 
dition  precedent  to  his  liability  to  repay  the  money ;  and  the  meaning  of  the  word  *'  lena* 
was  not,  in  the  agreement,  restricted  to  a  term  created  by  lease,  but  included  a  period  of  In 
years  during  which  the  plaintiff  should  occupy,  after  being  put  into  possession  under  tin 
contract 

The  first  count  of  the  declaration  charged  that  a  certain  contract  or 
agreement  was  made  and  entered  into,  in  writing,  by  and  between  plain- 
tiffs and  defendant,  by  which,  among  other  things,  defendant  contracted 
and  agreed  with  plaintiffs  to  procure  as  soon  as  possible,  and  within  not 
exceeding  four  months  from  the  making  of  the  said  contract,  such  » 
sufficient  quantity  of  land  as  might  be  required  for  the  means  of  com- 
munication between  a  certain  railway,  to  wit.  The  East  and  West  IndJA 
Docks  and  Birmingham  Junction  Railway,  and  certain  gas  works,  to 


» 
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wit.  The  Great  Central  *Gas  Consumers*  Company's  works,  at 


Bow  Common,  in  Middlesex,  and  for  stowing  at  least  15,000  tons 
of  coals  near  those  works,  and  to  grant  a  lease  of  the  same  land  to 
plaintiffs  for  a  term  of  five  years  from  the  date  of  the  said  contract,  t^ 
wit,  from  the  6th  day  of  September,  1850,  determinable  at  the  end  of 
the  first  three  years  of  the  said  term  by  the  plaintiffs,  upon  giring» 
certain  notice  in  the  said  contract  in  that  behalf  mentioned,  but  wbidi 
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notice  never  was  given :  and  it  was  in  and  by  the  said  contract  further 
declared  and  agreed,  by  and  between  plaintiffs  and  defendant,  that 
plaintiffs  should  pay  to  defendant  for  the  said  land  half-yearly  a  rent 
which  would  be  equivalent  to  4Z.  per  cent,  per  annum  upon  the  money 
which  should  be  paid  by  the  defendant  for  the  purchase  of  the  freehold 
of  the  said  land,  the  first  payment  of  such  rebt  to  be  made  six  months 
after  possession  of  such  land  should  be  given  to  plaintiffs  ;  from  which 
time  only  the  said  rent  was  to  run.     And,  by  the  said  contract,  it  was 
further  agreed,  by  and  between  plaintiffs  and  defendant,  that,  upon  the 
termination  of  the  said  term  of  five  years,  by  effluxion  of  time  or  by 
notice,  defendant  should  and  would  pay  to  plaintiffs  all  the  moneys 
expended  by  them  for  the  purpose  of  laying  down  sidings  necessary  for 
mch  commtmication  as  aforesaid,  and  erecting  and  building  the  neces- 
sary coal-sheds  and  erections  on  the  said  land,  to  wit,  the  coal-sheds 
and  erections  necessary  for  the  purposes  in  the  said  contract  mentioned, 
less  52.  per  cent,  per  annum  for  deterioration  in  value.     Averment : 
that  afterwards,  to  wit,  in  pursuance  and  part  performance  of  the  said 
contract,  defendant  procured  the  quantity  of  land  required  for  the  pur- 
poees  aforesaid,  and  caused  the  plaintiffs  to  be,  and  accordingly  the 
plaintiffs  were,  put  *into  possession  of  it.     That  plaintiffs  occu-  r^^r^ 
pied  and  enjoyed  the  said  land,  from  the  time  when  they  were  so  ^  " 
put  into  possession  of  it,  for  a  long  space  of  time,  to  wit,  until  the  ter- 
mination of  the  said  term  of  five  years  as  hereinafter  mentioned.     That, 
daring  the  time  they  so  occupied  and  enjoyed  the  said  land,  they  did, 
pnrsnant  to  the  said  contract,  expend  a  large  sum  of  money  in  and  about 
and  for  the  purpose  of  laying  down  the  said  sidings  in  the  said  contract 
mentioned,  and  in  and  about  and  for  the  purpose  of  erecting  and  build- 
ing the  said  coal-sheds  and  erections  in  the  said  contract  mentioned. 
That  the  said  term  of  five  years  has  expired  and  terminated,  to  wit,  by 
effloxion  of  time.     And  that  all  things  necessary  have  happened  and 
been  done  to  entitle  plaintiffs  to  receive  from  the  defendant,  and  to  ren- 
der him  liable  to  pay  to  them,  the  said  sum  of  money  so  expended  by 
them  as  aforesaid,  less  5/.  per  cent,  per  annum  for  deterioration  in  value. 
That  the  moneys  so  expended  by  plaintiffs  as  aforesaid,  after  making 
the  said  deduction  of  5L  per  cent,  per  annum,  amount  to  a  large  sum, 
to  wit,  2869Z.  6«.  Id.     Nevertheless  defendant,  although  often  requested 
so  to  do,  has  not  paid  to  plaintiffs  the  said  last-mentioned  sum  of  money, 
or  any  part  thereof,  and  whoUy  refuses  to  pay  the  same  or  any  part 
thereof. 

Plea  (4th),  to  first  count.     That  no  lease  of  the  said  land  was  ever 
granted  to  the  plaintiffs  by  the  defendant,  pursuant  to  the  said  agree- 
ment ;  nor  did  the  said  term  of  five  years  in  the  said  agreement  men- 
tioned and  contemplated  ever  come  into,  or  have,  any  existence. 
Demurrer.     Joinder. 
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^oco-i  Manistf/y  for  the  plaintiffs. — The  defence  suggested  by  *the 
•^  plea  is  that  the  granting  of  a  lease  by  the  defendant  to  the  plain- 
tiffs was  a  condition  precedent  to  the  right  of  the  plaintiffs  to  recover 
from  the  defendant.  But  the  agreement  cannot  be  so  construed.  The 
question  is  as  to  the  intention  of  the  parties.  The  plaintiffs,  for  their 
own  security,  require  that  the  defendant  shall  grant  them  a  lease ;  bat 
the  rent  runs,  as  against  them,  from  the  moment  that  they  are  put  into 
possession.  And  the  five  years  are  to  be  calculated,  not  from  the  grant- 
ing of  a  lease,  nor  even  from  the  plaintiffs  entering  into  possession,  but 
from  the  date  of  the  agreement :  the  liabilities  therefore  cannot  b« 
dependent  upon  the  granting  of  the  lease.  A  somewhat  similar  point 
arose  in  Wood  v.  The  Copper  Miners'  Company,  14  Com.  B.  428  (E 
C.  L.  R.  vol.  78).  There  the  plaintiff  had  erected  works  on  land  of  the 
defendants,  who  had  advanced  to  him  money  towards  the  completion  of 
the  works  ;  and  they  covenanted  to  grant  him  a  lease  of  the  land  for 
twelve  years  at  a  peppercorn  rent ;  and  the  plaintiff  was  to  mortgage 
the  same  immediately  to  the  defendants  as  a  security  for  repayment  in 
seven  years ;  the  plaintiff  to  purchase  of  the  defendants  all  the  coal  he 
should  use  at  the  works  "  during  the  said  term  of  twelve  years,"  and 
the  defendants  (impliedly,  as  it  was  held)  covenanting  to  supply  a  cer- 
tain quantity  of  coal.  To  a  declaration,  alleging  a  breach  of  the  cove- 
nant, by  not  supplying  the  coal,  defendants  pleaded  that  no  lease  had 
been  granted  by  them  to  the  plaintiff.  The  plea  was  held  bad  on 
demurrer :  the  Court  saying  that  the  lease  was  mainly  for  the  benefit 
of  the  plaintiff;  that  <<  term"  meant,  not  technically  a  term  to  be  created 
by  the  intended  lease,  but  a  period  of  time ;  and  that  the  granting  of 
the  lease  was  not  a  condition  precedent.  Yet  there  it  might  have  been 
4C25Q1  contended,  more  reasonably  than  *it  can  be  contended  here,  that 
the  granting  of  the  lease  was  a  condition  precedent,  inasmuch  aa 
the  defendants  were  to  take,  by  the  mortgage  of  the  interest  which  the 
lease  was  to  create,  a  security  for  the  repayment  of  the  advances  which 
they  had  made. 

BovUly  contri. — In  that  case  the  covenants  were  quite  distinct :  the 
lease  was  to  commence  at  a  day  then  past ;  the  agreement  to  continue 
for  twelve  years  from  the  date  of  the  agreement.  Suppose,  in  the  pre- 
sent case,  after  the  plaintiffs  had  entered  and  become  tenants  from  year 
to  year,  they  had  given  a  six  months'  notice  and  had  quitted  the  pre- 
mises :  could  the  defendant  have  been  called  upon  to  repay  the  monej 
which  the  plaintiffs  had  expended  under  the  new  contract  ?  The  lan- 
guage of  the  contract  makes  the  money  payable  ^'  upon  the  termination 
of  the  said  term  of  five  years,  by  effluxion  of  time  or  by  notice  :"  thai 
9iust  mean  such  time  or  notice  as  the  proposed  lease  would  make  essenr 
tial  to  the  termination  of  the  term.  That,  under  such  circumstances^ 
the  execution  of  a  lease,  giving  to  the  parties  the  permanent  rights  and 
interests  looked  to  by  the  agreement,  is  an  essential  part  of  the  con- 
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sideratioQ  for  the  agreement,  and  that  therefore  the  non-execution  of 
the  lease  prevents  the  agreement  from  being  enforced,  appears  from 
Swatman  v.  Ambler,  8  Exch.  72. f  It  is  true  that  there  the  agreement, 
the  breach  of  which  was  complained  of,  was  to  pay  rent  "  during  the 
said  term :"  but  the  decision  must  have  been  the  same  had  the  agree- 
ment been  to  paj  money  at  the  termination  of  the  term.  [Eble,  J. — 
I  am  not  sure  of  that.  A  party  holding  for  a  long  term  has  a  r^^o^A 
*very  different  interest  from  that  which  he  has  when  he  holds  on  ^ 
a  contingency ;  and  his  liability  to  pay  at  the  determination  of  his 
interest  may  well  be  different  according  to  the  interest  which  he  takes.] 
That  distinction  is  in  favour  of  the  defendant.  The  agreement  here  is 
to  pay  at  the  end  of  the  term,  not  at  the  end  of  the  possession.  [Wight- 
man,  J. — ^Y}^J  did  not  the  defendant  grant  a  lease  ?]  That  does  not 
appear.  [Crompton,  J. — We  must  take  the  plea  most  strongly  against 
him:  it  is  consistent  with  the  plea  that  he  refused  to  grant  the  lease.] 
He  may  be  liable  to  an  action  for  not  granting  it :  but  the  question  is 
whether  the  liability  to  pay,  contemplated  by  the  agreement,  has  ever 
arisen.  [Ckompton,  J. — We  should,  I  think,  require  strong  language 
hefore  we  believed  that  an  act  to  be  done  by  the  defendant  was  a  con- 
dition precedent  to  his  liability.]  If  a  party  to  a  submission  to  arbitra- 
tion revokes  the  submission  he  is  not  liable  to  the  performance  of  the 
award.  [Lord  Campbell,  C.  J. — The  Legislature  has  now  made  pro- 
vision for  the  correction  of  that  evil  ;(a)  and  it  was  an  anomaly.]  It 
might  have  been  unjust  to  allow  a  party  to  revoke  his  submission :  but, 
that  being  allowed,  it  was  not  anomalous  to  make  such  revocation  an 
answer  to  an  action  on  an  award  made  after  the  revocation.  [Erle, 
J.— If  a  party  is  let  in,  under  an  agreement  for  a  term,  and,  no  lease 
heing  executed,  he  becomes  tenant  from  year  to  year,  then  he  is  tenant 
under  such  of  the  stipulations  of  the  lease  as  are  consistent  with  a 
tenancy  from  year  to  year.]  That  surely  would  not  comprehend  an 
agreement  to  pay  money  at  the  end  of  the  proposed  term.  That  tj^q/^-i 
the  execution  of  *the  lease  is  essential  to  raise  the  liability  as  to  ^  ** 
matters  connected  with  the  interest  in  the  lease  appears  from  Soprani 
r.  Skurro,  Yelv.  18,  and  Pitman  v.  Woodbury,  8  Exch.  4  rf  and  Humph- 
reys V.  Jones,  5  Exch.  952,t  shows  that  the  stipulations  made  with 
reference  to  one  contract  cannot  be  transferred  to  another.  The 
defendant  here  must  have  relied  upon  the  lease  as  the  security  for  the 
rent  for  the  five  years :  the  mere  occupation  by  the  plaintiffs,  during 
that  time,  was  no  such  security :  and  it  cannot  be  that,  if  the  defend- 
ant's liability  to  pay  the  money  was  not  produced  by  the  plaintiffs  occu- 
pying for  four  years  and  three  hundred  and  sixty-four  days,  it  could  be 
produced  by  the  occupation  for  one  additional  day.  When  the  agree- 
ment is  looked  at,  it  appears  that  the  term,  to  be  created  by  the  lease, 
might  terminate  in  two  ways,  either  by  notice  from  the  plaintiff  de- 
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termining  it  at  the  end  of  three  years,  or  by  the  efflux  of  fiye  years. 
An  interest  so  specially  limited  is  very  different  from  that  enjoyed  bj 
five  years'  occupation. 

Manisty  was  not  called  on  to  reply. 

Lord  Campbell,  G.  J. — ^In  all  cases  where  the  Court  has  to  determine 
whether  a  particular  stipulation  constitutes  a  condition  precedent,  it 
must  look  at  the  intention  of  the  parties  as  expressed  in  the  agreement: 
and,  if,  upon  looking  at  the  agreement,  the  stipulation  does  appear  to 
be  a  condition  precedent,  the  party  who  has  failed  to  perform  it  is  not 
entitled  to  claim  from  the  other  party  the  performance  of  the  agree- 
*9fi91  "^®^*'     ^^®  cases  which  have  been  cited  give  us  but  little  assist- 

■'  ance :  *they  establish  principles  which  are  not  contested.    The 
question  here  is  whether  it  was  the  intention  of  the  parties  that,  in  tlie 
events  which  have  happened,  the  plaintiffs  should  have  a  right  of  action 
against  the  defendant  for  the  non-payment  of  the  money.     Now  it 
appears  to  me  that,  upon  this  agreement,  the  parties  did  intend  that,  if 
the  plaintiffs  had  possession  for  five  years  as  tenants,  then,  althongl 
there  should  be  no  lease,  they  should,  at  the  expiration  of  the  fire 
years,  be  entitled  to  demand  payment  of  the  money.     We  must  remem- 
ber that  the  execution  of  the  lease  was  an  act  to  be  done  by  the  defend- 
ant.    If  it  had  been  an  act  to  be  done  by  the  plaintiffs,  it  might  hare 
been  said  that  they  could  not  demand  payment  till  they  had  done  it: 
but  it  was  an  act  that  the  defendant  might  at  any  time  do  proprio  motn. 
If  the  defendant  did  not  grant  the  lease,  when  he  might,  and  allowed 
the  plaintiffs  to  spend  their  money  on  the  land,  he  cannot,  I  think, 
make  his  own  nonfeasance  an  excuse  for  not  repaying  the  plaintiffs. 
In  some  cases,  it  is  true,  the  execution  of  a  lease  is  essential,  because 
without  the  lease  it  is  impossible  to  say  what  the  liability  is.     But  here 
the  liability  is  defined  ;  and  nothing  in  the  lease  could  vary  the  defend- 
ant's liability  at  the  end  of  the  five  years.     Could  the  defendant,  bj 
withholding  the  lease,  deprive  the  plaintiffs  of  the  money  they  had  laid 
out  on  the  faith  of  the  agreement  ?     We  must  see  what  the  parties 
intended  at  the  time  of  the  contract :  we  cannot  make  a  contract  for 
them.     I  think  the  meaning  was  that,  if  the  plaintiffs  were  put  into 
possession  for  five  years,  and  laid  out  their  money,  they  should,  at  tie 
end  of  the  five  years,  be  entitled  to  be  paid  by  the  defendant.     There 
must,  therefore,  be  judgment  for  the  plaintiffs. 
*9fi^l       *WiQHTMAN,  J. — I  am  of  the  same  opinion.     I  think  the 

-'  meaning  of  the  agreement  was  that  the  plaintiffs  should  have 
the  occupation  of  the  premises  for  five  years,  and,  at  the  expiration  of 
that  time,  were  to  receive  payment  of  the  money  that  they  shoold  have 
laid  out.  Although  the  technical  word  « lease''  is  introduced,  that  made 
a  stipulation  for  an  act  to  be  performed  by  the  defendant :  as  to  his 
liability,  it  is  not  material  whether  the  lease  were  granted  or  not :  the 
essential  thing  was  that  the  plaintiffs  should  occupy  for  five  jeara 


6  ELLIS  &  BLACKBURN.    Q.  B.  263 

That  is  certainly  consistent  with  the  justice  of  the  case,  as  it  appears 
by  the  agreement.  It  would  be  very  hard  if  the  defendant  could  turn 
round  and  say  that  he  had  not  done  an  act  which  he  ought  to  have 
done,  and  was  therefore  relieved  from  all  liability.  That  result  could 
never  have  been  contempbted. 

Erle,  J. — I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to 
recover  upon  the  agreement  which  is  on  the  record.  The  defendant  is 
to  grant  them  possession  for  five  years,  and,  at  the  expiration  of  the 
time,  is  to  pay  them  the  money.  The  plaintiffs  have  occupied  for  the 
ire  years,  and  have  put  fixtures  on  to  the  land ;  the  term  is  expired ; 
and  they  want  the  money.  The  defendant  says,  by  the  agreement  I 
was  to  grant  a  lease,  and  the  money  was  to  be  paid  at  the  expiration 
of  that  lease.  I  am  of  opinion  that  the  granting  of  the  lease  by  the 
defendant  was  not  a  condition  precedent.  This  falls  within  a  class  of 
cases  which  have  repeatedly  been  before  the  Court,  where  parties  stand 
to  each  other  in  the  relation  of  landlord  and  tenant,  upon  the  under- 
standing that  a  lease  is  to  be  granted,  but  the  lease  not  being  granted, 
they  go  on  in  that  relation  for  a  long  *time ;  so  that  the  question  r^^/M 
is,  how  many  of  the  stipulations  which  were  to  have  been  intro-  *- 
duced  into  the  lease  remain  in  force.  If  the  agreement  had  been  for  a 
ninety-nine  years'  lease,  and  one  of  the  intended  stipulations  of  the 
lease  was  that  the  tenant  should  build  during  the  term,  it  is  manifest 
that  he  could  not  be  called  upon  to  build  while  he  held  for  an  uncertain 
term.  So,  if  there  had  been  a  stipulation  that  the  tenant  under  the 
lease  should  repair,  he  would,  if  he  held  only  from  year  to  year,  be 
boond  only  to  tensAtable  repairs.  The  question  always  is,  whether  a 
stipulation  is  materially  connected  with  the  lease  which  has  not  been 
granted.  I  think  that  here  the  stipulation  was  not  connected  with  the 
intended  lease.  The  landlord's  interest,  according  to  the  agreement, 
was  not  affected  by  the  omission  to  execute  the  lease ;  and,  moreover, 
the  execution  of  the  lease  was  a  thing  which  he  was  to  do  himself;  and 
at  the  end  of  the  term  he  was  bound  to  perform  the  agreement  to  pay 
the  money,  although  he  had  omitted  to  execute  the  lease. 

Cromptok,  J. — I  also  am  of  opinion  that  the  execution  of  the  lease 
by  the  defendant  was  not  a  condition  precedent  to  his  liability  to 
pay  the  money.  When  the  act,  which  is  said  to  be  a  condition  prece- 
dent, is  an  act  to  be  done  by  the  party  who  insists  on  its  non-perform- 
ance, strong  words  are  wanted  to  justify  such  a  construction,  although, 
undoubtedly,  there  might  be  words  which  would  have  the  effect  of  en* 
abling  a  party  to  insist  on  his  own  non-performance.  I  disclaim  acting 
on  a  general  view  of  the  justice  of  the  case;  for  we  cannot  say  that 
there  may  not  be  circumstances  with  which  we  are  unacquainted :  but 
we  must  collect  the  meaning  of  *the  parties  from  the  language  ri^ni^r 
of  the  agreement.  I  construe  it  to  mean  that^  when  the  plain-  ^ 
tiffs  had  occupied  for  five  years,  they  were  to  have  the  money.    It  is 
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argued  tlat  they  must  occupy  for  a  «term"  of  five  years,  and  that  this 
means  a  term  created  by  a  lease.  I  think  that  is  a  narrow  construction. 
We  have  the  authority  of  the  Court  of  Common  Pleas  in  Wood  v.  The 
Copper  Miners'  Company,  14  Com.  B.  428, 467  (E.  C.  L.  R.  vol.  78),  that, 
in  a  similar  case,  "the  words  <term  of  twelve  years*  and  <term  afore- 
said' "  "do  not  mean  the  term  to  be  created  by  the  lease,  in  the  tech- 
nical sense  of  the  expression,  but  that  the  true  meaning  of  the  word 
<  term*  there  is  <  period'  or  <  space  of  time.'  "  When  the  case  was  after- 
wards argued,  on  error,  in  the  Exchequer  Chamber,(a)  that  point  wm 
not  disputed.  Now,  if  we  adopt  that  construction  here,  as  we  most  do 
to  carry  out  the  intention  of  the  parties,  there  is  an  end  of  the  question. 
The  stipulation  is  that  a  term  is  to  be  granted  to  the  plaintiffs  in  order 
that  they  may  have  the  security  of  the  land,  and  that,  if  they  put  fix- 
tures in  it,  they  are  to  be  repaid  at  the  end  of  the  time. 

Judgment  for  the  plaintiffs. 

(a)  See  note  (a)  to  Wood  v.  The  Copper  Miners'  Company,  17  Com.  B.  594  (E.  C.  L.  S.  ?oL 
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Declaration  charged  that  P.  drew  a  bill  of  exchange  payable  to  his  own  order,  and  endorsed  it  t« 
defendant,  who  endorsed  it  to  plaintiff;  and  that  the  bill  was  dishonoored,  and  defendant  did 
not  pay  it    Plea,  denying  the  endorsement  to  the  defendant 

On  demurrer : 

Held,  by  Lord  Campbell,  C.  J.,  Wightman  and  Erie,  Js.,  that  the  plea  was  bad,  the  defendttl 
being  estopped,  by  his  admitted  endorsement,  from  traForsing  the  endorsement  to  himselt 

Dubitante  Crompton,  J. 

The  first  count  of  the  declaration  charged  that,  on  Ist  November, 
1854,  one  G.  E.  Pinkney,  by  his  bill  of  exchange  now  oyerdae,  directed 
to  one  T.  E.  Lane,  required  the  said  T.  E.  Lane  to  pay  to  the  order  of 
the  said  G.  E.  Pinkney  18002.,. six  months  after  the  date  thereof;  a&d 
the  said  G.  E.  Pinkney  endorsed  the  same  to  the  defendants,  who  en- 
dorsed the  same  to  the  plaintiff;  and  the  said  bill  was  duly  presented 
for  payment,  and  was  dishonoured :  of  which  the  defendants  had  due 
notice,  but  did  not  pay  the  same.     (There  were  other  counts.) 

Plea  (Ist),  to  the  1st  count :  <<  That  the  said  bill  was  not  endorsed  to 
these  defendants  as  alleged." 

Demurrer.     Joinder. 

PhipBon^  for  the  plaintiff. — The  defendants  are  not  entitled  to  insifit 
on  the  defence  which  the  plea  sets  up.  They  do  not  deny  their  own 
endorsement  to  the  plaintiff;  and  he  has  taken  the  bill  on  the  faith  of 
that  endorsement.  It  is  not  suggested  that  the  plaintiff  has  not  given 
value  to  the  defendants.  [Erlb,  J. — Do  you  say  that  the  endorsement 
to  the  defendants  is  not  essential  to  the  negotiability  of  the  bill  ?]    As 
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between  the  present  parties,  the  question  of  negotiability  does  not  arise. 
[Lord  Campbell,  C.  J. — The  bill  requires  payment  to  the  order  of 
*Pinkney :  must  you  not  show  that  there  is  such  order  giving  you  r^Q/^^ 
the  right  ?]     That  must  be  done :  but  the  defendants,  by  en-  ^ 
dorsing,  admit  that  right.     When  the  acceptor  is  sued,  he  admits  only 
the  handwriting  of  the  drawer ;  and,  therefore,  the  title  derived  from 
the  drawer  may  be  impeached  by  him.     But  that  is  inapplicable  to  the 
case  of  an  action  brought  by  an  endorsee  against  his  immediate  en- 
dorser.    On  the  effect  of  an  endorsement,  as  admitting  the  prior  en- 
dorsements, the  authorities  are  uniform ;  Bomley  v.  Frazier,  1  Stra. 
441,  Lake  v.  Hayes,  1  Atk.  281,  Heylen  v.  Adamson,  2  Burr.  669,  675, 
Lambert  v.  Pack,  1  Salk.  127,  Critchlow  v.  Parry,  2  Camp.  182,  and 
note  to  that  case.  Free  v.  Hawkins,  Holt's  N.  P.  R.  560  (E.  C.  L,  R. 
vol.8);  Bayley  on  Bills,  463  (ed.  6);  Byles  on  Bills,  118  (ed.  6); 
Chitty  on  Bills,  646  (ed.  9) ;  Story's  Commentaries  on  the  Law  of  Bills 
of  Exchange,  sect.  Ill  (p.  126,  ed.  1843).     [Erle,  J. — Suppose  the 
plaintiff  to  have  endorsed  to  the  defendants,  and  that  they  had  en- 
dorsed over  to  him.]     That  would  not,  by  the  custom  of  merchants, 
entitle  the  plaintiff  to  sue  the  defendants ;  Britten  v.  Webb,  2  B.  &  C. 
483  (E.  C-  L.  R.  vol.  9).     But  such  a  transaction  cannot  be  presumed 
to  have  taken  place  here,  in  the  absence  of  express  allegation.     [Lord 
Campbell,  C.  J. — Assuming  that,  if  issue  were  joined,  the  defendants, 
at  the  trial,  would  be  bound  conclusively  as  to  the  fact  by  their  admis- 
sion:  does  it  follow  that  the  plea  is  bad?]     The  two  questions  are 
really  the  same.     It  may  be  true  that  the  bill  came  to  the  defendants 
vithout  a  genuine  endorsement :  but  they,  having  endorsed,  cannot  set 
up  this.    [Erle,  J. — They  might  *perhaps  be  liable  as  drawers.]  p^^^o 
Intermediate  endorsements  need  not  be  noticed  at  all.    [Cromp-  ^ 
TON,  J. — But  you  must  recover  secundum  allegata.]     If  the  defendants 
are  estopped   from  disproving  the  endorsement,  the  plaintiff  cannot 
injure  his  claim  by  alleging  it.     In  Chitty  on  Bills,  572  (9th  ed.),  it  is 
said :  «'  It  has  been  decided,  that  in  an  action  against  the  endorser  of  a 
bill  of  exchange,  in  which  the  declaration  stated  several  prior  endorse- 
ments, it  is  not  necessary  to  prove  any  endorsements  on  the  bill  prior 
to  the  defendant's,  though  it  is  otherwise  in  an  action  against  the  ac- 
ceptor ;  consequently,  where  a  remote  endorser  is  sued,  there  will  be 
no  risk  in   stating  all   the   prior  endorsements  in  the  declaration." 
[Crompton,  J. — There  is  no  doubt  as  to  that:  but  the  question  is 
whether  the  defendants  may  not  traverse  your  allegation  of  endorse- 
ment.]    In  Armani  v.  Castrique,  13  M.  &  W.  443, f  though  the  margi- 
nal note  appears  to  state  the  law  in  favour  of  such  a  plea,  there  really 
Was  no  decision  on  the  point ;  but  an  amendment  was  suggested  an  I 
made. 

Kar%lakej  contri. — The  plaintiff  has  chosen  to  aver  specifically  how 
be  has  obtained  a  title  to  the  bill ;  and  therefore  he  has  made  the  par- 
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ticular  title  traversable.  Whether,  on  a  traverse,  the  endorsement  by 
the  defendants  wonld  prove  an  endorsement  to  them  is  a  very  different 
question.  In  Sanderson  v.  Collman,  4  M.  &  G.  209  (E.  G.  L.  R. 
,vol.  43),  it  was  held  that  the  acceptor  was  estopped  from  traversing  the 
fact  of  the  drawing  mode  et  formfi :  but  there  the  estoppel  was  replied, 
*^fiQl  ^^^^  ought  to  have  been  done  *here  if  there  be  an  estoppel. 

^  [Lord  Campbell,  C.  J. — ^What  could  the  plaintiff  do  beyond  re- 
peating his  own  declaration  ?]  He  might  reply  that  there  were  no  ia- 
termediate  endorsements,  and  that  the  name  of  the  G.  E.  Pinksej 
appeared  on  the  bill,  as  endorser.  Or  he  might,  in  the  declaradon, 
have  stated  that  the  defendants  endorsed  a  bill  purporting  to  be  dravn 
.by  G.  E.  Pinkney,  and  endorsed  by  him  to  the  defendants,  as  suggested 
by  Parke,  B.,  in  Armani  v.  Castrique,  13  M.  &  W.  449, 450.t  [Cbomp- 
TON,  J. — There  may  be  an  estoppel  here  as  to  all  that  appears  on  the 
bill :  but  I  do  not  know  what  it  is  that  does  appear  on  the  bill.  Wight- 
man,  J. — In  Armani  v.  Castrique,  13  M.  &  W.  451,t  the  Court  say: 
<(  there  can  be  no  doubt,  that  if  the  matter  of  estoppel  appears  upon 
the  pleadings,  then  it  is  not  necessary  to  reply  the  estoppel,  but  the 
party  may  avail  himself  of  it  on  demurrer."]  It  is,  however,  plain 
that  the  Court  there  held  that  the  pleadings  did  not  show  the  matter 
of  estoppel,  so  as  to  bring  the  case  within  that  rule. 

PhipsoTij  in  reply,  referred  to  Penny  v.  Innes,  1  C.  M.  &;  R.  439.1 
^  Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plea  is  naught,  and 
that  the  plaintiff  is  entitled  to  judgment.  The  declaration  alleges  that 
Pinkney  drew  a  bill  payable  to  his  order  and  endorsed  it  to  the  defend- 
ants, and  that  the  defendants  endorsed  it  to  the  plaintiff,  and  that  it 
was  presented  and  dishonoured.  The  plea  admits  all  these  allegations 
except  the  allegation  of  the  endorsement  by  Pinkney  to  the  defend- 
*^701  ^^^*    ^^^  ^^^  defendants,  *who  admit  that  they  endorsed  to  the 

•^  plaintiff,  at  liberty  to  deny  that  Pinkney  endorsed  to  them! 
The  issue  would  be  idle.  Whether  Pinkney  endorsed  to  the  defendants 
in  blank  or  specially,  the  fact  of  the  endorsement  by  the  defendants 
would  at  the  trial  be  conclusive  evidence  of  Pinkney 's  endorsement  to 
them,  and  would  estop  them  from  showing  that  what  purported  to  be 
Pinkney's  endorsement  was  a  forgery.  The  request  is  to  pay  to  the 
order  of  the  payee  :  when  a  man  endorses  such  a  bill  he  undertakes 
that,  if  the  party  requested  do  not  pay,  he  will ;  and  he  cannot  deny 
that  the  payee  has  made  the  order.  This  is  established  by  a  long  string 
of  authorities.  I  cannot  think  that  any  replication  was  necessary  to 
raise  the  estoppel.  The  plaintiff  could  reply  only  the  matter  already 
shown  by  the  declaration ;  namely,  that  the  defendants  endorsed  to 
him  ;  and  that  is,  of  itself,  an  estoppel.  The  defendants  having,  when 
they  handed  the  bill  to  the  plaintiff,  represented  the  title  as  a  just  one, 
cannot  now  deny  that  it  is  so.  With  respect  to  Armani  v.  Castrique, 
I  should  pay  the  most  sincere  respect  to  a  decision  of  the  Court  of 
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Excheqncr :  but,  as  to  what  was  said  obiter  on  the  suggestion  of  an 
amendment^  I  think  it  is  not  entitled  to  an  equal  consideration.  My 
brother  Parke  appears  to  have  recommended  a  new  form  of  declaring, 
in  all  such  cases,  against  the  endorser,  by  alleging  that  the  defendant 
endorsed  a  bill  purporting  to  be  endorsed  to  him  by  the  party  entitled 
to  endorse :  but  he  could  hardly  have  meant  that  such  a  form  was 
indispensable  for  raising  the  estoppel:  at  any  rate,  if  he  did,  this 
*mthaation  would  not  be  sufficient  to  impeach  the  authorities  Y;k97-i 
▼hich  have  hitherto  regulated  the  pleadings  in  such  cases.  ^ 

WiGHTMAN,  J. — The  defendants  admit  that  they  endorsed  a  bill  pay- 
able to  the  order  of  Pinkney ;  but  they  deny  that  Pinkney  endorsed  to 
them.  I  think  they  are  not  entitled  to  take  such  a  traverse,  and  that 
the  issue  is  immaterial.  The  plaintiff  could  not  recover  without  an 
aTerment  of'  Pinkney 's  endorsement ;  for  that  is  essential  to  the  nego- 
tiability. Some  little  doubt  has  been  suggested  from  the  expressions 
used  in  Armani  v.  Gastrique :  but  nothing  was  said  there  sufficiently 
urgent  to  induce  us  to  determine  contiury  to  the  authorities. 

Cbohpton,  J. — ^We  are  now  for  the  first  time  deciding  this  point ; 
for  none  of  the  authorities  touch  it.  There  are  plenty  of  authorities  to 
show  that  the  estoppel  must  in  the  ultimate  result  prevail.  But  the 
qaestion  is,  whether  the  defendants  are  estopped  from  traversing  the 
mode  in  which  the  plaintiff  alleges  his  title.  He  alleges  that  Pinkney 
endorsed  to  the  defendants :  and  he  must  recover  secundum  allegata  et 
probata.  The  question  therefore  is,  not  whether  the  defendants  can 
dispute  the  plaintiff's  right,  generally,  but  whether  they  can  dispute 
this  peculiar  right.  I  incline  to  think  that  they  may.  K  they  cannot, 
▼e  should  probably  have  found  in  the  books  some  demurrer  to  such  a 
plea.  The  plaintiff  says  that  Pinkney  endorsed  to  the  defendants; 
*and  he  can  prove  this  only  by  showing  a  special  endorsement  r^coyo 
to  them,  or  a  blank  one,  by  Pinkney.  In  cases  of  either  sort  of  ^ 
endorsements  the  holder  may  strike  out  intermediate  endorsements,  and 
decUre  on  the  endorsement  of  a  single  party.  But  there  is  another 
case,  which  gives  rise  to  my  doubt.  Suppose  the  bill  endorsed  specially 
by  several  successive  parties,  and  the  declaration  to  trace  the  bill 
through  all  the  endorsements.  If  the  defendants  are  estopped  here^ 
they  would  be  estopped  from  denying  the  steps  necessary  for  tracing 
the  bill  in  the  case  I  have  supposed.  But  I  think  that  the  estoppel 
goes  no  further  than  to  prevent  the  defendants  from  saying  that  the 
plaintiff  has  no  title,  and  not  to  the  extent  of  preventing  them  from 
Mjing  that  he  has  not  the  particular  title  alleged. 

My  brother  Erie,"  who  has  just  left  the  Court,  agrees  with  my  Lord 
■od  my  brother  Wightman.  Judgment  for  the  plaintiiBf.(a) 

(a)  See  Halifax  v.  Lyle,  3  Ezoh.  446.t 

^ U  11  l_         _l  ■        -  —i 

A  party  endorsing  a  promissory  note  well  as  that  of  all  previous  endorse- 
uapliedly  affirms  its  genuineness^  as   ments ;  and  though  his  endorsee  in  d» 
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K^ 


, daring  against  him,  may,  in  the  usual  he  cannot  be  reqaired  to  prove  it: 
form;  allege  the  making  of  the  note  and  Woodward  v.  Harbin^  1  Alabama,  104. 
its  endorsement  to  the  defendant;  yet 


^0701  *SAMUEL  LUCKLEY  BENSON  v.  HENRY  ANDREW 
"^'"^J  PAULL.    April  2&. 

On  demnirer  to  a  dedaraUon  claimiog  a  writ  of  mandamus  to  enforce  the  ezecvtion  of  a  IcaM 
from  the  plaintiff  to  the  ftefendant,  in  fulfilment  of  a  contract  between  them, 

Held,  thai  the  declaration  was  bad,  as  The  Common  Law  Proccdare  Act,  1854,  sect.  6S.  appliei 
only  to  the  fulfilment  of  sach  duties  as  nright  be  enforced  by  the  prerogative  writ  of  maadft- 
nus,  and  not  to  the  specific  performance  of  contracts. 

Count.  For  that  by  an  agreement  in  writing,  dated  25th  May, 
1855;  and  made  between  plaintiff  and  defendant,  plaintiff  agreed  to  let 
and  defendant  to  take  a  house  npon  lease  for  the  term  of  seven  years 
from  Midsummer  then  next  ensuing ;  and  it  was  further  thereby  agreed 
that  a  lease  and  counterpart  should  be  prepared  at  the  expense  of  the 
defendant;  and  should  be  executed  within  three  months  from  the  date 
thereof.  And  the  plaintiff  avers  that  it  thereupon  became  the  duty  of 
the  defendant  to  prepare  such  lease,  or  to  accept  a  lease  from  him  the 
plaintiff.  Averments :  that  three  months  elapsed  from  the  making  of 
the  agreement :  that  the  defendant  did  not  prepare  such  lease :  that 
the  plaintiff  did  prepare  such  lease,  and  tendered  and  offered  it  to  the 
defendant  for  his  acceptance.  General  averment  of  performance  bj 
plaintiff:  that  plaintiff  is  personally  interested  in  the  fulfilment  of  tbe 
said  duty  by  the  defendant :  that  the  defendant  has  refused  to  fulfil  the 
same,  although  the  plaintiff  demanded  such  fulfilment  a  reasonable  time 
before  this  suit :  and  that  the  plaintiff  has  sustained  damage  by  reason 
of  the  defendant's  non-fulfilment  of  his  said  duty.  And  the  plaintiff 
claims  a  writ  of  mandamus  conmianding  the  defendant  to  prepare  a 
lease  in  accordance  with  the  said  agreement,  or  to  accept  the  said  lease 
so  prepared  by  him  the  plaintiff  as  aforesaid. 

Demurrer.     Joinder. 
*574.T       *-^'^*A>  ^^^  ^'^  defendant. — The  Common  Law  Procedure  Act, 

*  J  1854  (17  &  18  Vict.  c.  125),  sect.  68,  gives  a  plaintiff  a  right  to 
claim  a  writ  of  mandamus  <<  commanding  the  defendant  to  fulfil  any 
duty  in  the  fulfilment  of  which  the  plaintiff  is  personally  interested." 
This,  however,  was  intended  to  apply  only  to  duties  of  such  a  nature 
that  a  prerogative  writ  of  mandamus  would  lie  to  enforce  them.  The 
duty,  if  it  may  be  so  called,  of  specifically  performing  a  contract  is  of 
a  different  kind ;  it  cannot  be  enforced  even  in  equity,  except  in  parti- 
cular kinds  of  contracts,  and  then  only  on  proper  terms.  It  is  well 
known  that  in  the  original  draft  of  The  Common  Law  Procedure  Act, 
1854,  were  clauses  giving  the  Courts  of  law  power  to  order  specific  per- 
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fonnance  of  contracts,  which  clauses  were  struck  out  in  the  House  of 
Lords.  But,  if  the  plaintiff  is  correct,  the  68th  section  gives  this  power, 
and  indeed  a  much  more  extensive  one ;  and,  besides,  takes  away  all 
discretion  in  the  Court,  so  that  a  Court  of  law  not  only  may  order  the 
same  specific  performance  as  a  Court  of  equity,  but  must  order  it,  where 
a  Court  of  equity  would  refuse. 

BcvUly  contrd.. — There  is  a  duty  resulting  from  a  contract.  An 
action  on  the  case  lies  for  the  breach  of  such  a  duty ;  Boorman  t;. 
Brown,  3  Q.  B.  611  (E.  C.  L.  R.  vol.  43).  [Lord  Campbell,  C.  J.— 
No  doubt ;  though  an  action  on  the  case  could  not  be  maintained  for 
the  breach  of  such  a  contract  as  this.  But  do  you  say  that  every  pro- 
mise, even  a  promise  of  marriage,  may  be  enforced  under  sect.  68  ?]  It 
may  be  difficult  to  maintain  that. 

Lush  was  not  called  on  to  reply. 

*Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  right  to  de-  r^nfrr 
mand  a  mandamus  for  the  fulfilment  of  a  duty,  under  sect.  68,  does  ^ 
not  extend  to  the  fulfilment  of  duties  arising  merely  from  a  personal  con- 
tract. If  it  did  so,  it  would  extend  to  every  case  of  contract ;  for  no 
doubt  it  is  the  duty  of  one  who  makes  a  promise  to  fulfil  it.  I  do  not  give 
any  weight  to  the  history  of  the  Act,  or  the  alterations  made  in  it  when 
passing  through  the  House  of  Lords.  It  certainly  was  the  case  that  a 
clause  giving  the  Courts  of  law  power  to  order  a  specific  performance 
vas  rejected,  because  it  was  thought  not  advisable  to  intrust  them  with 
that  power ;  and,  no  doubt,  it  was  not  probable  that  those  who  denied 
that  limited  power  intended  to  give  a  jurisdiction  far  more  extensive 
than  that  which  is  exercised  in  equity :  and  on  Mr.  BovilVs  construc- 
tion the  Act  extends  to  duties  arising  from  contracts  such  as  could  not 
be  specifically  enforced  in  equity.  If  we  are  bound  to  grant  a  writ  of 
mandamus,  ordering  the  fulfilment  of  the  duty  to  perform  this  contract 
to  execute  a  lease,  we  should  be  equally  bound  on  the  application  of  a 
hdy  to  order  a  gentleman  to  fulfil  his  duty,  and  perform  a  promise 
which  he  had  made  to  marry  her.  But,  even  if  the  obligation  were 
confined  to  contracts  of  which  equity  would  enforce  the  specific  per- 
formance, there  are  many  previous  inquiries  to  be  made,  as,  for  instance, 
▼hat  the  terms  of  the  lease  should  be,  and  generally  what  arrangements 
tfe  necessary  to  secure  that  equity  is  done  by  the  enforcement  of  the 
contract.  The  Act  gives  us  no  means  of  making  such  inquiries.  I 
think  the  enactment  must  be  confined  to  such  duties  as  might  have  been 
enforced  by  a  prerogative  writ  of  mandamus.  The  Act  facilitates  the 
obtaining  of  such  a  writ,  and  extends  the  power  of  *granting  it  r^^^p 
to  other  courts  as  well  as  to  the  Queen's  Bench.  Within  such  *- 
limits,  the  power  is  likely  to  be  very  beneficial ;  but  it  would  not  be 
beneficial  if  it  were  extended  to  all  duties  arising  from  contract :  and  it 
was  not  the  intention  of  the  Legislature  so  to  extend  it. 

WiGHTMAii,  J. — I  agree  that  the  duty  which  may  be  enforced  under 
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* 

sect.  68  is  not  a  duty  merely  arising  from  a  contract.  The  constmctioa 
of  the  Act  as  giving  the  word  duty  this  very  general  meaning  wooU 
lead  to  the  consequences  which  my  Lord  has  pointed  out ;  and  the 
omission  of  all  machinery  for  regulating  the  exercise  of  such  powers 
shows  it  was  not  the  intention  of  the  Legislature  to  grant  them. 

Grompton,  J. — In  addition  to  what  has  been  said,  I  will  only  suU 
that  even  the  literal  construction  of  the  language  of  the  Act  shows  that 
the  duty  spoken  of  is  one  in  which  it  may  be  a  question  whether  the 
plaintiif  is  personally  interested.  This  is  applicable  to  public  dutiei, 
but  wholly  inapplicable  to  cases  of  pure  contract,  where  he  only  is  pw- 
sonally  interested.  Judgment  for  the  defendant 


^^^^,  *CHARLES  COPELAND  v.  The  NORTH  EASTERN  Rail- 


■•  way  Company.     April  26. 


The  holder  of  shares  in  a  railway  companj,  whose  Act  incorporated  Uie  Companiefl  dansei  Coa- 
solidation  Act»  1846,  conveyed  the  shares,  along  with  much  other  property,  by  deed,  in  cot- 
sideralion  of  10«.  and  the  uatoral  love  and  affection  which  he  bore  to  his  sister  C,  to  a  trnstai 
in  trost  for  her. 

Held  that  this  conveyance,  though  not  a  sale,  was  a  transfer  within  the  meaning  of  The  Gomp»> 
nies  Clauses  Consolidation  Act,  1845  (7  A  8  Vict  o.  16),  sects.  14,  15,  16,  and  not  a  trannni»- 
sion  within  sects.  18, 19 ;  and,  consequently,  that  the  trustee  was  not  entitled  to  be  registered 
as  holder  of  the  shares  without  delivering  the  deed  to  the  secretary  to  be  kept  by  faim,  u  pie- 
Tided  by  sect  15. 

First  count,  reciting  the  passing  of  <<  The  North  Eastern  Railwa? 
Company's  Act,  1854,  "(a)  whereby,  amongst  other  things,  certain  rail- 
way companies  therein  mentioned  were  dissolved,  and  their  undertak- 
ings vested  in  The  York,  Newcastle,  and  Berwick  Railway  Companv, 
of  which  the  name  was  changed  to  The  North  Eastern  Railway  C<hd- 
pany ;  and  that,  before  that  Act,  one  Edward  Archer,  since  deceased, 
was  the  lawful  holder  of  shares  in  The  York,  Newcastle,  and  Benrick 
Railway.  Company,  and  his  name  was  duly  registered  in  their  registry 
book  ;  and  he  was  also  owner  of  other  shares  in  other  companies ;  and 
by  a  deed  of  indenture,  between  Archer  of  the  first  part,  the  plaintif 
of  the  second  part,  and  Harriet,  sister  of  Archer  and  wife  of  Anthony 
O'Flaherty,  of  the  third  part,  Archer,  for  a  nominal  consideration  of 
10«.,  and  the  natural  love  and  affection  he  bore  to  his  sister,  granted, 
bargained,  and  sold  to  the  plaintiff,  his  heirs  and  assigns,  certain  lands, 
in  trust  for  Archer  for  life,  and  then  for  the  separate  use  of  Mrs. 
OTlaherty;  and  also,  for  the  same  consideration.  Archer  gave,  granted, 
transferred,  assigned,  and  made  over  unto  the  plaintiff,  his  executors, 
.  administrators,  and  assigns,  all  the  various  railway  shares  specified  in  a 
M'Tfn  schedule  to  the  indenture  (amongst  others,  those  in  *The  York, 
•^  Newcastle,  and  Berwick  Railway  Company),  and  also  all  other 

(a)  Stat  17  A  18  Vict  o.  ooxi.,  local  and  personali  pablio. 
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(he  personal  estate  of  Archer,  to  have  and  hold  the  same  upon  similar 
trusts.  And  the  plaintiff  accepted  the  trust ;  and  the  shares  then  be- 
eame  vested  in  the  plaintiff  as  trustee.  Averment :  <<  that  the  said 
conveyance  and  transfer  of  the  said  railway  shares  and  premises  to  him 
the  plaintiff,  as  aforesaid,  was  not  a  sale  thereof,  or  of  any  part  there- 
of, to  the  plaintiff,  but  was  a  free  and  voluntary  gift  and  settlement  of 
the  same  by  the  said  Edward  Archer  to  and  for  the  separate  use  and 
benefit  of  the  said  Harriet  O'Flaherty,  his  said  sister,  without  any  pe- 
eaniarj  or  valuable  consideration,  or  other  consideration  of  any  kind 
except  the  natural  love  and  affection  of  him  the  said  Edward  Archer 
for  his  said  sister.*'  Averments  :  that  the  plaintiff  authenticated  the 
transmission  of  the  shares  to  him  by  a  declaration  in  writing,  and  was 
ready  and  willing  to  authenticate  it  in  any  manner  that  the  directors 
might  require,  and  requested  the  secretary  to  enter  his  name  in  the 
register  of  shareholders.  General  averment  of  fulfilment  of  all  condi- 
tions. Breach:  that  the  defendants  would  not  permit  plaintiff's  name 
to  be  registered.  Claim  of  a  writ  of  mandamus  <<  commanding  the  de- 
fendants to  enter  and  register  in  the  register  of  shareholders  of  the 
said  defendants,  according  to  the  statute  in  such  case  made  and  pro- 
vided, and  their  said  duty  in  that  behalf,  the  name  of  the  plaintiff  as 
the  person  entitled  to,  and  the  holder  and  proprietor  of,  the  shares  in 
the  now  undertaking  of  the  defendants,  called  The  North  Eastern  Rail- 
vaj,  under  and  by  virtue  of  the  said  transfer  and  transmission  thereof 
from  the  said  Edward  Archer  to  the  plaintiff  as  aforesaid." 

Plea,  setting  out  the  indenture,  the  effect  of  which  was  *cor-  ^i^o^jq 
rectly  given  in  the  count :  it  comprised  considerable  landed  ■- 
estate  and  shares  in  many  other  companies,  as  well  as  in  The  North 
Eastern  Railway  Company.  Averment :  that  the  plaintiff  did  not  at 
Any  time  before  the  commencement  of  the  suit  deliver  the  said  inden- 
ture, or  any  other  transfer  of  the  said  shares  by  the  said  Edward 
Archer  to  the  plaintiff,  to  the  secretary  of  the  defendants,  to  be  kept 
by  him,  though  requested  so  to  do ;  and  that  defendants  were  always 
willing  to  register  on  such  transfer  being  delivered  to  their  secretary, 
to  be  kept  by  him. 

Demurrer.     Joinder. 

The  case  was  now  argued.(a) 

Sir  F,  Thesiger,  for  the  plamtiff. — The  question  depends  upon  the 
construction  of  The  Companies  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16).  By  sect.  14,  "  every  shareholder  may  sell  and  transfer 
»1I  or  any  of  his  shares  ;*'  "  and  every  such  transfer  shall  be  by  deed 
dnly  stamped,  in  which  the  consideration  shall  be  truly  stated;  and 
such  deed  may  be  according  to  the  form  in  the  Schedule  (B.)  to  this 
Act  annexed,  or  to  the  like  effect."  The  form  in  the  Schedule  (B.)  is 
**I  of  in  consideration  of  the  sum  of  paid  to 

(a)  Before  Lord  CampbeU,  C.  J.,  ftnd  Crompton,  J. 


279  COPELAJS'D  v.  N,  E.  RAILWAY  CO.    E.  T.  1856. 

me  by  of  do  hereby  transfer  to  the  said 

share  [or  shares],  numbered  in  the  undertaking  called  "The 

Company,*'  [or  pounds  consolidated  stock  in  the  under- 

taking called  <<  The  Company,"  standing  {or  part  of  the  stock 

standing)  in  my  name  in  the  books  of  the  Company],  to  hold  unto  the 
said  his  executors,  administrators,  and  assigns  [or  successors 

*9«m  *^^  *a8signs],  subject  to  the  several  conditions  on  which  I  held 

-'  the  same  at  the  time  of  the  execution  hereof;  and  I  the  said 
do  hereby  agree  to  take  the  said  share  [or  shares]  [or  stock], 
subject  to  the  same  conditions.     As  witness  our  hands  and  seals,  tbe 
day  of  /'By  sect.  15,  «  The  said  deed  of  transfer 

(when  duly  executed)  shall  be  delivered  to  the  secretary,  and  be  kept 
by  him ;  and  the  secretary  shall  enter  a  memorial  thereof  in  a  book  to 
be  called  the  "  register  of  transfers,"  and  shall  endorse  such  entry  on 
the  deed  of  transfer,  and  shall,  on  demand,  deliver  a  new  certificate  t^ 
the  purchaser." 

These  provisions  are  applicable  to  sales  of  shares,  where  the  con- 
sideration can  be  truly  stated  by  inserting  a  sum  of  money  in  tbe 
blank  in  the  form  in  Schedule  (B.),  and  where  the  simple  transfer  to  » 
purchaser  may  conveniently  be  left  with  the  secretary.  But  it  would 
not  be  convenient,  or  indeed  possible,  to  leave  the  present  deed  of  set- 
tlement, conveying  shares  in  several  companies,  with  each  of  the  se> 
cretaries  of  the  different  companies :  nor  could  the  consideration  be 
truly  stated  in  the  form  in  Schedule  (B.).  The  deed  is  not  a  sale; 
Denn  dem.  Manifold  v.  Diamond,  4  B.  &  C.  243  (E.  C.  L.  R.  vol.  10); 
nor  can  the  plaintiff  properly  be  called  a  purchaser.  The  case  is 
within  sect.  18,  which  enacts  that,  <<If  the  interest  in  any  sha» 
have  become  transmitted  in  consequence  of  the  death  or  bankrupt- 
cy or  insolvency  of  any  shareholder,  or  in  consequence  of  the  mar- 
riage of  a  female  shareholder,  or  by  any  other  lawful  means  thm 
by  a  transfer  according  to  the  provisions  of  this  or  the  special 
Act,  such  transmission  shall  be  authenticated  by  a  declaration  in 
writing  as  hereinafter  mentioned,  or  in  such  other  manner  as  the  diree- 
*9ft11  ^^  ^^^'^  require;  and  every  such  ^declaration  shall  state  the 

-^  manner  in  which  and  the  party  to  whom  such  share  shall  have 
been  so  transmitted;"  «and  such  declaration  shall  be  left  with  the 
secretary,  and  thereupon  he  shall  enter  the  name  of  the  person  entitled 
under  such  transmission  in  the  register  of  shareholders."  No  incon- 
venience arises  from  the  trusts,  as  by  sect.  20  the  Company  is  not 
bound  to  notice  them. 

Hugh  HUl^  contri. — ^When  shares  in  a  company  are  made  the  subject 
of  a  settlement  in  trust,  the  ordinary  and  convenient  course  is  for  tbe 
settlor  to  execute  a  deed  in  the  simple  form  given  in  Schedule  (B.\ 
transferring  the  shares  for  a  nominal  pecuniary  consideration  to  tbe 
trustees,  and  to  take  at  the  same  time  a  separate  declaration  of  trust. 
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The  transfer  deed  is  then  left  with  the  secretary,  and  the  trustee  is 
registered  as  absolute  owner.     This  course  has  not  been  pursued  in  the 
present  case :  it  will  be  very  inconvenient  to  the  defendants  if  they  are 
obliged  to  place  on  their  register  complicated  settlements,  even  though 
they  are  not  made  thereby  trustees ;  and  they  submit  that  The  Com- 
panies Clauses  Consolidation  Act,  1845,  does  not  compel  them  to  do  so. 
The  system  is  contained  in  the  clauses,  from  sect.  14  to  sect.  20  inclusive, 
vhich  are  headed  <<  And  with  respect  to  the  transfer  or  transmission  of 
shares,  be  it  enacted  as  follows."     It  contemplates  a  difference  between 
transfer  and   transmission :   transfer  being  where  the  interest  in  the 
shares  passes  by  the  conveyance  of  the  holder,  whether  that  conveyance 
1>e  bj  way  of  sale,  or  mortgage,  or  a  voluntary  gift ;  and  transmission 
being  where  the  interest  passes  by  operation  of  law  upon  the  holder's 
*death,  or  bankruptcy,  or  marriage,  "  or  by  any  other  lawful  r^oon 
means  than  by  a  transfer."     It  is  true  that  in  sect.  14  it  is  said  ^ 
that  (< every  shareholder  m&j  sell  and  transfer"  his  shares:  but  that 
do^  not  mean  that  there  can  be  no  transfer  except  where  it  is  by  way 
of  sale.    In  stat.  8  &  9  Vict.  c.  89,  s.  34,  the  language  is,  that,  where 
a  British  ship  <<  shall,  after  registry  thereof,  be  sold  to  any  other  or 
others  of  Her  Majesty's  subjects,  the  same  shall  be  transferred  by  bill 
of  Bale,  or  other  instrument  in  writing,  containing  a  recital  of  the  cer- 
tificate of  the  registry  of  such  ship  or  vessel,  or  the  principal  contents 
thereof,  otherwise  such  transfer  shall  not  be  valid  or  effectual  for  any 
purpose  whatever  either  in  law  or  in  equity :"  and,  though  the  word  sold 
is  there  used,  this  enactment  has  always  been  held  to  apply  to  every 
species  of  transfer  of  ships  by  the  act  of  the  party,  though  not  to 
transmissions  by  operation  of  law.     The  provision  that  the  consideration 
shall  be  truly  stated  is  only  for  revenue  purposes.     Where  the  considera- 
tion is  not  pecuniary,  a  nominal  consideration  is  the  true  one  for  such 
purposes,  as  is  proved  by  Denn  dem.  Manifold  v.  Diamond.     The  object 
of  requiring  (sect.  15)  that  the  transfer  should  be  kept  by  the  secretary 
vas,  that  the  Company  should  have  proof  that  the  transfer  really  was 
Blade  by  the  one  party  and  accepted  by  the  other.   It  may  be  essential  for 
their  interest  to  be  able  to  show  this :  for  instance,  in  an  action  for  calls, 
tn  original  transfer  deed  in  the  form  in  Schedule  (B.)  executed  by  the 
transferree  would  be  important  as  evidence  against  him.     For  this  object 
it  is  unimportant  whether  the  transfer  was  by  way  of  sale  or  not. 

*Sir  F.  Thesiger  was  heard  in  reply.  Cur.  adv.  vuU,      r*ooq 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (May  ^ 
3d),  delivered  judgment. 

In  this  case  Colonel  Archer  had  conveyed  certain  estates  and  railway 
Glares  to  the  plaintiff,  in  consideration  of  10«.  and  the  natural  affection 
which  he  had  for  his  sister  Mrs.  OTlaherty,  upon  trust  to  pay  the  rents 
and  dividends  to  Colonel  Archer  for  life,  and  after  his  death  upon  trusts 
ia  favour  of  Mrs.  OTlaherty.     The  secretary  of  the  Company  having 
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refused  to  register  the  name  of  the  plaintiff  in  the  register  of  sbare- 
holders,  the  present  action  was  brought  for  damages,  and  with  a  claim 
for  a  mandamus.  The  question  for  our  decision  was,  Whether  the- plain- 
tiff was  entitled  to  have  his  name  entered  on  the  register  as  a  share- 
holder as  a  person  « entitled  under  such  transmission''  referred  to  in 
the  18th  section  of  The  Companies  Clauses  Consolidation  Act,  the  Com- 
pany insisting  that  the  present  case  fell  within  the  14th  and  15th  sec- 
tions of  the  Act  of  Parliament,  and  requiring  that  a  deed  of  transfer 
should  be  left  with  their  secretary,  to  be  kept  under  the  provisions  of 
the  15th  section.  We  are  of  opinion  that  the  Company  are  right  in  the 
view  they  have  taken  of  this  transaction. 

On  examining  the  clauses  in  question,  we  think  that  all  cases  in  which 
the  property  passes  out  of  the  proprietor  to  a  new  taker  are  intended 
to  be  comprised  in  the  set  of  clauses  which  are  introduced  by  the  words 
<<  With  respect  to  the  transfer  or  transmission  of  shares'* :  that  the  14th 
and  15th  sections  relate  to  all  cases  of  direct  transfer  and  conveyance 
i^noATi  ^^^  vivos;  and  that  the  ^transmission  clauses  relate  to  property 

•^  passing  otherwise  than  by  conveyance  of  the  party.    It  was  said 
that  transmission  by  will  might  be  taken  as  a  transmission  by  the  act 
of  the  owner  of  the  shares,  and  that  the  entry  of  the  new  proprietor 
upon  such  transmission  is  regulated  by  sect.  19 ;  but  it  is  clear  that 
**>  the  transmission  by  testamentary  instrument  or  intestacy,"  mentioned 
in  the  19th  section,  is  the  transmission,  in  consequence  of  death,  refer- 
red to  in  the  18th  section.     It  is  treated  as  a  transmission  in  conse- 
quence of  the  death,  and  not  of  the  conveyance  of  the  party.     We 
find  it  impossible  to  hold  that  the  present  case  falls  within  the  class  <^ 
cases  mentioned  in  the  18th  section :  and  we  do  not  think  that  the  gene- 
ral words,  « other  lawful  means  than  by  a  transfer  according  to  the 
provisions  of"  the  Act,  ought  to  be  construed  bs  bringing  a  case  of 
transfer  by  conveyance  within  the  transmissions  mentioned  in  the  18th 
section.     The  case  appears  to  us  to  be  within  the  14th  and  15th  sec- 
tions ;  and  those  sections  apply  to  all  transfers.    The  effect  of  the  pro- 
visions is  that  the  transfer  shall  be  by  an  instrument  in  the  form  of  a 
sale,  which  may  well  be  for  a  nominal  consideration.     The  Legislature 
says  you  may  transfer  by  using  an  instrument  in  the  form  of  a  bill  of 
sale ;  but  we  think  we  should  be  giving  an  undue  weight  to  the  words 
sell  and  tranter  in  the  14th  section  if  we  were  to  hold  that  the  word 
sale  restricted  such  transfers  to  cases  of  actual  purchase  for  money.  K 
the  case  is  not  one  of  transmission  within  the  18th  and  19th  sections, 
this  is  a  strong  reason  for  holding  that  it  falls  within  the  14th  and  15th 
sections :  and  we  are  satisfied  that  the  Legislature  intended  that  every 
transfer  should  be  by  deed  to  be  left  with  the  Company,  which  the  new 
^ao^ri  *taker  was  to  execute,  to  testify  conclusively  his  acceptance  of 

-'  the  shares  and  his  taking  upon  himself  the  liabilities  of  a  share- 
holder. 
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Oar  judgment  will  therefore  be  for  the  defendants. 

Judgment  for  the  defendant8.(a) 

(o)  S«e  Regina  v.  General  Cemetery  Company,  post,  May  8Ul 


The  QUEEN  t>.  EASTWOOD.    April  28. 

A  elieak  of  an  attorney  having  applied  to  hare  the  attomey'e  bill  taxed,  the  Master  taxed  off  a 
eertaia  amunnt,  bat  dedueted  from  this  amount  eertain  additions  which  he  allowed  to  the  bilL 
Aiter  this  dedaetion,  the  sum  taxed  off  was  redaoed  to  less  than  a  sixth  of  the  bill  deliTered. 
fiat,  if  the  som  at  first  taxed  off  had  been  eompared  with  the  amount  in  the  bill  deliTered 
(•ren  augmented  by  the  addiUons  allowed),  the  deduction  would  have  been  more  than  one- 
lixth. 

Hdd :  that  the  som  taxed  off  ought  not  to  hare  been  reduced  by  the  addition  allowed ;  and  that 
the  eosts  ot  the  taxation  were  to  be  paid  by  the  attorney,  under  stat  0  A  7  Viot  o.  73,  s.  37. 

The  defendant  was  tried  at  the  Summer  Lancashire  Assises,  1855, 
on  a  coroner's  inqaest  charging  him  with  manslaughter,  and  was  ac» 
quitted.  The  defence  was  conducted  by  Reuben  Hartley,  an  attorney 
of  this  Court,  who  afterwards  deliyered  a  bill  amounting  to  86L  14«.  6(2. 
On  the  defendant's  application,  the  bill  was  taxed.  On  the  taxation, 
the  Master  taxed  ofif  71.  0$.  Sd.  from  the  bill  delivered :  but  he  also 
added  1{.  48.  8<2.,  in  respect  of  items  not  included  in  the  bill  deliyered ; 
namely.  Us.  Sd.  for  the  assize  fee,  6f.  8d.  for  preparing  brief,  and  3«. 
4(i.  for  attending  counsel.     He  then  made  his  allocatur  as  follows. 

£    f.   d. 

ii  Bill  delivered        -        -  86  14    6 

Taxed  off     ...  657 


Allowed  for  costs  -        -  81     8  11" 


*It  appeared  that  the  6?.  6f.  7d.  was  put  down  by  mistake  for  r^.-^n/. 
5i.  15«.  Td.,  which  was  made  up  by  deducting  the  11.  4«.  8d.  from  '■ 
the  72.  Of.  Sd.  According  to  this  mode  of  stating  the  account,  the 
•moant  struck  off  did  not  amount  to  one-sixth  of  the  amount  in  the  bill 
defirered.  The  Master  afterwards  taxed  the  costs  of  taxation,  and 
nade  the  following  addition  to  the  account. 

£    $.  d. 

<«  Amount  of  bill  as  taxed        •        81    8  11 

Credit  for    ...  800 


28    8  11 
Costs  of  taxation         -       -         4    9    0 

27  17  11" 
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The  credit  was  given  in  respect  of  a  sum  which  the  defendant  had 
paid  before  taxation.  The  defendant,  being  threatened  with  an  action, 
paid  this  amount. 

Lush^  in  last  Term,  obtained  a  rule,  calling  on  Reuben  Hartley  to 
show  cause  why  the  Master  should  not  be  at  liberty  to  review  his  taxa- 
tion, by  disallowing  to  the  said  Reuben  Hartley  the  costs  of  taxation, 
and  allow  the  same  to  the  applicant ;  and  why  he  should  not  amend  his 
allocatur  accordingly.  And  why  the  said  Reuben  Hartley  should  not 
refund  what  has  been  paid  him  for  the  costs  of  taxation,  and  what  may 
be  found  due  upon  amended  allocatur. 

Phipson  now  showed  cause. — It  is  true  that,  if,  instead  of  deducting 
the  IL  4«.  8(2.  from  the  72.  O9.  8d.,  and  treating  the  remainder  as  the 
sum  struck  off,  the  72.  O9.  Zd.  be  considered  as  the  sum  struck  off,  either 
from  the  36Z.  14«.  6(i.,  or  from  37Z.  19a.  2d.  (the  aggregate  of  the  361 

♦9fi71  ^^**  ^^'  ^^^  *^^  ^''  ^**  ^^')'  ^*  ^^  ^^  *more  than  one-sixth  of 
^  the  bill.  But  that  is  not  the  proper  mode  of  ascertaining  the 
«  event*'  of  the  taxation,  within  the  meaning  of  stat.  6  &  7  Vict.  c.  73, 
8.  37.  The  ascertaining  of  the  deduction  72.  Oa.  3<2.  was  a  step  only 
in  the  taxation ;  the  ultimate  taxation  was  that  which  resulted  from  the 
addition  and  deduction  when  both  taken  into  account.  The  defendant 
therefore  must  pay  the  costs  of  taxation,  as  the  <<  bill  when  taxed*'  is 
not  <(  less  by  a  sixth  part  than  the  bill  delivered." 

Luih  was  not  called  upon  to  support  the  rule. 

Per  Curiam  (Lord  Campbell,  C.  J.,  Wightman,  Erle,  and  Cromp- 
TON,  Js.). — We  are  all  of  opinion  that  the  proper  course  was  to  estimate 
the  deductions  by  themselves,  as  constituting  the  sum  taxed  off,  and  not 
to  reduce  them  by  the  addition  made  to  the  bill. 

Rule  absolute. 


Ex  parte  METCALFE.     April  28. 

Tbo  Court  will  not  order  a  Local  Board  of  Health  to  pay  a  reasonable  romnneration  to  the  pw- 
8on  conducting  the  first  election  of  the  Board,  upon  the  suggestion  that  they  have  allowed 
only  an  inadequate  sum  :  the  Board  haying  under  The  Public  Health  Act,'1S48  (II  k,  12  Vkt 
c.  6.3),  a  discretion  as  to  what  sum  they  think  reasonable  to  aUow,  and  the  ezeft;is«  of  (hdr 
discretion  in  this  respect  not  being  subject  to  renew. 

J.  Gray  moved  for  a  mandamus  commanding  The  Local  Board  of 
Health  of  Keighley,  in  Yorkshire,  to  show  cause  why  they  should  not 
pay  to  Richard  Metcalfe  a  reasonable  remuneration  for  the  performance 
of  his  duties  under  The  Public  Health  Act,  1848  (11  k  12  Vict.  c.  63> 
It  appeared  that  Metcalfe  had  been  duly  appointed,  under  sect.  21,  to 
preside  at  the  first  election  of  The  Local  Board  of  the  district,  and  had 
conducted  the  election  and  performed  the  duties  of  the  office.  He  and 
*9ftfil  ^^®  partBcr  (who  were  attorneys)  had,  for  some  time  *preceding 
^  the  election,  been  almost  ezclusirely  engaged  in  preparing  for 
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ity  and  had  incurred  expense  in  the  payment  of  numerous  assistants. 
After  the  election,  he  sent  in  an  account  charging  for  the  services  of 
hiinself,  his  partner,  and  the  assistants.  The  Local  Board  disallowed 
the  charges  for  the'  assistants,  and  made  other  large  deductions  in 
respect  both  of  the  business  done  and  the  expenses  incurred :  and  Met- 
calfe deposed  that  the  sum  which  thej  proposed  to  pay  was  not  a  rea- 
sonable remuneration.  J.  Gray  now  urged  that  by  sect.  30  the  <*  neces- 
sary expenses"  and  a  "  reasonable  remuneration'*  and  "  expenses 
incurred*'  should  be  allowed.  [Lord  Campbell,  C.  J. — How  can  we 
control  or  review  the  discretion  of  the  Board  ?  Suppose  they  were  to 
answer  that  they  had  allowed  what  they  thought  reasonable.]  That 
would  not  be  a  sufficient  answer,  unless  they  added  that  it  was  reason- 
able in  fact.  Suppose  they  appeared  to  have  allowed  a  mere  colourable 
sum,  as  a  penny. 

Lord  Campbell,  C.  J. — The  obligation  can  be  only  to  pay  such  sum 
as  they  consider  reasonable.  The  statute  vests  in  them  a  discretion 
irhich  it  is  supposed  they  will  exercise  honestly ;  and  we  cannot  review 
their  judgment  as  to  what  is  reasonable. 

WiGHTMAN  and  Erlb,  Js.,  concurred. 

Crompton,  J. — The  case  which  Mr.  Gray  puts  would  not  be  one  of 
an  exercise  of  discretion  :  but,  where  we  cannot  see  that  there  has  not 
been  an  exercise  of  discretion,  we  cannot  interfere. 

Rule  refused. 


♦CHAKLES  SAMUEL  TOZER  v.  ROBERT  CHILD  and  ^^^^^ 

THOMAS  HOWARD.    April  29.  ^ 

Coast  for  malicioiulj  rejeeting  the  plaintiff's  rote  at  an  election  of  vestrymen  and  auditors 
m<lcreut  18  A  Itt  Vict  c.  120.  Plea:  That  the  plaintiff  was  rated  to  a  church  rate  more 
than  six  mootfaa  before  the  election,  and  at  the  time  of  the  election  the  rate  was  due  and 
■npsid.  Replication  :  That  the  rate  was  Toid  in  this,  that  it  was  made  for  defraying  expenses 
for  which  a  rat«  could  not  be  made.  Rejoinder :  That  the  rate  was  good  on  the  face  of  it, 
ud  had  never  been  quashed.  Demurrer.  Held,  that,  the  plaintiff  having  no  means  of  ques- 
tiouiog  the  rate,  the  rejoinder  was  not  good.  But  that  the  replication  was  good,  as- it  showed 
that  the  rat«  was  not  due,  and  therefore  that  the  plaintiff  was  entitled  to  vote ;  and  that  the 
Mtion  lay,  malice  being  admitted  on  these  pleadings. 

Count.  That  the  first  election  of  vestrymen  and  auditors  of  accounts 
for  the  parifih  of  Saint  Clement  Danes  under  stat.  18  &  19  Vict.  c. 
120,  was  duly  holden :  and  the  plaintiff,  being  a  parishioner  and  duly 
qualified  to  vote,  offered  his  vote  to  the  defendants,  who  were  church- 
'  irardens  presiding  at  the  election ;  but  the  defendants,  "  well  knowing 
the  premises,  but  contriving  and  fraudulently  and  maliciously  intending 
to  injure  the  plaintiff  and  disappoint  him  of  his  privilege  of  and  in  the 
premises,"  ironld  not  receive  his  vote. 

Plea :  That,  more  than  six  months  before  the  election,  the  plaintiffs 
Wng  then  an  inhabitant  and  occupier  of  premises  in  the  parish,  <<  a 
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certain  rate  or  assessment,  entitled  and  being"  <<  a  fair  and  equal  rate 
or  assessment  at  three  pence  in  the  pound  according  to  the  pound  rents, 
made  the  11th  day  of  May,  1854,  by  the  rector,  churchwardens,  over- 
seers, and  other  inhabitants  of  the  parish  of  Saint  Clement  Danes,  in 
the  county  of  Middlesex,  duly  convened  and  met  together  for  that  pur- 
pose in  the  vestry  room  of  the  said  parish  by  due  and  legal  notice,  being 
a  rate  or  assessment  upon  all  and  every  the  inhabitants  and  occupiers 
of  houses,  shops,  chambers,  rooms,  warehouses,  lands,  tenements,  and 
all  other  rateable  property  within  the  said  parish,  for  defraying  the 
*QQ01  *^^.P^^^^^  ^^  repairing,  amending,  and  supporting  the  church 
-'  and  churchyard,  and  vestry  room  of  the  said  parish,  and 
the  other  necessary  expenses  and  outgoings  relative  to  the  office  of 
churchwarden  of  the  parish  for  the  present  year  of  office,"  was  duly 
and  lawfully  made  by  the  rector,  &c.  Averments :  that  plaintiff  was 
assessed  in  that  rate  and  charged  IO9.  6d, ;  that  it  was  a  parochial  rate 
within  the  meaning  of  stat/ 18  &;  19  Vict.  c.  120,  s.  16 ;  that  plaintiff, 
more  than  six  months  before  the  election,  had  notice  of  the  rate  ;  and, 
at  the  time  of  the  election,  the  rate  was  still  unpaid,  and  the  plaintiff 
not  entitled  to  vote ;  "  wherefore  the  defendants  refused  to  allow  the 
plaintiff  to  give  his  vote  or  to  vote  at  the  said  election." 

Replication  :  That  the  supposed  rate  or  assessment  in  that  plea  men- 
tioned was  not  duly  or  lawfully  made  as  alleged,  but  on  the  contrary 
thereof  was  and  is  wholly  illegal  and  void  in  this,  to  wit,  that  it  was  a 
rate  or  assessment  for,  amongst  other  things,  the  defraying  of  expenses 
and  outgoings  for  which  such  a  rate  or  assessment  could  not  legally  or 
lawfully  be  made ;  and  the  said  expenses  and  outgoings  were  so  included 
in  the  said  rate  or  assessment  as  to  make  the  said  rate  or  assessment 
wholly  illegal  and  void. 

Rejoinder  :  That  « the  said  rate  or  assessment  was  and  is  valid  and 
legal  on  the  face  thereof,  and  had  not  at  any  time  before  the  plaintiff 
offered  to  give  his  votes  and  to  vote  as  in  the  said  first  count  is  men- 
tioned, nor  has  it  since,  been  quashed  or  pronounced  or  adjudged  to  be 
illegal  or  void  by  any  Ecclesiastical  Court,  or  by  any  other  Court  hav- 
ing jurisdiction  in  that  behalf ;  nor  had  the  validity  or  legality  of  the 
said  rate  or  assessment  then,  nor  has  it  since,  been  questioned  in  any 
^AQi-i  Ecclesiastical  Court;  but  the  said  rate  or  assessment  was,  *daring 
-^  the  time  of  the  said  election,  and  when  the  plaintiff  offered  to 
give  his  vote  and  to  vote  as  aforesaid,  and  when  the  defendant  did  what 
is  complained  of  in  the  said  first  count,  and  still  is,  a  subsisting  rate  or 
assessment." 

Demurrer.     Joinder. 

The  case  was  now  argued.(a) 

Shce^  Serjt.,  for  the  plaintiff. — The  Metropolis  Local  Management 
Act  (18  &  19  Vict.  c.  120),  by  sect.  16,  prescribes  the  mode  of  electing 

(a)  Before  Lord  Campbell,  C.  J^  Wightnutn,  Erie,  and  Crompton,  Ji. 
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yestrymen  and  auditors.  The  election  is  to  be  by  the  parishioners  then 
rated  to  the  relief  of  the  poor  in  the  parish :  «  provided  nevertheless, 
that  no  person  shall  be  entitled  to  join  or  vote  in  any  such  election  for 
any  parish,  or  any  ward  of  any  parish,  or  be  deemed  a  rate-payer 
thereof,  or  be  entitled  to  do  any  act  as  such  under  this  Act,  unless  he 
have  been  rated  in  such  parish  to  the  relief  of  the  poor  for  one  year 
next  before  the  election,  and  have  paid  all  parochial  rates,  taxes,  and 
aseeasmenta  due  from  him  at  the  time  of  so  voting  or  acting,  except 
finch  as  have  been  made  or  become  due  within  six  months  immediately 
preceding  such  voting  or  acting."  That  proviso  disqualifies  the  plain* 
iX  from  voting  if  the  assessment  in  question  was  due  from  him ;  but, 
if  the  rate  was  void,  it  was  not  due.  Now  the  replication  shows  that 
the  rate  was  void.  pLord  Campbell,  C.  J. — The  replication  avers  that 
the  rate  was,  amongst  other  things,  for  defraying  expenses  for  which 
Biich  an  assessment  could  not  legally  be  made.  It  would  be  proved  if 
any  item  was  included  in  the  estimate  *which  was  not  strictly  r^itoqo 
legal,  though  perhaps  it  might  be  a  very  small  sum  for  domething  "■ 
approved  of  by  almost  all  the  parishioners.  Such  an  item  should  not 
be  allowed :  but  would  it  render  the  rate  void  ?]  If  the  rate  is  exces- 
ave  it  is  illegal ;  and,  though  good  on  the  face  of  it,  cannot  be  enforced ; 
Parlar  v,  Chesterton,  2  Moore  P.  C.  830.((i)  The  rejoinder  shows  that 
the  rate  has  not  been  quashed ;  but  a  person  assessed  to  a  church  rate 
cannot  take  any  step  to  cause  the  rate  to  be  quashed.  All  he  can  do  is 
to  dispute  its  validity,  and  refuse  to  pay  it ;  Regina  v.  Colling,  17  Q. 
B.  816  (E.  C.  L.  R.  vol.  79),  Rogers'  Ecclesiastical  Law  (p.  223,  2d 
^.).  If  the  churchwardens  will  not  take  the  initiative  and  institute 
proceedings  against  the  parishioners,  the  rate  must  remain  good  on  the 
fice  of  it.  It  is  true  that  the  rate  appears  on  this  record  to  have  been 
made  in  part  for  proper  purposes :  but,  if  the  construction  of  the  Act 
be  as  the  defendants  contend,  the  plaintiff  must  lose  his  franchise,  unless 
he  pays  the  whole,  which  avowedly  includes  more  than  he  is  bound  in 
law  to  pay. 

Knawle9j  contrd. — ^The  rejoinder  is  good.  The  presiding  officer  at 
Ae  election  has  no  means  of  trying  the  validity  of  the  rate ;  he  must 
•ct  upon  the  supposition  that  a  rate  good  on  the  face  of  it  is  valid ;  and 
«ven  if  the  rate  be  avoided  on  appeal  he  is  protected ;  Durrant  v.  Boys, 
<  T.  R.  580,  Hutchins  v.  Chambers,  1  Burr.  679,  580.  It  is  true  that 
there  is  no  appeal  against  a  church  rate :  but  the  objections  here  raised 
•fe  rather  as  to  the  intended  application  of  the  money  than  to  the  rate 
iteelf.  In  Griffin  t;.  Ellis,  11  A.  &  E.  743,  756  (E.  C.  L.  R.  vol.  39), 
Wd  Denman,  C.  J.,  in  delivering  judgment,  expresses  *doubt  r^nQQo 
/•whether  the  rate,  being  in  its  form  regular  and  lawful,  was  ^ 
▼itiated  by  any  design  to  employ  in  any  manner;  for,  if  the  employ- 
ment of  it  should  be  unlawful,  appeal  might  be  made  against  the  church  - 

(a)  Sm  dMttorton  n  V§ilu,  7  A.  A  B.  713  (B.  C.  L  R.  toL  34). 
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■wardens'  accounts."  And  in  Rex  v.  Sillifant,  4  A.  &  E.  354,  361  (E. 
C.  L.  R.  vol.  31),  Lord  Denman,  C  J.,  says :  "  I  believe  we  are  all 
satisfied  that  there  is  nothing  in  the  objection  that  the  purposes  of  this 
rate  are  retrospective,  the  rate  being  correct  on  the  face  of  it.  Tbit 
point  could  be  raised  only  in  objecting  to  the  accounts."  But,  even 
supposing  that  the  vote  was  good,  the  churchwardens  cannot  be  per- 
sonally liable  for  rejecting  it,  as  it  appeared  to  be  bad.  [Lord  Camp- 
bell, C.  J. — Not  if  the  refusal  was  bonfi  fide ;  it  is,  however,  a  ques- 
tion whether,  on  this  demurrer,  we  must  not  take  it  to  have  been  a 
malicious  refusal.] 

SheBj  Serjt.,  in  reply. — In  Durrant  v.  Boys,  and  Hutchins  v.  Cham- 
bers, 1  Burr.  679,  the  rates  were  poor-rates,  against  which  an  appeal 
lies  by  the  party  aggrieved.  In  such  a  case  it  is  just  that  a  rate  un- 
appealed  against  should  be  held  good.  But  it  would  be  very  unjust  to 
apply  this  to  a  church  rate  against  which  the  party  aggrieved  cannot 
appeal.  Farlar  v.  Chesterton,  2  Moore  P.  C.  330,  is  an  express  autho- 
rity that  the  Ecclesiastical  Courts  will  not  enforce  a  rate  made  under 
the  circumstances  pleaded  in  the  replication.  Cur.  adv.  vuU, 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (May  Ist), 
delivered  judgment. 

*9Q41       ^®  ^^^^  **  ^^^^  much  struck  by  the  inconvenience  *which 
^  may  arise  if,  at  the  election  of  vestrymen  under  the  Act  for  the 
better  management  of  the  Metropolis,  the  churchwardens,  who  preside 
as  returning  oflScers,  may  be  called  upon  to  determine  the  legality  or 
illegality  of  a  church  rate  which  is  good  upon  the  face  of  it :  but,  upoa 
consideration,  we  think  that  greater  inconvenience  would  arise  if  the 
non-payment  of  such  a  rate,  although  it  has  not  been  previously  ques- 
tioned, must  conclusively  disfranchise  the  parishioners.    It  seems  quite 
certain  from  the  authorities  cited  in  the  argument  that  there  is  no  appeal 
against  a  church  rate,  and  that  the  parties  assessed  have  no  means  ci 
contesting  its  validity  till  the  churchwardens  think  fit  to  sue  them  for 
non-payment  of  it.     It  seems  equally  certain  that,  when  so  sued  in  the 
Ecclesiastical  Court,  the  parties  rated  are  permitted,  by  way  of  defence, 
to  allege  and  prove  that,  although  the  rate  be  made  with  all  due  for- 
mality, and  although  it  professes  to  be  made  only  for  necessary  and 
lawful  purposes,  it  was  in  truth  made  for  some  unlawful  purposes,  and 
that  it  is  excessive.     The  misapplication  of  the  fund  might  be  objected 
to  when  the  churchwardens  are  called  upon  to  render  their  accounts: 
but  the  course  of  the  Ecclesiastical  Courts  is  to  relieve  the  parisliioners 
from  the  payment  of  such  a  rate,  and  to  pronounce  it  to  be  illegal.    The 
dictum  of  Lord  Denman  in  Rex  v.  Sillifant,  4  A.  &;  E.  361  (E.  C.  L. 
R.  vol.  31),  that  the  objection  to  the  purposes  for  which  a  church  rate,, 
good  on  the  face  of  it,  is  made  can  only  be  raised  by  excepting  to  the. 
churchwardens'  accounts,  is  at  variance  with  Farlar  v.  Chesterton  and, 
other  solemn  decisions.     This  being  so,  we  think  that  under  stat.  18  & 
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19  Vict.  c.  120,  s.  16,  the  parishioner,  at  the  *time  of  the  r^cQQ- 
election  of  vestrymen,  when  his  vote  is  challenged  for  non-pay-  ^ 
ment  of  a  church  rate,  must  be  permitted  to  show  that  the  assessment  is 
not  due  from  him  at  the  time  of  voting,  the  rate  being  illegal  and  void. 
The  greatest  hardship  and  injustice  might  otherwise  follow ;  for  the 
churchwardens,  six  months  before  the  day  of  election,  might  procure 
a  rate  to  be  made,  good  on  the  face  of  it,  but  for  illegal  purposes ;  and, 
never  attempting  to  put  it  in  force,  might  disqualify  all  the  parishioners 
who  omitt^^d  to  pay  it.  Mr.  Knowles  argued  that  the  churchwardens 
might  bonS  fide  believe  the  rate  to  be  good,  although  it  may  be  after- 
wards held  to  be  bad  in  point  of  law,  and  that  thus  they  would  or  would 
not  be  liable  to  an  action  for  refusing  the  vote  according  as  one  Court 
holds  the  rate  to  be  good  or  another  bad.  This  consequence  by  no 
means  follows ;  for,  if  the  churchwardens  act  honestly  in  rejecting  thd 
vote,  they  are  liable  to  no  action,  be  the  rate  good  or  bad.  This  decla- 
ration, following  the  precedent  in  Ashby  r.  White,  2  Lord  Raym.  938, 
alleges  that  the  defendants,  knowing  that  the  plaintiff  was  a  parishioner 
entitled  to  vote,  fraudulently  and  maliciously  prevented  him  from  exer- 
cising his  franchise.  If  they  acted  bon&  fide,  although  mistakenly,  under 
their  plea  of  Not  Guilty  they  have  a  good  defence.  It  was  suggested  that 
this  plea  is  an  argumentative  plea  of  Not  Guilty,  showing  that  there  was 
no  malice.  But,  admitting  the  scienter,  and  not  denying  the  malice,  the 
plea  is  pleaded  only  to  the  title  of  the  plaintiff;  and,  consistently  with 
ill  its  allegations,  the  defendants  themselves  may  have  procured  the 
rate  to  be  made.  They  may  have  been  aware  that  it  could  not  lawfully 
be  enforced ;  for  that  reason  they  may  have  *abstained  from  r^oofi 
attempting  to  enforce  it,  and,  in  refusing  the  plaintiff's  vote,  '■ 
they  may  have  acted  fraudulently  and  maliciously. 

For  these  reasons  we  think  that  the  replication  showing  the  illegality 
of  the  rate  is  suflScient ;  that  the  rejoinder,  merely  alleging  that  the  rate 
is  good  on  the  face  of  it,  and  has  not  been  questioned,  is  bad ;  and  that 
there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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THOMAS  BITTLESTONE,  JOHN  JONES,  and  THOMAS  BAY- 
LIS,  Assignees  of  JAMES  BOUGH,  a  Bankrupt,  v.  WILLIAM 
COOKE,  SAMUEL  HINDLET,  and  DAVID  LOW,  Defendanto. 
April  29. 

B.,  a  trader,  by  bill  of  fale,  oonreyed  aU  his  stock,  and  all  tho  stock  that  sboold  during  Um  «•■- 
tinaance  of  the  secaritj  become  his,  with  a  power  of  sale,  to  0.,  as  a  seeoritj  for  monej  to  W 
adranoed  by  G.  The  bill  of  sale  was  drawn  np  as  a  security  for  an  existing  debt,  as  well  ss  fir 
fresh  advances ;  bat  this  was  a  mistake,  the  whole  consideration  being  fresh  adranoes  not  tt 
exceed  a  certain  sam.  C.  made  the  advances ;  the  property  in  fact  was  of  about  three  tiowi 
the  valao  of  the  advances.  B.  was  at  this  time  in  reality  insolvent:  bnt  the  Cooi^  wUsk 
had  power  to  draw  inferences  of  fact,  drew  the  inference  that  the  advances  were  booi  Ms 
asked  for  and  made  with  a  view  to  keep  the  business  going,  and  in  the  belief  that  they  wodd 
enable  B.  to  get  over  his  diffloulties.  Afterwards  0.  took  possession  of  the  goods.  B.  bciif 
declared  a  bankmpt,  his  assignees  brought  trover  against  0.,  oontending  that  the  transaetioB  is 
question  was  itself  an  act  of  bankruptcy.  On  a  case  stating  these  facts,  in  whioh  the  Cosxt 
had  power  to  draw  inferences  of  fact : 

Held,  that  the  transaction  must  be  viewed  as  if  the  bill  of  sale  had  been  drawn  as  it  wn 
intended  to  bo,  entirely  as  a  security  for. fresh  advances. 

That  the  effect  of  pledging  the  whole  of  the  trader's  property  for  such  advances  was  not  necesn- 
rily  to  delay  his  creditors,  as  the  advances,  even  if  bearing  a  small  proportion  to  the  valasef 
the  property  pledged,  might  be  of  more  advantage  to  the  trader  and  his  creditors  than  tkt 
property  itself;  and,  consequently,  that  the  bill  of  sale  in  this  case,  being  in  fkai  boni  tit, 
was  not,  in  point  of  law,  fraudulent,  nor  an  act  of  bankruptcy. 

Trover  for  carpets,  rugs,  and  other  worsted  fabrics,  the  property  of 
the  plaintiffs,  as  assignees  of  Bough,  a  bankrupt. 

Pleas.  1.  Not  Guilty.  2.  That  the  goods  were  not  the  plaintiffs*. 
Issues  thereon. 

*9Q71       *^^  *^®  *"^^'  before  Lord  Campbell,  C.  J.,  at  the  Guildhall 
^  Sittings  after  Michaelmas  term,  1854,  a  verdict  passed  for  tie 
plaintiffs,  subject  to  a  case ;  by  which  it  appeared  that  James  Bonght 
the  bankrupt,  was  a  manufacturer  at  Kidderminster,  and  the  defendants 
yarn  warehousemen  in  London.    Bough  was  bound  by  articles  of  agree- 
ment to  consign  all  his  goods  to  the  defendants  under  a  penalty  of 
5002.     He  had  broken  this  agreement,  and  had,  on  9th  May,  1853,  on 
this  account  given  the  defendants  a  promissory  note  for  500Z,,  which 
was  never  paid.     Nothing  ultimately  turned,  on  the  existence  of  this 
note,  which,  it  appeared,  was  merely  taken  by  the  defendants  in  terro- 
rem,  without  any  intention  at  any  time  to  enforce  it ;  but  it  is  necessary, 
in  order  to  explain  part  of  the  case,  to  state  the  existence  of  a  note  of 
this  precise  amount,  and  that  it  was  agreed  that  it  was  sufficiently  shoim 
to  be  merely  accidental.     Bough  continued,  after  this,  to  make  consign- 
ments of  his  manufactures  to  the  defendants,  who  made  him  advances 
by  accepting  drafts  to  an  amount  never  exceeding  the  value  of  the 
consignments.     On  the  27th  January,  1854,  the  value  of  the  consign- 
ments in  the  defendants*  hands  was  about  4600Z.,  and  the  acceptances 
then  running  were  about  4000Z. 

The  case  stated  a  correspondence  and  facts,  from  which  it  appearc 
that,  in  the  latter  part  of  1853,  Bough  was  embarrassed ;  that  the  d< 
fendantg  were  perfectly  aware  of  this,  and  were  willing  to  assist 
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but  did  not  know  the  whole  extent  of  his  di£Sculties ;  and  that  Bough, 
who  was  straggling  to  keep  his  business  going,  deceived  them  as  to  the 
extent  of  his  embarrassments.     The  case  then  proceeded  as  follows. 

On  the  evening  of  the  25th  of  January,  1854,  the  bankrupt  came  to 
London,  and  on  the  same  evening  had  an  interview  with  the  defendants ; 
at  which  meeting  he  *produced  a  rough  statement  of  his  affairs,  r^ono 
written  out  by  himself  in  a  small  account  book,  and  which  the  ^ 
bankrupt  stated  he  had  copied  from  his  stock  book,  and  that  it  showed 
the  exact  state  of  his  affairs,  and  his  last  stock  taking  at  Christmas, 
1S53.    At  this  meeting,  the  state  of  the  bankrupt's  affairs  was  gone 
into ;  and  he  represented  to  the  defendants  (as  was  also  shown  by  the 
written  statement  of  his  affairs  before  referred  to)  that  he  was  not  only 
solvent,  but  that  he  could  retire  from -business  with  a  clear  surplus  of  at 
least  llOO;.,  after  paying  all  his  debts,  and  after  making  an  allowance 
of  lOOOZ.  for  the  difference  between  the  value  of  his  stock  and  what  it 
would  sell  for.     A  calculation  was  made  by  the  bankrupt,  at  this  meet- 
ing, as  to  what  bills  of  his  were  coming  due  for  the  next  three  weeks ; 
and  they  were  found  to  amount  to  15142.     A  calculation  was  also  made 
by  the  defendants  of  what  goods  the  bankrupt  was  likely  to  send  the 
defendants  daring  the  same  period ;  and  it  was  considered  between  them 
that  he  would  require  something  between  500Z.  and  8002.  to  meet  his 
payments,  including  the  bills.     The  bankrupt  therefore  proposed  that 
the  defendants  should  advance  him  between  5007.  and  8002.  to  meet  his 
payments,  including  the  bills  so  coming  due.     In  the  first  instance  the 
bankrupt  proposed  to  deposit  yams  with  the  defendants  as  security  for 
SQch  an  advance :  but  the  defendants  declined  that  security :  and  it  was 
erentaally,  on  the  same  day,  agreed  between  the  bankrupt  and  the  defend- 
ants that  the  defendants  should  advance  the  bankrupt  a  sum  of  between 
500{.  and  8002.,  and  that  the  bankrupt  should  give  them  a  bill  of  sale, 
which  was  afterwards  prepared  as  hereinafter  mentioned,  as  a  security  for 
the  same.    The  defendants  having  agreed  to  make  this  advance,  the  bank- 
nipt  then  stated  that  he  should  require  some  new  looms,  and  that  the 
*co8t  of  them  would  be  about  20002. ;  but  that  he  could  raise  r^oqa 
10002.  of  that  sum,  and  wished  the  defendants  to  advance  the  '■ 
other  10002.,  stating  that  it  would  not  be  required  immediately,  as  the 
looms  would  have  to  be  made ;  and  it  was  then  agreed  that  the  bill  of 
sale  should  be  a  security  both  for  the  sum  to  be  advanced  to  enable  the 
bankrupt  to  meet  his  payments,  including  the  bills,  and  also  for  the 
additional  sum  of  10002.,  in  case  the  defendants  should  advance  the 
same.     On  the  25th  of  January,  1854,  previously  to  the  bankrupt's 
arrival  in  London,  Mr.  Hindley,  one  of  the  defendants,  instructed  his 
solicitor  to  draw  a  bill  of  sale  for  securing  advances  about  to  be  made 
to  the  bankrupt.     The  solicitor  accordingly  prepared  and  engrossed  a 
bill  of  sale,  which  is  hereinafter  set  forth,  leaving  blanks  for  the  figures, 
wliich  were  filled  up  just  before  the  bill  of  sale  was  executed.     On  the 
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27th  of  January  the  bankrupt  and  the  defendant  Mr.  Bindley  went  to 
the  solicitor's  office,  when  the  bankrupt  executed  the  bill  of  sale.  When 
the  deed  was  executed,  the  precise  sum  which  the  bankrupt  would 
require  to  be  immediately  advanced  to  him  was  not  known ;  but  it  was 
known  that  it  would  exceed  5002. ;  and  that  amount  was  inserted  in  the 
bill  of  sale  as  if  that  sum  had  been  already  advanced.  This  was  done 
on  account  of  the  form  in  which  the  bill  of  sale  had  been  drawn  and 
engrossed  by  the  solicitor.  The  promissory  note  for  500Z.  did  not  enter 
into  the  contemplation  of  any  or  either  of  the  parties  to  the  bill  of  sale, 
either  when  instructions  were  given  for  it,  or  when  it  was  executed; 
and  it  forms  no  part  of  the  Aoney  intended  to  be  secured  by  the  bill 
of  sale.  With  the  exception  of  the  promissory  note  for  600?.,  the 
bankrupt,  at  the  time  of  the  execution  of  the  deed,  was  not  indebted 
*^om  *^  *^®  defendants  in  any  sum  ""whatever.     On  the  contrary,  the 

^  accounts  between  the  bankrupt  and  the  defendants,  as  they  stood 
at  the  time  of  the  execution  of  the  bill  of  sale,  exhibited  a  balance  doe 
from  the  defendants  to  the  bankrupt.     At  the  time  when  the  bill  of 
sale  was  executed,  160Z.  was  taken  as  the  balance  due  to  the  bankrupt. 
On  the  27th  of  January,  1854,  the  bankrupt,  in  pursuance  of  the  agree- 
ment made  between  him  and  the  defendants  on  the  24th  of  January, 
1854,  and  in  order  to  secure  the  repayment  of  the  moneys  so  agreed  to 
be  thereafter  advanced,  executed  a  bill  of  sale  prepared  by  the  solicitor 
of  the  defendants.     The  following  is  a  copy  of  the  material  part  of  the 
bill  of  sale.     "  This  indenture,  made  the  27th  day  of  January,  18t54, 
between  James  Bough,  of,  &c.,  of  the  one  part,  and  William  Cooke, 
Samuel  Hindley,  and  David  Law,  of,  &c.,  copartners,  of  the  other  part: 
W^hereas  the  said  Bough  is  indebted  to  the  said  Cooke,  Hindley,  and 
Law  in  the  sum  of  500Z.,  which  he  the  said  Bough  doth  hereby  admit 
and  acknowledge,  and  the  said  Bough  may  hereafter  become  further 
indebted  to  the  said  Cooke,  Hindley,  and  Law;  and  whereas  it  hath 
been  agreed  that,  for  the  better  securing  the  payment  as  well  of  the  said 
sum  of  money  so  now  due  and  owing  as  aforesaid,  as  of  all  and  every 
such  further  sum  and  sums  of  money  which  shall   or  may  hereafter 
become  due  from  the  said  Bough  to  the  said  Cooke,  Hindley,  and  Law 
as  aforesaid,  together  with  interest  for  the  same  respectively  as  herein- 
after mentioned,  such  advances  not  to  exceed  in  the  whole  the  sum  of 
1800Z.,  he  the  said  Bough  shall  make  the  assignment  hereinafter  con- 
tained :  Now  this  indenture  witnesseth  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  said  sum  of  money  so  now  due 
*^on  ^^^^  *^®  ^^^^  Bough  to  the  said  Cooke,  Hindley,  and  *Law,  and 

-'  of  such  further  sum  and  sums  as  may  hereafter  become  due  as 
aforesaid,  he  the  said  Bough  hath  bargained,  sold,  &c.,  and  transferred 
to  Cooke,  Hindley,  and  Law  all  that  and  these  the  stock  in  trade, 
looms,  plant,  fixtures,  business  utensils,  fittings,  and  things  which  are 
now  in,  about,  or  upon  any  part  of  the  premises  now  occupied  by  the 
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mi  Bough,  and  all  the  right,  title,  interest,  claim,  and  demand  of  him 
tiie  said  Bough  of  and  in  the  said  goods,  chattels,  and  effects,  and  every 
part  thereof  respectively,  and  also  all  such  other  stock  in  trade,  looms, 
plants,  fixtures,  business  utensils,  fittings,  and  things  which  shall  or 
may  at  any  time  hereafter  during  the  continuance  of  this  security 
belong  to,  or  be  in,  upon,  or  about  the  premises  now  occupied  by  the 
€aid  Bough,  or  in,  upon,  or  about  any  other  premises  which  for  the  time 
king  may  be  occupied  or  used,  or  belong  to  the  said  Bough,  and  all  the 
right,  title,  property,  claim,  and  demand  whatsoever  of  him  the  said 
Boogh,  of,  in,  and  to  the  same  and  every  part  thereof  respectively,  to 
have,  &c.     Provided  nevertheless,  and  it  is  hereby  declared  and  agreed 
ij  and  between  the  said  parties  to  these  presents,  that,  if  the  said 
Bough  shall,  by  two  equal  instalments  of  250Z.,  the  first  of  such  pay- 
ments to  be  made  on  the  10th  day  of  February,  and  the  second  on  the 
10th  day  of  March  next,  pay  unto  the  said  Cooke,  Hindley,  and  Law 
the  said  sum  of  dOOZ.,  together  with  interest  for  the  same  after  the  rate 
of  M.  per  cent,  per  annum  from  the  day  of  the  date  of  these  presents, 
and  also  shall  and  will  pay  all  and  every  such  other  sum  and  sums  of 
money  which  shall  or  may  at  any  time  or  times  hereafter  become  due 
and  owing  from  the  said  Bough  to  the  said  Cooke,  Hindley,  and  Law 
on  any  account  or  transaction  whatsoever,  with  interest  after  the  rate 
aforesaid  upon  all  and  every  such  sum  and  ♦sums  of  money  from  r:^qA.2 
the  time  or  respective  times  when  the  same  shall  respectively  *- 
become  due  and  payable,  without  deduction  or  abatement  whatsoever, 
then  and  in  every  such  case  these  presents,  and  every  article,  clause, 
and  thing  herein  contained,  shall  cease,  determine,  and  be  absolutely 
Toid."    The  deed  contained  covenants  to  pay  these  moneys,  and,  in 
case  of  default,  a  power  of  sale.     On  the  day  on  which  the  bill  of  sale 
was  executed  and  immediately  after  the  execution  of  it,  the  bankrupt 
received  from  the  defendants  at  their  counting-house  in  Friday  Street, 
as  part  of  the  money  agreed,  on  the  25th  of  January,  1854,  to  be 
advanced  on  the  security  of  the  bill  of  sale,  the  sum  of  378Z.  6«.,  viz. 
ITOI.  5#.  and  200?.  in  two  checks  which  were  duly  honoured,  and  3?.  in 
cash.    The  170?.  5«.,  the  produce  of  the  check  for  that  amount,  was, 
on  the  same  day,  paid  away  by  the  bankrupt  to  retire  an  acceptance 
for  that  amount  due  that  day  in  favour  of  Mr.  McMichael,  one  of  the 
trade  creditors.     The  200Z.,  the  produce  of  the  check  for  that  amount, 
▼as,  on  the  following  day,  paid  by  the  bankrupt  to  his  bankers,  Messrs. 
Farley,  Turner,  and  Jones.     The  3Z.  in  cash  was  an  amount  advanced 
to  the  bankrupt  by  the  defendants,  he  stating  that  he  was  short  of  ready 
cash  to  pay  his  travelling  expenses.     On  the  same  27th  of  Ja,nuary, 
1854,  the  defendants,  as  further  part  of  the  money  agreed  on  the  25th 
of  January  to  be  advanced  on  the  security  of  the  bill  of  sale,  accepted 
for  the  bankimpt  a  bill  at  three  months*  date  for  300?.,  drawn  by  the 
bankrupt  on  them,  which  bill  was  duly  paid  by  the  defendants.     Thia 
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bill  was  also  paid  by  the  bankrupt  to  the  plaintiff  Jones  and  his  part- 
ners on  the  28th  of  January,  1854,  along  with  the  200?.,  produce  of  the 
check  before  referred  to.  The  first  instalment  of  250Z.  mentioned  in 
^oAQ-i  the  deed  never  was  demanded  or  *paid ;  nor  has  any  part  of  the 
^  moneys  intended  to  be  secured  by  the  deed  been  paid,  except  as 
hereinafter  appears.  The  transactions  between  the  defendants  and  the 
bankrupt  subsequently  to  the  27th  of  January  were  as  follows,  yix. 
The  bankrupt  on  his  part  consigned  to  defendants  goods,  at  the  dates 
and  of  the  values,  not  deducting  the  defendants'  commission  and 
expenses,  as  under,  viz. :  30th  January,  1854,  250Z.  worth ;  on  the  Ist 
of  February,  1854,  56i.  worth ;  on  the  3d,  80Z.  worth ;  6th,  120Z.  worth; 
13th,  SOOL  worth.  All  the  goods  so  sent  by  the  bankrupt  to  the 
defendants  were  sent  by  the  bankrupt,  not  of  his  own  head,  but  in  pur- 
suance of  letters  and  orders  given  by  the  defendants  to  the  bankrupt. 
These  goods  were  sent  in  the  usual  course  of  business ;  the  usual  course 
of  business  being  for  the  defendants  to  specify  the  goods  they  wanted, 
and  for  the  bankrupt  to  send  such  goods.  The  defendants  admit  a  con- 
version of  all  the  above  goods  before  action.  The  defendants  on  their 
part,  on  the  31st  of  January,  1854,  by  way  of  further  advance  to  the 
bankrupt,  accepted  for  him  a  bill  for  6001.  at  four  months,  drawn  bj 
the  bankrupt  on  them,  which  the  bankrupt  on  the  1st  of  February  got 
discounted,  and  which  bill  was  duly  paid  by  the  defendants.  On  the 
9th  of  February  the  defendants  made  a  further  advance  to  the  bank- 
rupt of  lOOL  in  cash.  On  the  11th  of  February,  1854,  the  defendants, 
by  way  of  further  advance,  accepted  for  the  bankrupt  a  bill  for  350J. 
at  four  months,  drawn  by  the  bankrupt  upon  them,  which  bill  was  dalj 
paid  by  the  defendants.  On  the  8th  of  February,  1854,  a  bill  for  lOOL 
at  four  months'  date,  drawn  by  Messrs.  Belcher,  Phillips,  and  Brown, 
of  Leeds,  trade  creditors,  upon  and  accepted  by  the  bankrupt  for  a 
*^04.1  *^*^®  debt,  fell  due  and  *was  dishonoured.  To  assist  the  bank- 
-^  rupt  in  taking  up  the  bill  they,  in  compliance  with  his  previous 
request,  lent  him  50L  ;  but  he  did  not  take  up  the  bill.  Early  on  the 
11th  of  February,  1854,  the  bankrupt  drew  a  check  for  60Z.  upon  hb 
bankers  for  payment  of  wages,  which  check  was  refused  payment  by 
the  bankers,  but  was  afterwards,  on  the  same  day,  paid  by  them  at  the 
bankrupt's  request.  On  the  11th  of  February,  1854,  the  bankrupt  was 
in  insolvent  circumstances ;  and  he  knew  that  fact,  and  believed  that 
his  affairs  must  be  wound  up  under  the  bankrupt  law,  or  by  composition 
with  his  creditors. 

The  case  then  showed  that  the  defendants,  becoming  aware  of  Bough's 
insolvent  state,  seized  his  goods  under  the  bill  of  sale,  and  that  Bough 
was  adjudged  a  bankrupt  on  the  petition  of  a  creditor  whose  debt  was 
due  before  the  execution  of  the  bill  of  sale. 

The  Court  were  to  have  power  to  draw  inferences  of  fact. 
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The  question  for  the  Court  was,  whether  the  plaintiffs  were  entitled 
to  recoTer  in  respect  of  any,  and  which,  of  the  said  goods. 

Hugh  Hilly  for  the  plaintiffs. — It  does  not  appear  that  the  defend- 
aDts  had  notice  of  any  act  of  bankruptcy  when  they  seized  the  goods : 
but  that  is  immaterial  if  the  bill  of  sale  under  which  they  took  the 
goods  was  itself  an  act  of  bankruptcy.  A  transfer  of  the  whole  or 
nearly  the  whole  of  a  trader's  goods,  under  such  circumstances  as 
necessarily  to  defeat  or  delay  his  creditors,  is  an  act  of  bankruptcy ; 
Graham  v.  Chapman,  12  Com.  B.  85  (E.  C.  L.  B.  vol.  74),  Smith  v. 
Cannan,  2  E.  &  B.  35  (E.  C.  L.  R.  vol.  75).  The  deed  of  27th  of 
January  *conveyed  all  the  trader's  property,  then  worth  about  r:,tQA;- 
60002.,  and  also  his  future  stock  in  trade.  On  the  face  of  it  it  con-  ^ 
Tejed  it  in  consideration  of  an  old  debt  of  5002.,  and  a  fresh  adyance  not 
in  the  whole  to  exceed  18002.  The  defendants  have  satisfactorily  shown 
that  in  fact  there  was  no  intention  to  secure  the  old  promissory  note  for 
500{.,  and  that  the  bill  of  sale  really  was  only  in  consideration  of  the 
future  advance;  but  the  parties  cannot  contradict  the  deed.  [Lord 
Campbell,  C.  J. — The  parties  could  not  in  any  action  at  law  between 
themselves  set  up  the  real  intention  to  contradict  the  deed ;  but  that  is 
not  the  present  case.]  Even  if  the  deed  were  to  be  taken  to  be  drawn 
as  it  was  intended  to  be,  the  effect  of  it  was  that  the  trader  put  the 
whole  of  his  property  out  of  the  reach  of  his  creditors,  for  advances 
which  ultimately  turned  out  to  be  not  more  than  one  third  of  the  value, 
and  which  might  have  been  less.  The  effect  is  necessarily  to  delay 
creditors  who  should  take  out  execution ;  Graham  v.  Chapman,  Smith 
V,  Cannan.  The  principle  of  those  cases  was  acted  upon  in  Leake  v. 
Young,  5  E.  &  B.  955  (E.  C.  L.  R.  vol.  85).  Lee  v.  Hart,  10  Exch. 
555,t(a)  may  be  relied  oh,  but  is  distinguishable.  It  was  the  case  of  a 
sale  out  and  out,  at  a  low  price  it  is  true,  but  still  a  sale.  Here  the 
goods  are  put  out  of  the  reach  of  the  trader's  creditors,  by  pledging 
them  for  what  is  not  a  third  of  the  price. 

Sir  F.  Kelly y  for  the  defendants. — ^The  form  of  the  deed  is  not  con- 
cludive ;  it  was  drawn  up  so  as  not  to  express  the  real  intention ;  and  a 
Court  of  equity  would  *have  reformed  it.  In  considering  whether  r+oAfj 
it  is  an  act  of  bankruptcy,  as  being  a  fraudulent  conveyance,  ^ 
the  real  transaction  must  be  looked  to.  That,  it  appears,  was  solely  a 
pledge  for  future  advances ;  the  defendants  bon&  fide  believed  that  the 
adrances  they  thus  made  would  help  the  trader  through  his  difficulties ; 
and,  though  the  trader  ought  perhaps  to  have  known  that  he  could  not 
avoid  bankruptcy,  it  is  the  fair  conclusion  from  the  facts  that  he  expected 
to  be  able  to  continue  business  by  the  aid  of  these  advances.  The 
question  then  is,  whether  the  pledge  of  a  trader's  stock  for  advances 
made  with  the  bon&  fide  object  of  assisting  and  paying  the  creditors  of 
the  trader  must,  as  a  matter  of  law,  be  considered  an  act  of  bankruptcy, 

(a)  Accord  S.  C.  (upon  biU  of  exceptions  on  %  new  trial),  11  Exch.  SSCf 
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as  being  a  fraudulent  conveyance,  with  intent  to  delay  or  defeat  them. 
A  conveyance  of  all  a  trader's  goods,  if  it  be  for  an  equivalent,  is  not 
an  act  of  bankruptcy ;  Baxter  v,  Pritchard,  1  A.  &  E.  456  (E.  C.  L. 
R.  vol.  28).  The  cases  cited  on  the  other  side,  Graham  v.  Chapman, 
12  Com.  B.  85  (E.  C.  L.  R.  vol.  74),  Smith  v.  Cannan,  2  E.  &  B.  35 
(E.  C.  L.  R.  vol.  75),  Leake  v.  Young,  5  E.  &  B.  955  (E.  C.  L.  R.  vol 
85),  were  all  conveyances  in  part  at  least  for  a  bygone  debt,  irhich 
could  not  be  an  equivalent.  Lee  v.  Hart,  10  Exch.  555,  t(a)  shows  that, 
where  there  is  a  sale  for  money,  which  may  be  an  equivalent,  the  low- 
ness  of  the  price  does  not  make  the  transaction  void,  unless  there  be 
fraud  in  fact.  A  present  advance  of  money  may  be  an  equivalent, 
though  the  assignment  embraces  after  acquired  stock  ;  Hutton  r.  Crutt- 
well,  1  E.  &  B.  15  (E.  C.  L.  R.  vol.  72) :  the  smallness  of  the  amount 
of  the  advance  is  only  material  as  evidence  of  fraud  in  fact,  which  in 
the  present  case  the  other  facts  disprove. 
H.  Hill  was  heard  in  reply. 

*Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  defendants 
are  entitled  to  our  judgment.  The  question  is  whether  the  biB 
of  sale  of  27th  January  is  an  act  of  bankruptcy.  I  think  that  a  con- 
veyance by  a  trader  of  goods  with  a  view  to  obtain  future  advances  is  not 
necessarily  as  a  matter  of  law  an  act  of  bankruptcy,  though  the  whole 
of  the  trader's  stock,  present  and  future,  is  included  in  the  conveyance. 
If  the  conveyance  be  bon&  fide  with  a  view  to  obtain  advances  for  the 
purpose  of  carrying  on  the  trade,  I  think  it  is  not  an  act  of  bankruptcy. 
It  is  unnecessary  to  enter  into  the  reasons  which  lead  me  to  think 
that  this  is  the  law;  for  Hutton  v.  Cruttwell  is  an  express  decision 
in  this  Court  that  such  a  conveyance  is  not  necessarily  an  act  of  bank- 
ruptcy ;  and  there  is  no  authority  against  it.  Graham  t;.  Chapman,  and 
Smith  t;.  Cannan,  2  E.  &  B.  35,  are  authorities  that,  where  such  a  con- 
veyance is  in  part  for  a  bygone  debt,  it  is  an  act  of  bankruptcy ;  but 
do  not  touch  this  case,  where  the  conveyance  is  entirely  for  fresh  ad- 
vances. Then,  if  such  a  conveyance  is  not  as  a  matter  of  law  an  act 
of  bankruptcy,  how  are  the  facts  as  to  which  we  are  to  draw  inferences? 
Now  we  are  first  to  view  the  bill  of  sale  itself  as  if  it  had  been  reformed 
in  equity,  so  as  to  make  it  be  read  as  it  was  meant  to  be,  as  a  convey- 
ance by  way  of  security  for  future  advances.  Then  I  draw  the  con- 
clusion that  there  was  no  fraud  in  fact ;  that  the  defendants  and  the 
trader  both  thought  that  the  advances  were  requisite  for  carrying  on 
the  business,  and  would  enable  the  trader  to  do  so.  Still  after  this 
there  remains  what  is  the  great  argument  for  the  plaintiff,  that  the 
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advance  was  disproportioned  to  *the  value  of  what  was  pledged. 


The  property  pledged  was  worth  6000?. ;  and  the  limit  of  the 
advance  stipulated  for  only  1800Z. ;  and  the  sum  actually  obtained  was 
far  below  the  value  of  the  goods.     Now  I  agree  that  a  conveyance  of 

(a)  See  11  Exch.  SSO.f 
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this  sort  is  invalid  unless  there  be  an  equivalent;  but  I  cannot  say 
that  the  advantage  obtained  for  the  trader  and  his  creditors  by  these 
adyances  was  not  a  full  equivalent  for  the  pledge.  In  times  of  pressure 
an  advance  in  ready  money  of  a  very  small  amount  may  very  often 
enable  a  trader  to  avoid  stopping  payment,  and  so  enable  him  to  pay 
all  his  creditors  20«.  in  the  pound.  I  cannot  therefore  say  that  the^ 
inadequacy  of  the  advance  makes  the  deed  fraudulent  as  a  matter  of 
law:  and,  drawing  inferences  of  fact,  I  find  it  was  not,  in  this  case, 
fraadulent  in  fact.  I  do  not  think  there  was  any  intention  to  delay  oi 
defeat  creditors:  and,  looking  at  the  facts  as  they  appeared  at  the 
time,  I  should  think  the  transaction  must  have  appeared  to  both  partiea 
likely  rather  to  have  benefited  than  to  have  defeated  the  creditors. 

(WiGHTMAN,  J.,  ha4  left  the  Court  before  the  conclusion  of  the 
argument.) 

Erlb,  J. — I  also  am  of  opinion  that  the  judgment  must  be  for  the 
defendant.  The  deed  was  an  assignment  of  all  the  trader's  stock,  in- 
cluding what  he  might  afterwards  acquire ;  but  such  an  assignment  is 
not  in  law  an  act  of  bankruptcy,  unless  it  be  one  the  effect  of  which 
would  be  to  defeat  or  delay  the  creditors.  In  fact,  I  think  this  assign- 
ment was  perfectly  bonfi  fide,  made  in  the  sincere  belief  that  by  the  aid 
of  the  money  thus  obtained  the  trader  would  be  able  to  go  on,  and  that 
it  would  *assist  the  creditors.  It  is  probable  that  in  the  result  r^i^Qr^q 
it  has  delayed  them ;  and,  if  the  trader  had  known  that  such  ^ 
must  be  the  effect,  it  might  have  been  fraudulent ;  but  I  think,  on  the 
facts  stated,  there  are  indications  that  the  trader  stood  so  that  he  hoped 
to  be  able  to  go  on.  It  is  true  that  the  real  state  of  his  affairs  was  such 
that  he  could  not  possibly  continue  his  trade ;  and  perhaps  he  knew  so 
much  of  them  that  it  ought  to  have  been  clear  to  his  mind  that  he  could 
not  go  on.  But  it  is  plain  to  me  that  this  was  not  clear  to  his  mind, 
and  that  he  raised  this  money  intending,  not  to  delay  his  creditors,  but 
to  meet  them.  It  is  then  urged  that  the  conveyance  of  the  trader's 
goods  puts  them  out  of  the  reach  of  process ;  that,  being  under  pledge, 
they  could  not  be  taken  under  a  fi.  fa.,  and  so  creditors  must  be  delayed. 
That  is  in  effect  saying  that  an  assignment  of  all  a  trader's  goods  as  a 
pledge  for  a  sum  less  than  their  value  must,  in  point  of  law,  be  an  act 
of  bankruptcy.  But  to  hold  so  seems  to  me  inconsistent  with  the  very 
£alatary  decision  that  a  bonS  fide  sale  of  goods  in  a  season  of  pressure 
by  a  trader  for  whatever  ready  money  can  be  obtained  is  valid,  though 
the  price  may  be  small.  The  principle  of  that  decision  I  take  to  be, 
that  the  power  of  raising  a  small  sum  in  ready  money  on  an  emergency 
may  often,  in  the  exigencies  of  trade,  be  of  immense  value.  We  have 
seen  times  when  bankers  of  undoubted  solvency  have  had  diflSculty  in 
TaisJDg  a  few  thoasand  pounds,  though  the  command  of  that  sum  for  a 
few  hours  was  essential  to  enable  them  to  keep  the  bank  open,  and  so 
to  preserve  a  business  of  immense  value.     It  would  be  dangerous  to  lay 
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down  that  an  arrangement  by  which  a  trader  under  such  circumstanees 
raises  money  is  as  a  matter  of  law  void  because  of  any  disproportion 
*^1  m  ^®^®®^  *^®  security  and  the  sum  raised.  I  think  that  the  *pro- 
•^  portion  which  the  sum  raised  bears  to  the  value  of  the  property 
pledged,  in  this  case  about  one-third,  is  a  circumstance  to  be  considered 
in  determining  whether  the  transaction  is  bon£  fide  or  not,  but  is  not 
conclusive  that  it  is  fraudulent ;  and  I  think  the  same  of  the  circnm> 
stance  that  the  assignment  embraced  all  the  trader's  stock,  including 
what  he  might  acquire  afterwards.  There  often  may  be  a  very  good 
reason  for  taking  a  security  over  the  whole  of  a  trader's  stock  present 
and  future,  as  then  the  stock  may  be  used  in  the  mean  time  and  made 
a  source  of  profit,  whilst,  if  a  portion  of  the  existing  stock  is  separated 
and  set  aside  as  a  security,  it  is  tied  up  from  use.  I  am  confirmed  in 
thb  conclusion  by  the  decision  in  Hutton  v.  Cruttwell,  which  is  pre- 
cisely in  point.  If  it  were  competent  to  us  to  overrule  that  case  I 
should  not  do  so,  as  I  think  it  a  salutary  decision,  and  that  such  bHls 
of  sale  should  be  watched  to  see  if  they  are  bon&  fide,  not  held  neces- 
sarily void. 

Crompton,  J. — ^We  must  first  determine  whether  we  may  look  at  the 
real  transaction,  or  whether  we  are  concluded  by  the  terms  of  the  bill 
of  sale,  and  bound  to  consider  this  as  a  conveyance,  in  part  for  a  by- 
gone debt.  Now,  the  question  for  decision  is,  whether  this  deed  was 
fraudulent  as  intended  to  delay  or  defeat  creditors ;  and,  for  the  pur- 
pose of  determining  whether  it  was  or  not,  we  must  look  at  the  real 
transaction :  and  we  find  that  it  was  intended  to  be  a  pledge  exclusively 
for  future  advances. 

Then  is  that,  though  bon&  fide,  necessarily  as  a  matter  of  law  an  act 
^Qii-i  of  bankruptcy?  It  could  hardly  be  so  *argued  consistently 
J  with  Hutton  v.  Cruttwell,  1  E.  &  B.  15  (E.  C.  L.  R.  vol.  72). 
Had  there  not  been  that  decision,  I  should  have  thought  it  well  to  take 
time  to  consider  the  decided  cases.  The  old  cases  clearly  established 
the  rule  that  a  conveyance  of  the  trader's  property,  leaving  it  no  longer 
in  his  option  whether  he  would  continue  his  trade,  was  in  law  an  act 
of  bankruptcy,  as  necessarily  defeating  his  creditors.  On  this  an  ex- 
ception has  been  engrafted,  that  the  conveyance  is  not  an  act  of  bank- 
ruptcy, if  it  be  for  an  equivalent ;  Baxter  v.  Pritchard,  1  A.  &  E.  456 
(E.  C.  L.  R.  vol.  28),  Rose  v.  Haycock,  1  A.  &  E.  460,  note  (a).  The 
point  in  the  present  case  is,  whether  a  conveyance  by  way  of  pledge 
for  an  advance  is  for  an  equivalent,  so  as  to  bring  it  within  the  excep- 
tion :  but  it  is  expressly  decided  in  Hutton  v.  Cruttwell  that  it  is.  We 
ought  not  to  overrule  that  decision,  which  I  think  lays  down  a  rule  con- 
sistent with  the  modern  course  of  mercantile  business.  All  merchants 
now  raise  money  by  pledge  of  their  property ;  in  times  of  pressure  they 
often  must  bring  every  available  thing  to  pledge ;  and,  if  they  did  do 
80  by  pledging  their  whole  property  in  separate  parcels  to  difierenl 
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pledgees,  the  transactions  would  not  be  impeachable.  It  is  difficult  to 
see  whj  the  transaction  should  be  invalid  if  all  the  property  is  included 
io  one  pledge  to  one  person,  if  that  be  most  convenient. 

Then,  if  the  transaction  of  this  kind  is  not  necessarily  fraudulent  as 
a  matter  of  law,  was  this  fraudulent  in  fact  ?  I  come  to  the  conclusion 
that  it  was  bon&  fide  done  as  the  most  convenient  way  of  raising  as 
ffiuch  money  as  could  be  got  for  the  purpose  of  the  trade,  and  not 
fnuidulent  in  fact.  Judgment  for  the  defendants. 


*SIEVEKING  V.  MAASS.    April  80.  [*312 

Ths  decision  in  this  case,  in  the  Court  of  Queen's  Bench,  will  be 
reported  together  with  the  decision  of  the  Exchequer  Chamber  in  the 
same  case,  June  8d,  1856. 


HALHEAD  and  LORD  v.  YOUNG.    May  1. 

BccUntioQ  aUeged  that  plaiotiff  had  chartered  a  ship,  then  on  her  way  to  New  Tork,  to  proceed 
to  Quebec  after  discharging  at  Now  York,  and  to  load  at  Quebec  from  plaintiff's  factor  a  cargo 
of  timber,  and  therewith  proceed  to  Lirerpool.  That,  at  the  time  of  such  chartering,  the  ship 
vu  on  her  royage  to  New  York.  That  plaintiff  contracted  with  R.  of  Quebec  for  the  purchase 
ef  s  cargo  of  timber.  That  the  ship  proceeded  from  New  York  to  Quebec,  for  the  purpose  of 
loading  the  cargo,  and,  if  she  had  not  been  lost,  would  hare  arrived  at  Quebec  and  loaded  the 
etrgo.  The  plaintiff  directed  his  broker  to  effect  a  policy  of  insurance  on  the  profits  on  such 
cargo.  That  the  broker  effected  a  policy,  which  defendant  underwrote,  "  lost  or  not  lust,  at 
•nd  from,"  then  followed  the  written  words  "  New  York  to  Quebec,  during  the  ship's  stay  there 
for  any  purpose,  and  back  to  Liverpool;"  and  then,  in  print,  '*  beginning  the  adventure  upon 
tbs  said  goods  and  merchandises  from  the  loading  thereof  on  board  the  said  ship ;"  the  ship, 
Soods,  and  merchandises  "shall  be  valued,"  then,  in  written  words,  **1000^,  on  profit  on 
ctigo."  That  the  ship,  on  her  voyage  from  New  York,  and  before  reaching  Quebec,  was  lost 
by  the  perils  of  the  seas;  that  the  cargc  was  awaiting  her  arrival  at  Quebec,  and,  in  conse- 
tpieBee  of  her  loss,  could  not  be  shipped  during  the  shipping  season ;  and  the  profits  were  lost 
by  the  perils  of  the  seas.    On  demurrer : 

B«Id:  that,  the  cargo  never  having  been  on  board  the  ship,  the  policy  never  attached,  and  plain- 
tiff could  not  reeorer  f^om  defendant,  in  an  action  thereon. 

lie  declaration  set  forth  a  correspondence  between  plaintiff  and  his  broker,  which  was  aUeged 
to  bare  been  made  known  to  the  defendant  at  the  time  of  the  effecting  the  policy,  and  from 
which  (it  was  contended)  it  appeared  that  the  intention  had  been  to  insure  against  the  profits 
hehg  lost  by  reason  of  a  loss  of  the  ship  between  New  York  and  Quebec.  It  was  further 
alleged  that  the  premium  was  larger  than  the  premium  would  have  been  for  an  insurance  not 
covering  sncb  lose. 

Held:  that  these  eircamstances  could  not  be  taken  Into  consideration  in  interpreting  the  policy. 

^ero  defendant  demurs  to  the  declaration  and  also  pleads  over,  and  plaintiff  demurs  to  tho 
plea,  plaintiff  has  the  right  to  begin. 

Thb  declaration  alleged  that  plaintiffs,  using  the  name  of  Halhead, 
Fletcher  &  Company,  on  9tb  "*" August,  1853,  made  with  James  p^o<i  q 
Barnes  k  Company  a  charter-party  for  chartering  the  ship  Lady  *' 
Bidwer.     The  declaration  set  out  the  charter-party,  by  which  it  was 
agreed  by  James  Baines  k  Company,  owners  of  the  ship,  then  on  her 
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tray  to  New  York,  and  plaintiffs,  that  the  ship  should  proceed  to  Que- 
bec after  discharging  at  New  York,  and  there  load  from  the  factors  rf 
plaintiffs  a  full  and  complete  cargo  of  yellow  pine  timber,  not  exceed- 
ing,  &c.,  and  therewith  proceed  to  Liverpool,  and  deliver  the  same  on 
being  paid  freight  at  rates  specified  in  the  charter-party :  the  act  of 
God,  &c.,  always  excepted.     The  declaration  then  alleged  that,  at  the 
time  of  making  the  charter-party,  the  ship  was  on  her  outward  voyage 
to  New  York,  having  sailed  from  Liverpool  on  20th  July,  1863.     That,, 
on  19th  August,  1853,  plaintiffs  made  a  contract  with  Ritchie  k  Com- 
pany, of  Quebec,  for  the  purchase  of  a  cargo  of  timber.     The  declan- 
tion  set  out  the  contract,  which  was  for  a  cargo  of  wood  goods  to  load 
The  Lady  Bulwer;  "said  cargo  to  be  delivered,  as  customary,  on  the 
arrival  of  the  vessel  at  Quebec,  and  to  consist,"  &c.     The  declaration 
then  alleged  that  the  ship  proceeded  to  New  York  from  Quebec  « for 
the  purpose  of  loading  the  said  cargo,  so  purchased  by  the  plaintiffs  as 
aforesaid,  in  pursuance  of  the  said  charter-party  and  the  said  contract ; 
and  that  the  said  ship,  if  she  had  not  been  lost  in  manner  hereinafter 
mentioned,  would  have  arrived  at  Quebec  aforesaid,  and  loaded  the 
said  cargo  in  the  shipping  season  of  1853."     "That,  for  the  purpose 
of  insuring  the  said  profits  on   the  said  cargo,  they,  the    plaintiffs, 
directed  their  brokers.  Messieurs  Alfred  Gibson  &  Company,  to  effect 
a  policy  of  insurance  on  such  profits  valued  at  lOOOi."     The  declara- 
*^14l  *^^^  ^^®^  stated  the  writing  and  *receipt  of  certain  letters,  ex- 
■*  tracts  of  which  were  set  out  verbatim,  averred,  in  each  instance, 
to  be  "the  part  material  to  the  present  faction."     They  were,  in  sub- 
stance, as  follows. — 4th  November,  1853,  from  plaintiffs  to  Alfred  Gib- 
son &  Company,  directing  them  to  insure  on  The  Lady  Bulwer  *s  cargo 
at  3000?.,  stating  that,  as  the  writers  understood  from  the  owners,  she 
cleared  from  New  York  on  12th  October,  and  directing  the  brokers,  if 
they  could  not  effect  the  above,  at  all  events  to  effect  insurance  on 
profit  on  the  cargo,  valued  at  10002. ;  and  similar  directions  as  to  ano- 
ther ship  and  cargo ;  "  the  ships  having  been  chartered  and  the  cargoes 
bought  on  most  favourable  terms." — 7th  November,  1853,  Alfred  Gib- 
son &  Company  to  plaintiffs,  stating  that  the  writers  had  been  imsuc- 
cessful,  owing  to  the  uncertainty  of  the  date  of  sailing  from  Quebec. — 
8th  November,  1853,  plaintiffs  to  Alfred  Gibson  &  Company,  stating 
that  The  Lady  Bulwer  could  scarcely  be  at  Quebec  on  22d  October, 
and  adding :    "  we  should  also  like  you  to  insure  the  profit  on  The 
Lady  Bulwer,  lOOOZ. ;   this  we  believe  is  not  unusual :   suppose,  for 
instance,  the  ship  was  lost  going  from  New  York  to  Quebec,  we  lose 
our  profits;  we  want  to  cover  this." — Answer  by  Alfred  Gibson  4 
Company  to  the  preceding :  «  The  Lady  Bulwer  we  have  done  at  11 
Ts,  per  cent.,  the  most  moderate  rate  we  could  get  her  taken  at,  and 
have  the  pleasure  to  enclose  policies  for  both  vessels."     The  declara- 
tion then  alleged  "  that,  at  the  time  of  effecting  the  policy  of  insurance^ 
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Acremafter  mentioned,  the  defendant  and  the  other '  underwriters  of 
such  policy  had  notice  of  all  the  premisog."  "  That  the  said  brokers,  , 
on  the  9th  of  November,  A.  D.  1853,  after  fully  explaining  from  the 
abore  letters  to  the  defendant  and  the  other  underwriters  on  the  said 
policy  hereinafter  *mentioned  the  nature  of  the  risk  intended  p^o^  r 
to  be  covered,  effected,  as  agents  for  the  plaintiffs,  and  the  de-  ^ 
fendant  then  subscribed,  a  policy  of  insurance  ;  which  said  policy  is  the 
same  of  which  a  copy  was  enclosed  in  the  said  last-mentioned  letter/' 

The  declaration  then  set  out  the  policy,  by  which  Alfred  Gibson  & 
Company  as  agent,  "as  weU  in  their  own  name,'*  &c.,  caused  ^^them- 
ielvei  and  them,"  &c.,  to  be  insured,  lost  or  not  lost,  at  and  from  New 
York  to  QuebeCy  during  the  ship's  stay  there  for  any  purpose^  and  baok 
to  Liverpool,  including  all  risk  of  craft,  upon  any  kind  of  goods,"  &c.,  on 
the"vesselcalledTheLadyBulwer,  whereof  is  master,"  &c.,  "beginning 
the  adventure  upon  the  said  goods  and  merchandises  from  the  loading 
thereof  aboard  the  said  ship  upon  the  said  ship,  &c.,  and  so 

shall  continue  and  endure  during  her  abode  there,  upon  the  said  ship, 
ic. ;  and  further  until  the  said  ship,  with  all  her  ordnance,"  &c.,  "  shall 
be  arrived  at  ,"  &c. ;  "  and  upon  the  goods  and  merchandises 

luitil  the  same  be  there  discharged  and  safely  landed.  And  it  shall  be 
lawful  for  the  said  ship,  &c.,  in  this  voyage  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  or  places  whatsoever  and  wheresoever,  in- 
eluding  risk  of  towing  by  steamer,  without  prejudice  to  this  insurance. 
The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so  much  as  concern 
the  assured,  by  agreement  between  the  assured  and  assurers,  in  this 
policy  are  and  shall  be  valued  1000?.  on  profit  on  cargo  so  valued.''  The 
perils  insured  against  were  stated,  in  the  usual  terms,  to  be  of  the  seas, 
kc,  and  all  other  perils,  &c.,  "  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  merchandises,  ship,  &c.,  or 
Any  part  thereof."  Averment :  "  that  the  words  of  the  said  policy  copied 
*above  in  red  ink(a)  are  written  in  the  original  policy  ;  and  the  r;|cQ-|/* 
«3t  of  the  policy  is  printed."  '• 

The  declaration  then  alleged :  "  that  the  rate  of  7L  Is.  per  cent.,  at 
which  the  said  policy  was  effected,  was  a  higher  rate  than  would  have 
heen  charged,  or  was  then  chargeable,  for  a  similar  risk  commencing  at 
Quebec,  or  for  a  risk  on  goods  only  for  the  said  voyage  in  the  said 
charter-party  and  policy  mentioned."  That  defendant  became  an 
insurer  at  150?.,  "  upon  the  premises  in  the  said  policy  in  that  behalf 
mentioned."  "  That  the  ship  sailed  on  her  said  voyage  from  New  York 
Aforesaid  to  Quebec  aforesaid,  on  the  15th  of  October,  A.  D.  1853,  for 
the  purpose  of  loading  the  above  cargo,  and  was,  on  the  10th  of  No- 
vember, 1853,  wholly  lost  by  the  perils  of  the  seas  on  her  said  voyage, 
tod  before  reaching  Quebec  aforesaid."     "That,  at  the  time  of  such 

(«)  Tkefla  wordU  are  printed  in  itaUcs  in  the  text.    Some  allegations  rerifying  oertain  iminate- 
lU  erteiirea  are  omitted,  with  some  other  stipolations  nut  affootiog  the  point  decided. 
VOL.  VI.— 14 
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loss,  and  at  the  time  Tfhen  the  said  ship  would  have  arrived  at  Qaebee 
aforesaid,  in  the  ordinary  course  of  such  voyages,  the  said  cargo,  «o 
purchased  by  the  plaintiffs  as  aforesaid,  was  lying  at  Quebec  aforesaid, 
ready  for  shipment  on  board  the  said  ship,  and  was  there  awaiting  her 
arrival  for  that  purpose;  and  the  said  Messrs.  Ritchie  k  Gompanj 
intended  to  ship  the  said  cargo,  and  would  have  shipped  the  same,  by 
the  said  ship  for  conveyance  to  Liverpool  aforesaid  if  she  had  duly 
arrived  at  Quebec  aforesaid  on  her  said  voyage/'  <<That,  in  conse- 
quence of  the  said  ship  having  been  so  lost  as  aforesaid,  and  there  being 
no  other  ship  procurable  at  Quebec  during  the  season  to  convey  the 
said  cargo  to  Liverpool  aforesaid,  the  plaintiffs  were  prevented  from 
shipping  the  said  cargo  at  Quebec  aforesaid  during  the  shipping  season 
j^Q-|7i  of  1853,  *according  to  their  said  contract."  "That  the  said 
-^  profits,  so  insured  as  aforesaid,  then  became  and  were,  by  penli 
insured  against  by  the  said  policy,  that  is  to  say,  by  the  said  perils  of 
the  seas,  wholly  lost  to  the  plaintiffs."  "  That  they,  the  plaintiffs,  at 
the  time  of  the  loss  of  the  said  ship  as  aforesaid,  were  interested  in  the 
said  cargo  and  the  profits  thereof  to  the  extent  of  the  sum  insured  on 
such  profits ;  and  they  had  just  reason  to  expect,  and  did  expect,  that 
they  would,  by  means  of  the  arrival  of  the  said  goods  at  Liverpool 
aforesaid,  and  the  sale  thereof,  make  and  realize  a  profit  thereon  to  the 
amount  aforesaid ;  and  they  would  have  made  and  realized  such  profits 
if  the  said  goods  had  not  been  prevented  from  arriving  at  Liverpool 
aforesaid  in  manner  hereinbefore  mentioned."  "  That,  by  reason  of 
the  said  ship  having  been  so  lost  by  perils  of  the  seas,  and  of  the  plain- 
tiffs having  been  thereby  prevented  as  aforesaid  from  loading  the  said 
cargo  at  Quebec  aforesaid,  during  the  shipping  season  of  1853,  the  said 
contract  with  the  said  Messieurs  Ritchie  &  Company  for  purchase  of 
the  said  cargo  terminated  and  was  dissolved ;  and  the  said  cargo  never 
was  conveyed  to  England ;  and  no  profits  were  ever  realized  by  the 
plaintiffs  thereon."  "  That,  although  all  things  and  conditions  whatFO- 
ever  have  happened  and  been  performed  in  order  to  entitle  the  plain^ 
tiffs  to  recover  from  the  defendant  the  said  sum  of  150L  so  insured  hy 
him  as  aforesaid,  yet  the  defendant  has  not  paid  the  said  sum  of  1501, 
or  any  part  thereof." 

Demurrer.     Joinder. 

The  defendant  also  pleaded  five  pleas.     The  plaintiffs  took  issue  on 
ail  these  pleas,  and  also  demurred  to  the  fifth  plea.     The  defendant 
joined  in  demurrer. 
^01  Qi       *The  case  was  argued  on  an  earlier  day  in  this  Tenn.(a) 

Wilde,  for  the  defendant,  claimed  to  begin,  as  having  de« 
murred  first.(6) 

(a)  April  25th.    Befora  Lord  Campbell,  C.  J.,  Brie  and  Crompton,  Jt.    Wigbtmao,  J^ 
tbe  Court  early  in  tbe  argument. 

{h)  See  HUton  v,  Barl  OranviUe,  5  Q.  B.  701,  710  (E.  C.  L.  R.  Tol.  48);  Robion  v.  OliTCr,  It 
B.  704,  710  (B.  C.  L.  R.  vol  b9). 
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Hugh  HiUy  for  the  plaintiffs,  cited  Bourne  v.  Seymour,  16  Com.  B. 
337,  342  (E.  C.  L.  R.  vol.  71),  where  the  Court  of  Common  Pleas  had 
ruled  otherwise.  [PAtp«(?n,  amicus  Curise.-T-This  Court  has  acted  upon 
that.] 

Lord  Campbbll,  C.  J. — It  seems  that,  according  to  the  latest  deci- 
sion, counsel  for  the  plaintiffs  is  entitled  to  hegin. 

Eugh  Stll,  for  the  plaintiffs. — The  question  arises  on  the  declaration. 
And  the  first  point  is,  whether  the  interest  of  the  plaintifis  in  the  profits 
of  the  cargo  be  an  insurable  interest ;  the  second,  whether  the  policy 
had  attached  before  the  loss.  The  defendant  denies  that  the  interest 
was  msurable.  But  it  is  an  interest  which  possesses  a  legal  certainty. 
The  contract  for  the  goods  was  made ;  the  goods  were  awaiting  the 
arrival  of  the  ship ;  and  the  allegations  in  the  declaration  show  a  rea- 
sonable certainty  of  profit.  [Lord  Campbell,  C.  J. — A  profit  depend- 
ing on  what?]  On  the  arrival  of  the  ship  at  Quebec.  Barclay  v. 
Cousins,  2  East,  544,  shows  that  such  an  interest  is  insurable ;  and  that 
<ase  is  referred  to,  as  establishing  the  principle,  in  Arnould  On  the 
Law  of  *Marine  Insurance,  vol.  1,  p.  204.  [TTeYde,  for  the  de-  r*q-iQ 
fendant,  admitted  that  such  an  interest,  generally,  was  insurable ;  ^ 
hot  said  that  he  should  contend  that  the  profits  of  the  cargo  were  not 
insured  from  New  York  to  Quebec  by  this  instrument,  and  that  the 
policy  had  not  attached.]  On  behalf  of  the  defendant.  Royal  Exchange 
Assurance  v.  M'Swiney,  14  Q.  B.  646  (E.  C.  L.  R.  vol.  68),(a)  will  be 
cited.  There  the  Court  of  Exchequer  Chamber  held  that  the  profits  of 
a  cargo  were  insurable :  but  that  profit  on  the  goods  not  shipped  could 
not  be  said  in  that  case  to  be  insured,  nor  such  profit  to  be  lost  by 
perils  of  the  sea,  on  account  of  the  ship  itself  having  been  lost  by  perils 
of  the  sea,  and  the  shipping  having  thus  become  impossible.  But 
there  the  declaration  stated  only  that  the  goods  were  supposed  to  have 
been  shipped,  which  in  fact  they  were  not ;  whereas  here  the  exact 
state  of  things  contemplated  at  the  time  of  the  policy,  namely  that  the 
goods  were  awaiting  the  arrival  of  the  ship,  was  known  to  all  parties, 
and  was  the  foundation  of  the  contract.  Nor  did  it  appear  there,  as  it 
does  here,  that  an  additional  premium  had  been  paid  on  account  of  the 
peculiar  nature  of  the  risk,  a  circumstance  upon  which  much  stress  is 
laid  in  the  judgment  of  the  Court  of  Exchequer  Chamber.(6)  A  policy 
on  the  freight  of  goods  for  a  given  voyage  is  somewhat  analogous  to 
this  policy ;  and  there  the  insurance  is  payable  though  the  ship  be  lost 
before  the  goods  are  on  board,  if  the  ship  has  started  upon  the  contract 
to  take  the  goods  on  board ;  Thompson  v.  Taylor,  6  T.  R.  478,  Horn- 
castle  V.  Suart,  7  East,  400.  It  is  to  be  *observed  that  in  Royal  r^jcoon 
Exchange  Assurance  v.  M*Swiney  much  stress  was  laid  on  the  '- 
printed  words  of  the  policy :   this  declaration  distinguishes  what  is 

(«)  In  Bseb.  Cli.,  reTening  tho  judgment  of  Q.  B.  !n  M'Swiney  v.  Royal  Exchange  Assurancei 
(*)  U  Q.  B.  6M  (E  C  L  &.  roL  ft8). 
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pt  ntcd ;  and  tlie  printed  words  are  freqnentlj  considered  as  immaterial, 
at  any  rate  to  be  controlled  by  the  written  words.  [Eble,  J. — That  is, 
I  presume,  where  the  printed  words  are  unintelligible,  or  inconsistent 
with  the  rest  of  the  policy.]  In  Royal  Exchange  Assurance  v.  M*Swi- 
ney  there  were  no  special  facts  explaining  the  contract :  here  the  cor- 
respondence, which  is  on  the  record,  shows  the  understanding  of  the 
parties.  [Lord  Campbell,  C.  J. — You  will  have  to  show,  in  the  course 
of  your  argument,  that  we  can  legitimately  look  to  the  correspondence 
for  the  purpose  of  varying  the  subsequent  written  contract.]  Of  ex- 
plaining it ;  not  of  varying  it.  The  profit  to  be  derived  by  a  shipowner 
for  conveying  his  own  cargo  may  be  insured  as  freight,  and  is  protected 
by  the  policy,  though  the  ship  be  lost  before  the  cargo  be  on  board; 
Devaux  v.  J'Anson,  5  New  Ca.  519  (E.  C.  L.  R.  vol.  35). 

The  plaintiflfs  will  not  insist  on  the  demurrer  to  the  fifth  plea. 

Wilde^  contrii. — The  law  as  to  insurance  of  freight  is  not  in  dispnte : 
the  question  here  is  on  a  very  different  insurance.  In  the  first  place, 
it  has  not  been  shown  that  the  correspondence  can  be  looked  to  for  the 
purpose  of  construing  the  policy.  [Lord  Campbell,  C.  J. — A  con- 
tract may  be  explained  by  the  accompanying  facts.]  But  it  cannot  be 
qualified  by  conversations  or  other  negotiations.  In  Goldshcde  t. 
Swan,  1  Exch.  154,t  where  a  written  guarantee  was  explained  by  coUate- 
^091-1  ral  evidence,  the  evidence  was  of  a  *8tate  of  facts,  not  of  an 
•'  understanding  between  the  parties  qualifying  or  explaining  the 
contract.  The  declaration  here  goes  no  further  than  to  aver  that  the 
underwriters  had  notice  of  what  had  passed:  it  is  not  said  that  the 
policy  was  made  in  pursuance  of  the  letters :  it  may  well  be  that  the 
previous  arrangements,  if  there  were  any,  were  intentionally  rejected 
when  the  policy  was  made.  Then,  as  to  the  policy.  An  insurance  on 
profits  is,  in  effect,  an  insurance  on  part  of  the  goods.  [Cromptox,  J. 
— It  seems  that  the  real  contest  between  you  is,  whether  the  insurance 
on  profit  is,  like  that  on  freight,  on  an  incident  to  the  ship,  or  on  an 
incident  to  the  goods.]  This  policy,  if  substantially  distinguishable 
from  that  in  Royal  Exchange  Assurance  r.  M'Swiney,  is  the  lea 
favourable  of  the  two  to  the  insured ;  here  it  is  on  "  profit  on  cargo :" 
there  it  was  on  "  profit  on  rice."  The  adventure  is  "  at  and  from  New 
York  to  Quebec,  during  the  ship's  stay  there  for  any  purpose,  and  back 
to  Liverpool,"  "  beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  aboard  the  said  ship."  There  is  a 
class  of  cases  in  which  it  has  been  considered  that,  where  tho  adven- 
ture is  so  limited,  goods  put  on  board  before  the  arrival  at  the  place 
named  are  not  covered  by  the  policy ;  Spitta  v.  Woodman,  2  Taunt. 
416,  Langhorn  v.  Hardy,  4  Taunt.  628,  are  such  cases.  Now  the  in- 
surance on  profits,  which  has  been  called  an  excrescence  on  goods,(a) 

(a)  Seo  Eyre  v.  Olorer,  16  East,  22e.    AUo  Parke,  B.,  in  Stockdale  v.  Dnnlop,  a  If.  4  W. 
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mnst  be  on  the  same  footing  in  this  respect  as  an  insurance  on  the 
goods  themselves.  The  plaintiffs  contend  that  simply  the  gain  is  insured ; 
EDcl,  *according  to  that  interpretation,  there  might  be  a  recovery  r ,1,09.9 
on  the  policy  even  if  the  loss  arose  simply  from  a  favourable  *■ 
market  having  been  missed  by  the  retardation  of  the  voyage :  and  it 
may  be  that  a  policy  might  be  so  framed  as  to  embrace  such  a  risk. 
But  this  policy  is  not  so  framed.  In  Knox  v.  Wood,  1  Campb.  543, 
the  commission  on  the  freight  of  a  cargo  to  be  taken  in  at  Jamaica  was 
insured ;  the  ship  was  captured  before  reaching  Jamaica :  and  it  was 
held  that  the  assured  could  not  recover.  In  Stock  dale  v,  Dunlop,  6  M. 
k  W.  224,t  the  plaintiff  had  insured  the  profits  of  goods  for  which  he 
had  made  only  a  verbal  contract,  which  could  not  be  enforced ;  and,  the 
goods  not  having  been  delivered  to  him  by  reason  of  the  loss  (by  perils 
of  the  seas)  of  the  vessel  on  which  they  were,  it  was  held  that  he  could 
not  recover  in  respect  either  of  the  goods  or  the  profits.  And  there 
insurance  on  profits  was  distinguished  from  insurance  on  freight.  Now 
here  the  risk  from  New  York  must  be  at  any  rate  a  risk  upon  the  profit 
of  goods  put  on  board  at  New  York.  This  is  an  insurance  on  "  cargo." 
The  policy  could  not  be  intended  to  cover,  for  instance;  a  loss  by  fire 
on  shore.  Besides,  the  goods  actually  exist  in  specie :  as  to  them, 
there  has  been  no  loss,  except  of  the  voyage. 

Hugh  Hilly  in  reply. — As  to  the  point  fii'st  mentioned.  It  is  not 
sought,  by  the  collateral  evidence,  to  add  to,  or  otherwise  vary,  the 
contract.  Evidence  only  of  facts  within  the  knowledge  of  the  parties 
is  offered,  for  the  purpose  of  applying  the  terms  of  the  contract  itself. 
The  declaration,  it  is  true,  does  not  say,  in  so  many  words,  that  the 
contract  was  made  on  the  understanding  *shown  by  the  letters:  r^ooo 
hut  it  shows  facts,  such  as  the  rate  of  premium,  from  which  the  ^ 
application  of  the  language  of  the  contract  is  to  be  inferred.  As  to  the 
other  point.  In  Stockdale  v.  Dunlop,  6  M.  &  W.  224,t  issue  was 
joined  on  the  interest  of  the  assured  in  the  profits :  and,  as  they  had 
fio  interest  in  the  goods  which  could  be  enforced,  they  failed.  In  Knox 
•.  Wood,  1  Campb.  543,  no  cargo  was  ready,  as  pointed  out  in  Park's 
System  of  the  Law  of  Marine  Insurances,  ch.  xiv.  s.  6  (vol.  2,  p.  564, 
rt.  8),  and  in  the  judgment  of  this  Court  in  M'Swiney  v.  Royal  Ex- 
change Assurance,  14  Q.  B.  645  (E.  C.  L.  R.  vol.  68).  In  King  v. 
Glover,  2  New  R.  206,  the  master  of  a  ship  recovered  upon  his  insur- 
ance on  his  commission  upon  slaves  to  be  purchased  by  him.  It  seems 
to  be  argued  that  a  party  recovering  on  a  policy  insuring  freight  recov- 
ers, in  fact,  upon  the  loss  of  the  ship,  whereas  profit  on  cargo  can  be 
insured  only  where  the  goods  come  on  board,  so  as  to  become  cargo. 
But  an  insurance  on  freight  may  be  recovered  upon  though  the  ship  is 
not  lost,  as  where  the  goods  are  damaged  and  sold  in  consequence ;  2 
Amould,  1049,  citing  Vlierboom  v.  Chapman,  18  M.  &  W.  230.t 

Cur.  adv.  vult. 
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Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Cowrt 

On  the  demurrer  to  the  declaration  we  think  that  we  are  bound  to 
give  judgment  for  the  defendant. 

The  question  is,  Whether,  there  being  a  marine  policy  of  insuruice 
in  the  usual  form  at  and  from  one  named  *port  to  another  named 
port,  during  the  ship's  stay  there,  and  thence  to  an  ultimate 
port  of  destination,  «  on  profit  on  cargo,"  the  ship  being  lost  by  perils 
of  the  sea  in  proceeding  from  the  first  named  port  to  the  second  before 
any  cargo  was  loaded  in  her  by  the  assured,  the  underwriters  are  liable 
in  respect  of  a  cargo  which  the  assured  had  purchased  and  provided  to 
be  loaded  in  her  at  the  port  secondly  named,  to  be  carried  in  her  to  the 
ultimate  port  of  destination.     If  the  profits  of  the  purchasers  of  such 
goods  depend  upon  the  contingency  of  a  particular  ship  carrying  them 
on  a  particular  voyage  and  safely  delivering  them  at  the  port  of  desti- 
nation, a  policy  might  probably  be  framed  to  indemnify  the  assured 
from  the  loss  of  profits  caused  by  the  ship  being  lost  before  she  reaches 
the  port  of  loading.     But  the  policy  which  we  have  to  construe  is  in 
truth  on  goods,  « beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship.*'    ^^  Profit 
on  cargo"  means  the  improved  value  of  the  cargo  when  it  has  been 
landed  at  its  destined  port.     This  is  not  an  insurance  on  the  ship,  but 
on  goods  on  board  the  ship  when  loaded.     The  goods  might  have  been 
loaded  at  New  York  or  Quebec ;  and  from  the  loading  thereof  aboard 
the  ship  the  adventure  would  have  begun.     But,  as  no  goods  ever  were 
loaded  aboard  her  by  the  assured,  the  adventure  never  did  begin ;  or,  in 
other  words,  the  loss  of  the  ship  happened  before  the  policy  attached : 
so  that  the  underwriters  are  not  liable.     The  goods  remaining  safe  at 
Quebec,  another  vessel  might  possibly  have  been  obtained  to  bring  them 
on  to  Liverpool  as  speedily  as  The  Lady  Bulwer  would  have  done :  and 
j^ooc-i  *li5s  policy  cannot  be  extended  to  cover  *a  loss  arising  from  the 
^  retardation  in  the  conveyance  of  the  goods,  or  to  a  loss  arising 
from  the  charter-party  by  which  The  Lady  Bulwer  was  hired  not  being 
fulfilled.     We  are  relieved  from  discussing  the  various  authorities  upon 
this  subject  by  the  recent  decision  of  the  Court  of  Exchequer  Chamber 
in  Royal  Exchange  Assurance  v.  M'Swiney,  14  Q.  B.  646  (E.  C.  L.  R 
vol.  68},  which  we  consider  to  be  expressly  in  point.     The  policy  there 
was  on  <^  profit  on  rice ;"  and  it  was  held  to  attach  only  on  rice  actual!  t 
loaded,  not  on  rice  provided  and  intended  to  be  loaded  on  board  the 
ship. 

We  are  further  of  opinion  that  the  construction  of  the  policy  in  the 
present  case  cannot  be  varied  by  the  correspondence  set  out  in  the 
declaration  between  the  plaintifis  and  their  agents  who  efiFected  the 
insurance.  The  policy  does  not  refer  to  this  correspondence :  and  the 
declaration,  having  alleged  that  the  underwriters  had  notice  of  the  cor- 
respondence, and  that  the  nature  of  the  intended  risk  was  explained  to 


6  ELLIS  &  BLACKBURN.    Q.  B.  825 

tiiem,  does  not  allege  that  the  correspondence  formed  any  part  of  the 
contract  between  the  parties.  This  communication,  although  of  written 
documents,  could  no  more  convert  the  document  which  did  constitute 
the  contract  from  being  a  policy  on  goods  into  a  policy  on  the  ship  than 
would  a  verbal  statement  of  the  wishes  and  intention  of  the  assured. 

BeUance  was  likewise  placed  upon  the  allegation  that  the  rate  of  7/. 
Is.  per  cent.,  at  which  the  said  policy  was  effected,  was  a  higher  rate 
than  would  have  been  charged,  or  was  then  chargeable,  for  a  similar 
risk  commencing  at  Quebec,  or  for  a  risk  on  goods  only  for  the 
•said  voyage.  But  we  are  clearly  of  opinion  that  the  construe-  r^oofi 
tion  of  the  policy  cannot  be  varied  by  the  amount  of  the  premi-  ^ 
urn.  Parke,  B.,  in  delivering  the  judgment  of  the  Court  in  Royal 
Exchange  Assurance  v.  M*Swiney,  does  observe  that,  <(  If  such  an  as- 
Burance  had  been  made  on  this  peculiar  interest,  against  all  these  events, 
it  is  obvious  that  the  underwriters  would  have  required  a  much  larger 
premium  for  insuring  so  complicated  a  risk  than  for  an  ordinary  insur- 
ance by  an  owner  on  goods  or  profit  on  goods,  which  would  be  liable  to 
loss  only  by  perils  of  the  seas  or  other  accidents  happening  to  the  goods 
themselves."  But  this  very  learned  Judge  cannot  be  supposed  to  inti- 
mate an  opinion  that,  on  proof  that  the  premium  actually  received  by 
the  underwriters  would  have  been  adequate  to  the  risk  incurred  by 
them  according  to  the  contention  of  the  assured,  he  would  have  put  a 
different  construction  on  the  same  words. 

The  demurrer  to  the  last  plea  having  been  abandoned,  we  have  upon 
the  whole  record  to  give  judgment  for  the  defendant. 

Judgment  for  defendant. 


*IN  THE  EXCHEQUER  CHAMBER.       [*32T 

(Error  from  the  Court  of  Queen's  Bench.) 
The  ROYAL  BRITISH  BANK  v.  TURQUAND.    May  1. 

PUintiff  declared  against  defendants,  a  joint  stock  Companj  completely  registered  under  stat  7 
k  8  Vict.  e.  110,  on  a  bond,  signed  by  two  directors,  under  the  seal  of  the  Company,  whereby 
Um  Company  acknowledged  themseWes  to  be  bound  to  plaintiff  in  2000/. 

Tbc  plea  set  out  the  condition,  which  appeared  to  be  for  securing  to  the  plaintiff,  who  waa  a 
btnker,  such  sum  as  the  Company  should,  to  the  amount  of  1000/.,  owe  to  plaintiff  on  the 
biJanee  of  the  aceonnt  current,  from  time  to  time,  and  for  indemnifying  plaintiff  to  that 
imount  from  losses  incurred  by  reaaon  of  the  account  between  plaintiff  and  defendants.  The 
plra  further  set  out  clauses  of  the  registered  deed  of  settlement,  by  which  it  appeared  that  the 
direetors  were  authorixed,  under  certain  circumstances,  to  give  bills,  notes,  bonds,  or  mortgages : 
and  one  clause  provided  that  the  directors  might  borrow  on  bond  such  sums  as  should,  from 
time  to  time,  by  a  general  resolution  of  the  Company,  bo  authorized  to  be  borrowed.  The 
plea  averred  that  there  had  been  no  such  resolution  authorising  the  making  of  the  bond,  and 
that  it  was  given  without  the  authority  of  the  shareholders. 

The  replication  set  out  the  deed  of  settlement  further,  by  which  it  appeared  that  the  Company 
was  formed  for  the  purpose  of  carrying  on  mining  operations  and  forming  a  railvray. 

Oa  demurrers  to  the  plea  and  replication,  held,  by  the  Court  of  Exchequer  Chamber,  afSrmiog 
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the  jadgment  of  Q.  B.,  that  plaintiff  was  entitled  to  jndgmenty  the  obligee  having,  on  tke  bcH 
alleged,  a  right  to  presume  that  there  had  been  a  resolution  at  a  general  meeting,  aathorisiif 
the  borrowing  the  monoj  on  bond. 
SembU,  per  Jervis,  C.  J.»  that  such  resolution  would  confer  sufficient  authority  if  it  au&oriui 
the  borrowing  on  bond  of  such  sums  as  the  directors  might  deem  expedient  in  acoordaaee 
with  the  statute  and  deed,  without  othorwise  defining  the  amount 

The  plaintiffs  declared  against  the  defendant,  as  official  manager  of 
Cameron's  Coalbrook  Steam,  Goal,  and  Swansea  and  London  Railway 
Company,  according  to  The  Joint  Stock  Companies  Winding-up  Acts 
(the  Company  being  completely  registered  under  stat.  7  4  8  Vict,  c 
110).  The  declaration  alleged  that  the  Company,  before  defendant 
became  official  manager,  to  wit,  on  6th  March,  1850,  by  their  writing 
obligatory,  sealed  with  their  common  seal,  acknowledged  themselves  to 
be  held  and  firmly  bound  to  plaintiffs  in  20002.,  to  be  paid  to  plaintiffs 
*^OftT  ^^  request;  for  which  payment  the  *said  last-mentioned  Com- 
■'  pany  did  bind  themselves  and  their  successors.  Yet  the  said 
sum,  or  any  part  thereof,  has  not  been  paid. 

Plea  (1),  in  which  was  set  out  the  condition,  which  appeared  to  be 
for  securing  to  the  plaintiffs,  who  were  bankers,  such  sum  as  the  Com- 
pany should,  to  the  amount  of  lOOOZ,,  owe  to  plaintiffs  on  the  balance 
of  the  account  current,  from  time  to  time,  and  for  indemnifying  plain- 
tiffs to  that  amount  from  losses  incurred  by  reason  of  the  acconnt 
between  plaintiffs  and  the  Company.  The  plea  further  set  out  clauses 
of  the  registered  deed  of  settlement  of  the  Company,  by  which  it 
appeared  that  the  directors  were  authorized,  under  certain  circumstances, 
to  give  bills,  notes,  bonds,  or  mortgages :  and  one  clause  provided  that 
the  directors  might  borrow  on  bond  such  sums  as  should,  from  time  to 
time,  by  a  general  resolution  of  the  Company,  be  authorized  to  be  bor- 
rowed. The  plea  averred  that  there  had  been  no  such  resolution  autho- 
rizing the  making  of  the  bond,  and  that  the  same  was  given  and  made 
without  the  authority  or  consent  of  the  shareholders  of  the  Company. 

The  replication  set  out  the  deed  of  settlement  further,  by  which  it 
appeared  that  the  Company  was  formed  for  the  purpose  of  carrying  on 
mining  operations  and  forming  a  railway.  It  then  alleged  that,  at  a 
general  meeting  of  the  Company,  it  was  resolved  "  that  the  directors  of 
the  said  Company  should  be,  and  they  were  thereby,  authorized  to 
borrow  on  mortgage,  bond,  or  otherwise,  such  sums  for  such  periods 
and  at  such  rates  of  interest  as  they  might  deem  expedient,  in  accord- 
ance with  the  provisions  of  the  deed  of  settlement  and  Act  of  Parlia- 
ment. And  the  said  resolution  and  determination  has  thence  hitherto 
remained  unrescinded."  The  replication  then  alleged  that  afterward?, 
^ooqi  ^^  accordance  with  the  authority  *granted  by  the  general  meet- 
•'  ing,  the  directors  agreed  to  enter  into  the  bond,  and  appointed 
two  directors  to  affix  their  seal,  and  the  secretary  to  sign  the  bond, 
which  bond,  so  sealed  and  signed,  plaintiffs  took  <<  in  full  faith  and 
belief  of  the  validity  of  the  said  resolutions,  and  that  the  said  bond 
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was  authorized  by,  and  would  be  a  valid  and  binding  security  upon,  the 
said  Company." 

The  plaintiffs  also  demurred  to  the  plea.  The  defendant  joined  in 
demurrer,  and  also  demurred  to  the  replication.     Joinder. 

In  last  Trinity  Term,  judgment  was  given  for  the  plaintiffs  in  the 
Court  of  Queen's  Bench ;  Royal  British  Bank  v.  Turquand,  5  E.  & 
B.  248  (E.  C.  L.  R.  vol.  85).(a) 

The  defendant  suggested  error  on  this  judgment  in  the  Court  of  Ex- 
chequer Chamber :  which  the  defendant  denied. 

The  case  was  now  argued. 

Phipsotij  for  the  party  suggesting  error  (defendant  below). — The  plea 
answers  the  declaration ;  it  amounts  to  a  special  Non  est  factum.    Stat. 
74  8  Vict.  c.  110,  s.  26,  limits  the  powers  of  the  Company  to  the  acts 
vhich  are  authorized  by  the  deed  of  settlement ;  and  here  the  deed  of 
settlement  limits  the  power  of  borrowing  on  bond  by  the  directors  to 
eases  where  such  borrowing  is  authorized  by  a  resolution  passed  at  a 
general  meeting  of  the  Company.    The  plea  alleges  that  there  has  been 
no  such  resolution.    The  bond  therefore,  being  sealed  without  authority, 
is  not  the  bond  of  the  Company.     The  Court  below  assumes  that  the 
1)ond  is  allowed  to  be  under  the  seal  of  the  Company,  and  to  be  their 
bond :  whereas  the  plea  insists  that  this  is  not  so.     The  ground  there- 
fore,  suggested  by  *the  Court  below,  of  distinction  between  this  r^qon 
case  and  Ridley  v.  Plymouth  Grinding  and  Baking  Company,  2  ^ 
Exch.  711,t  Kingsbridge  Flour  Mill  Company  v,  Plymouth  Grinding 
and  Baking  Company,  2  Exch.  718,t  Smith  v.  The  Hull  Glass  Com- 
pany, 11  Com.  B.  897  (E.  C.  L.  R.  vol.  73),  and  Greenwood's  Case,  3 
Be  6.  Macn.  &  6.  459,  disappears.     The  judgment  below  states  that 
no  illegality  appears  on  the  face  of  the  bond  or  condition,  and  infers 
from  Collins  v.  Blantem,  2  Wils.  341,(6)  and  Paxton  v.  Popham,  9  East, 
408,  that  the  plea  should  allege  facts  showing  illegality.     But  in  those 
cases  it  was  admitted  that  tho  bond  was  duly  executed,  and  the  plea 
i^as  by  way  of  confession  and  avoidance.     [Bramwell,  B. — I  think 
that,  in  The  East  Anglian  Railways  Company  v.  The  Eastern  Counties 
Railway  Company,  11  Com.  B.  776  (E.  C.  L.  R.  vol.  73),((?)  I  urged, 
without  success,  the  argument  that  the  deed  was  admitted,  on  the  re- 
cord, to  be  the  deed  of  the  defendants.]     And  there  the  covenant  wa^ 
under  the  common  seal.     The  defendants  have  no  power  besides  what 
the  statute  confers ;  and  the  statute  refers  to  the  deed  :  the  case  is  not 
like  that  of  ordinary  partners,  each  of  whom  has  a  primft  facie  authority 
to  bind  the  firm  in  matters  relating  to  the  business  of  the  firm ;  an 
authority  which  cannot,  as  against  other  parties,  be  restrained  by  a 
private  agreement  among  the  partners  themselves.     The  plaintiffs  were 

(a)  Where  the  pleadings  are  more  fullj  set  out 

(6)  See  note  to  S.  C,  1  Smith's  Lea.  Ca.  278  (4th  ed.) 

(e)  See  pp.  785,  788. 
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bound  to  know  the  statute  and  the  contents  of  the  deed  of  settlemeiii 
[Crowdbr,  J. — That  appears  to  be  the  view  of  Parke,  B.,  in  Ridley  «. 
Plymouth  Grinding  and  Baking  Company.]  The  same  view  is  taken  by 
Jervis,  G.  J.,  and  Maule,  J.,  in  Smith  v.  The  Hull  Glass  Company; 
*^^n  ^^^^S'^  there  *judgment  was  given  for  the  plaintiffs  on  the  groimd 
^  that  the  goods  were  supplied  for  the  purposes  of  the  trade  of  the 
defendants,  and  were,  with  their  knowledge,  received  and  so  used 
[Bramwell,  B. — Suppose  all  the  members  of  the  Company  had  joined 
in  affixing  the  seal.]  The  affixing  would  not  be  an  act  of  the  Corpon- 
tion.  The  judgment  below  relies  upon  Hill  v.  The  Manchester  and 
Salford  Water  Works  Company,  2  B.  &  Ad.  544  (E.  C.  L.  R.  vol.  22), 
and  Horton  v.  Westminster  Improvement  Commissioners,  7  Exch.  780.t 
But  in  Hill  v.  The  Manchester  and  Salford  Water  Works  Company  tie 
company  were  authorized  to  raise  a  certain  sum ;  there  was  no  statutory 
restriction  as  to  the  modes  of  executing  the  powers ;  and  there  wu 
nothing  to  show  that  all  the  shareholders  had  not  been  parties  to  the 
instrument.  In  Horton  v.  Westminster  Improvement  Commissioners 
the  decision  on  the  seventh  plea  was  on  the  language  of  the  plea,  which 
did  not  bring  the  defence  within  the  words  of  the  statute. 

The  replication  does  not  satisfy  the  condition  imposed  by  the  deed 
of  settlement,  inasmuch  as  the  resolution  set  forth  does  not  specify  the 
sum  to  be  borrowed. 

Bovill,  contri,  was  not  called  upop. 

Jervis,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed.  I  incline  to  think  that  the 
question  which  has  been  principally  argued  both  here  and  in  that  Coot 
does  not  necessarily  arise,  and  need  not  be  determined.  My  impression 
is  (though  I  will  not  state  it  ad  a  fixed  opinion)  that  the  resolution  set 
forth  in  the  replication  *goes  far  enough  to  satisfy  the  requisites 
of  the  deed  of  settlement.  The  deed  allows  the  directors  to  bor- 
row on  bond  such  sum  or  sfums  of  money  as  shall  from  time  to  time,  by 
a  resolution  passed  at  a  general  meeting  of  the  Company,  be  authoiized 
to  be  borrowed :  and  the  replication  shows  a  resolution,  passed  at  a 
general  meeting,  authorizing  the  directors  to  borrow  on  bond  srtA 
sums  for  such  periods  and  at  such  rates  of  interest  as  they  might  deem 
expedient,  in  accordance  with  the  deed  of  settlement  and  the  Act  of 
Parliament ;  but  the  resolution  does  not  otherwise  define  the  amount  to 
be  borrowed.  That  seems  to  me  enough.  If  that  be  so,  the  other 
question  does  not  arise.  But  whether  it  be  so  or  not  we  need  not 
decide ;  for  it  seems  to  us  that  the  plea,  whether  we  consider  it  as « 
confession  and  avoidance  or  a  special  Non  est  factum,  does  not  rubs 
any  objection  to  this  advance  as  against  the  Company.  We  may  ncwr 
take  for  granted  that  the  dealings  with  these  companies  are  not  like 
dealings  with  other  partnerships,  and  that  the  parties  dealing  with  then 
are  bound  to  read  the  statute  and  the  deed  of  settlement.     But  they 
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are  not  bound  to  do  more.  And  the  party  here,  on  reading  the  deed 
of  settlement,  would  find,  not  a  prohibition  from  borrowing,  but  a  per- 
mission to  do  80  on  certain  conditions.  Finding  that  the  authority 
might  be  made  complete  by  a  resolution,  he  would  have  a  right  to  infer 
the  fact  of  a  resolution  authorizing  that  which  on  the  face  of  the  docu- 
ment appeared  to  be  legitimately  done. 

Pollock,  C.  B.,  Aldsrson,  B.,  Cbesswell,  J.,  Crowder,  J.,  and 
Bramwell,  B.,  concurred.  Judgment  afiSrmed. 


*IN  THE  EXCHEQUER  CHAMBER.       [*333 

(Error  from  the  Court  of  Queen's  Bench.) 

JOHN  COWIE,  Administrator  of  JOHN  STORM,  deceased,  v.  EIX 

WARD  STIRLING.    Ma^  1. 

Defendant  si^od,  and  deltrered  to  plaintiff,  a  written  instrument  in  the  following  words  :  "  Nine 
noBtbs  after  date,  I  promise  to  paj  to  the  secretary  for  the  time  being  of  The  Indian/'  Ac, 
**  Society,  or  order,  Company's  nipees,  twenty  thousand,  irith  interest  at  the  rate,"  Ao. ;  "  and 
I  hereby  deposit  in  his  hands  twenty-two  Union  Bank  shares,"  "  by  way  of  pledge  or  security 
&r  the  due  payment  of  the  said  sum  of  Company's  rupees,  twenty  thousand,  as  aforesaid ;  and, 
in  deiaaU  thereof,  hereby  aothoriso  the  said  secretary  for  ihe  time  being,  forthwith,  either  by 
priTftte  or  public  sale,  absolutely  to  sell  or  dispose  of  the  said  twenty-two  Union  Bank  shares, 
10  deposited  with  him ;  and  out  of  the  proceeds  of  sale  to  reimburse  himself  the  said  loan  of 
CsBpaoy's  rupees,  twenty  thousand,  and  interest  thereon,  as  aforesaid,  he  rendering  to  me  any 
Mrplns  which  may  be  forthcoming  from  such  sale.  And  I  hereby  promise  and  undertake  to 
■eke  good  whaterer,  if  anything,  may  be  wanting  over  and  above  the  proceeds  of  such  sale, 
to  make  np  the  full  amount  of  the  said  loan  of  Company's  rupees,  twenty  thousand,  and  inter- 
est as  aforesaid." 

Plaintiff,  at  the  time  of  the  making  and  delivering  of  this  paper,  and  thenceforward  continually 
till  the  expiration  of  the  nine  months,  and  ever  since,  had  been  secretary  of  the  Society.  An 
MlioQ  having  been  brought  by  him  against  defendant,  after  the  expiration  of  the  nine  months, 
as  apon  a  promissory  note,  the  declaration  averring  the  plaintiff  to  have  been  and  to  be  secre- 
tary IS  aforesaid,  and  Uie  defendant  having  denied  making  *<the  alleged  promissory  note :" 

field,  by  the  Coart  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Q.  B.,  that 
the  instrumeni  was  not  a  promissory  note,  the  payee  being  uncertain  at  the  time  of  the 
Baking, 

John  Storm  sued  the  defendant,  Edward  Stirling,  in  the  Court  of 
Queen's  Bench.  The  first  count  alleged  that,  whereas  defendant,  on 
10th  March,  1845,  in  parts  beyond  the  seas,  to  wit,  at  Calcutta  in  the 
East  Indies,  made  his  promissory  note  in  writing,  and  thereby  promised 
to  pay  to  the  secretary  for  the  time  being  of  The  Indian  Laudable  and 
Mntoal  Assurance  Society  twenty  thousand  Coxpany's  rupees,  with 
interest  at  the  rate  of  six  per  cent,  per  annum,  nine  months  after  the 
date  thereof,  which  period,  and  the  time  for  pajraent  of  the  said  note, 
iad  expired  before  the  commencement  of  *this  suit ;  and  then  r^ooA 
delivered  the  said  note  to  the  plaintiff,  who,  at  the  time  of  the  *- 
nakbg  of  the  said  promissory  note  and  from  thence  hitherto,  was  and 
is  the  secretary  of  the  said  Indian  Laudable  and  Mutual  Assurance 
Society :  averment  that  the  said  sum  of  twenty  thousand  Company's 
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rupees  was  and  is  of  great  value,  to  wit,. of  2000Z.  of  lawful,  tc.: 
breach:  non-payment. 

Plea  to  this:  that  defendant  "did  not  make  the  alleged  promissory 
note." 

The  plaintiff  took  issue  on  this  plea.  There  were  also  other  issues 
of  fact. 

On  the  trial,  before  Crompton,  J.,  at  the  Middlesex  sittings  in 
Michaelmas  Term,  1853,  a  special  verdict  was  found:  of  which  tie 
parts  now  material  were  as  follows. 

As  to  the  first  issue.     That  the  defendant,  at  a  certain  place,  ic.  {as 
in  the  declaration),  made  and  signed,  and  delivered  to  the  plaintiff,  i 
document  in  the  words  and  figures  following,  that  is  to  say : 
"  C.  20,000.  «  Calcutta,  10th  March,  1845. 

"  Nine  months  after  date,  I  promise  to  pay  to  the  secretary  for  the 
time  being  of  The  Indian  Laudable  and  Mutual  Assurance  Society,  or 
order.  Company's  rupees,  twenty  thousand,  with  interest  at  the  rate  of 
six  per  cent,  per  annum.  And  I  hereby  deposit  in  his  hands  twenty- 
two  Union  Bank  shares,  as  particularized  at  foot  by  way  of  pledge  or 
security  for  the  due  paynlent  of  the  said  sum  of  Company's  rupees, 
twenty  thousand,  as  aforesaid ;  and,  in  default  thereof,  hereby  authoriie 
the  said  secretary  for  the  time  being,  forthwith,  either  by  private  or 
public  sale,  absolutely  to  sell  or  dispose  of  the  said  twenty-two  Union 
Bank  shares,  so  deposited  with  him ;  and  out  of  the  proceeds  of  sale 
^oqc-i  *^  reimburse  himself  *the  said  loan  of  Company's  rupees,  twenty 
-^  thousand,  and  interest  thereon,  as  aforesaid,  he  rendering  to  me 
any  surplus  which  may  be  forthcoming  from  such  sale.  And  I  herebj 
promise  and  undertake  to  make  good  whatever,  if  anything,  may  be 
wanting  over  and  above  the  proceeds  of  such  sale,  to  make  up  the  full 
amount  of  the  said  loan  of  Company's  rupees,  twenty  thousand,  vai 
interest  as  aforesaid.  «  EnwD.  Stirling." 

(Then  followed  the  numbers  of*  the  shares.) 

"  No.  83.     Due  10/13  Dec.  /45." 

That  the  Indian  Laudable  and  Mutual  Assurance  Society,  in  the  saiJ 
document  mentioned,  is  The  Indian  Laudable  and  Mutual  Assurance 
Society  within  in  the  declaration  mentioned ;  and  that  the  plaintiff,  »t 
the  time  of  the  making  of  the  said  document,  and  from  thence  nntil 
the  time  of  the  commencement  of  the  within-mentioned  action,  was  the 
secretary  of  the  said  Society.  That  the  name  Edward  Stirling,  set  and 
subscribed  to  the  said  document,  is  of  the  proper  handwriting  of  the 
defendant.  That  the  said  sum  of  twenty  thousand  Company's  rupee?, 
at  the  time  of  the  making  of  the  said  document,  and  when  the  same 
became  due,  was  of  the  value  of  2000Z.  of  lawful  money  of  Great  Bri- 
tain. The  special  verdict  then  left  the  first  issue  to  the  Court  in  tbe 
usual  form. 
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The  findings  on  the  other  issues  were  immaterial  to  the  question  now 
decided. 

Judgment  was  given  in  the  Court  of  Queen's  Bench  for  the  defend- 
ant, in  Trinity  Term,  1854 ;  Storm  v.  Stirling,  3  E.  &  B.  832  (E.  C.  L. 
R.  vol.  77), 

John  Cowie,  the  administrator,  with  the  will  annexed,  *of  the  r^cqo/* 
plaintiff  below,  suggested  error  in  the  Court  of  Exchequer  Cham-  '■ 
ber :  which  the  defendant  denied. 

The  case  was  now  argued. 

Lash,  for  the  party  suggesting  error  (administrator  of  plaintiff  below). 
— The  judgment  of  the  Court  below  proceeds  on  the  ground  that  the 
instrument  is  not  a  promissory  note  because  the  m6ney  is  not  made 
«  payable  to  any  certain  person,  but  to  the  person,  if  any,  who  at  the 
time  when  the  note  should  become  payable  might  fill  the  situation  of 
secretary  to  the  Company."  It  is  true  that  the  expression  "  secretary 
for  the  time  being"  would,  if  standing  alone,  be  ambiguous.  But  then 
foUows  the  statement,  "  I  hereby  deposit  in  his  hands  twenty-two  Union 
Bank  shares,"  &c. :  that  shows  that,  by  the  secretary  for  the  time  being, 
is  designated  the  secretary  at  the  moment  of  making  the  note  and  depo- 
siting the  shares :  and  this  is  enough,  without  any  name.  The  addi- 
tional words,  "  for  the  time  being,"  would  not  destroy  the  effect  of 
what  had  preceded ;  Wise  v.  Charlton,  4  A.  &  E.  786  (E.  C.  L.  R.  voL 
31):  if  they  did,  they  would  be  rejected,  ut  res  magis  valcat  quam 
pereat.  The  then  actual  secretary  is  "  the  said  secretary"  who  is  autho- 
rized to  sell  the  shares ;  and  the  contingency  of  his  ceasing  to  be  secre- 
tary is  provided  for  by  the  note  being  made  payable  to  order :  the  person 
taking  the  note  might  endorse  it  over  forthwith. 

C.  E,  Polloeky  contr^. — The  promise  is  to  pay  nine  months  after  the 
dite  of  the  note.  The  promise  is  therefore  *either  to  pay  the  r^uqqT' 
person  who  shall  be  secretary  nine  months  thereafter,  or  to  pay  ^ 
the  present  secretary  if  he  shall  be  secretary  at  the  expiration  of  that 
time.  On  either  interpretation  the  note  is  bad,  as  a  promissory  note, 
for  uncertainty.  It  cannot  be  contended  that  John  Storm,  had  be 
ceased  to  be  secretary  at  the  maturity  of  the  note,  could  then  have  sued 
on  it.  The  maxim,  ut  res  magis  valeat  quam  pereat,  is  sound :  but  it 
h  outweighed  by  the  importance  of  not  introducing  uncertainty  into 
mercantile  negotiable  instruments.  (He  was  then  stopped  by  the 
Court.) 

Jkrvis,  C.  J. — I  am  clearly  of  opinion  that  this  judgment  should  be 
affirmed.  Whatever  desire  we  may  feel  to  aid  in  enforcing  a  contract, 
ire  mast  hold  that,  to  make  a  promissory  note,  there  must  be  a  payee 
iscerUined  by  name  or  designation.  Now,  as  was  said  in  the  Court 
below,  this  money  is  made  payable,  not  to  the  then  secretary,  but  to  the 
person  who  should  be  secretary  nine  months  thence,  when  the  pajment 
was  to  be  made.     That  was  the  clear  intent.     As  to  the  shares  being 
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deposited  in  the  hands  of  the  present  secretary,  that  is  merely  for  secu- 
rity. The  payment  itself  is  to  be  made  to  the  person  who  shall  be 
secretary.  So  that,  even  if  we  look  at  the  collateral  agreement  (whick 
I  think  we  cannot  do),  we  find  no  certain  payee. 

Pollock,  C.  B.,  Alderson,  B.,  Cresswbll,  J.,  and  Crowdsr,  J., 
concurred.  Judgment  affirmed. 


*338]     •IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

FORTUNATUS  EDMUND  ANDREWES  v.  JOHN  ELLIOTT. 

May  1. 

It  appeared  by  tbe  record  that  plaintiff  and  defendant  pleaded  to  iasae,  and  a  jinry  Tenire  vnt; 
and  tbe  postea  stated  that  afterwards,  at^  Ao.,  at  the  assiiea  then  bolden,  Ae.,  before  Sir  W. 
W.»  Jostioe  of  Q.  B.»  and  Sir  C.  0.»  Justioe  of  C.  B.,  **  and  other  their  fellow  Jostteee  asagec^ 
to  take  the  assiies,  in/'  Ac,  «oome  the  parties,"  kt„  **toT  tbe  trial  of  tbe  said  issacii  Ab4 
tberenpon,  tbe  said  parties  having,  by  consent  of  themselves,  their  attorneys  and  coosiel,  is 
open  Coart  then  given,  left  tbe  decision  of  tbe  said  issues  to  tbe  Conrt,  it  was  ordered  by  Sr 
W.  W.,  knight,  one  of  the  aforesaid  Justices,  that  such  trial  sbonld  be  aUowed.  And  thuc- 
npon  Q.  W.  W.  B.,  Esq.,  one  of  Her  Majesty's  counsel,  and  one  other  of  the  Jnstices  aferNsid, 
did  proceed  to  hold  snch  trial,  and  did  decide"  certain  of  the  issoes,  going  to  the  whole  eeoN 
of  action,  "  within  joined,  in  favour  of  tbe  defendant,  and"  certain  others  **  in  faroar  of  tkf 
plaintiff."  Then  followed  judgment  for  the  defendant,  to  go  without  day  and  recover  bis  tsttM, 
and  award  of.  execution  for  such  costs. 

Held,  in  Ezch.  Ch.,  on  error  from  Q.  B.,  that  tbe  judgment  appeared  to  be  right,  althouf^  tk«n 
appeared  no  written  eonsent  as  required  in  the  case  of  a  proceeding  under  sect  1  of  Tbe  Cstt> 
mon  Law  Procedura  Act,  1854  (17  A  18  Vict  c  126). 

Thb  plaintiff  declared  against  the  defendant  in  the  Court  of  Queen's 
Bench.  The  declaration  contained  two  counts.  The  defendant  pleaded 
five  pleas  :  (1)  To  the  whole  action ;  (2)  To  the  first  count ;  (3)  To  tbe 
first  count ;  (4)  To  part  of  the  first  count ;  (5)  To  the  second  count. 
Issue  was  joined  on  all  the  five  pleas.  After  the  jury  venire,  the  poster 
in  the  Court  below  was  as  follows,  (a) 

«  Afterwards,  on  the  6th  day  of  August,  in  the  year  of  our  Lord 
1855,  at  Croydon,  in  the  county  of  Surrey,  at  the  assizes  there  holden, 
in  and  for  the  said  county,  before  Sir  William  Wightman,  Knight,  one 
of  Her  Majesty's  Justices  of  the  Court  of  Queen's  Bench,  and  Sir 
^oQQ-i  Cresswell  Cresswell,  Knight,  one  of  Her  Majesty's  ^Justices  of 
^  the  Court  of  Common  Pleas,  and  other  their  fellow  justices 
assigned  to  take  the  assizes  in  and  for  the  county  of  Surrey,  come  die 
parties  within  mentioned,  by  their  respective  attorneys  within  men- 
tioned, for  the  trial  of  the  said  issues.  And  thereupon  the  said  parties 
having,  by  consent  of  themselves,  their  attorneys  and  counfel,  in  open 
Court  then  given,  left  the  decision  of  the  said  issues  to  the  Court,  it 

(a)  See  Andrews  v.  BUiott,  6  S.  A  B.  602  (B.  C.  L.  R.  toL  86). 
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Tras  ordered  by  Sir  William  Wightman,  Knight,  one  of  the  aforesaid 
Justices,  that  such  trial  should  be  allowed.  And  thereupon  George  Wil- 
liams Wilshere  Bramwell,  Esquire,  one  of  Her  Majesty's  counsel,  and 
one  other  of  the  justices  aforesaid,  did  proceed  to  hold  such  trial,  and 
did  decide  the  Ist,  2d,  and  4th  issues,  within  joined,  in  favour  of  the 
defendant,  and  the  3d  and  5th -issues,  within  joined,  in  favour  of  the 
plaintiff.  Therefore  it  is  considered  that  the  plaintiff  take  nothing  by 
his  said  writ,  but  that  he  be  in  mercy,  &c.  And  that  the  defendant  do 
go  thereof  without  day,  &c.  And  it  is  further  considered,  by  the  Court 
here,  that  the  defendant  do  recover  against  the  plaintiff  382.  IQs.  for 
his  costs  and  charges,  by  him  about  his  defence,"  &c. :  execution  for 
the  costs  awarded. 

The  plaintiff  below  suggested  error  on  this  judgment,  in  the  Court 
of  Exchequer  Chamber ;  which  the  defendant  denied. 

The  case  was  now  argued. 

The  party  suggesting  error  (plaintiff  below),  in  person. — The  postea 
does  not  show  any  «  consent  in  writing"  to  the  decision  being  left  to  the 
Court,  as  is  requisite  to  give  jurisdiction,  by  The  Common  Law  Pro- 
cedure Act,  1864  (17  &  18  Vict.  c.  126),  sect.  1.  The  Court  will 
*not  inquire  whether  there  be  any  breach  of  faith  in  taking  this  r^o^A 
objection;  the  whole  circumstances  are  not  before  them;  and  ^ 
the  record  alone  can  be  looked  at.  [Jervis,  C.  J. — Tou  might  have 
referred  the  case  to  Mr.  Bramwell,  without  writing.  Pollock,  C.  B. — 
It  is  very  common  to  consent  to  a  trial  by  eleven  jurymen :  no  consent 
in  writing  is  necessary  for  that  purpose.]  But  the  jurisdiction  here 
•rises  only  under  the  statute,  which  requires  a  consent  in  writing. 
[Alderson,  B. — In  a  caae  under  that  section,  a  record  would  be  sent 
down  without  any  jury  process  at  all :  this  is  altogether  a  different  pro- 
ceeding.] Consent  cannot  give  jurisdiction.  It  is  true  that  a  Judge 
might,  if  he  and  the  parties  pleased,  sit  as  an  arbitrator ;  but  then  his 
decision  would  take  effect  as  an  award,  and  would  not  authorize  a  postea 
and  judgment  in  this  form.  There  would  be  no  authority  to  order  a 
verdict  to  be  entered,  unless  that  were  expressly  contained  in  the  sub- 
aiission. 

LmKj  contri,  was  not  called  upon. 

Jbryis,  €•  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  affirmed. 

Pollock,  C.  B.,  Aldersoh,  B.,  Crbsbwell,  J.,  and  Crowdbr,  J., 
ooneurred. 

Willrs,  J. — ^Nothing  appears  on  the  record  showing  ground  for  in- 
Tilidating  this  judgment :  the  case  comes  under  the  rule  that  consensus 
(ollit  errorem.  Judgment  affirmed. 


841       REUTER  v.  ELECTRIC  TELEGRAPH  CO.    E.  T.  1856. 


.„.„  *REUTER  V.  THE  ELECTRIC  TELEGRAPH  COMPAlfY. 
^^^J  Mai,  2. 

A  company  were  incorporated  by  Rojal  charter  for  trading  purposes.  By  the  deed  of  wtUeDnity 
the  directors  were  to  manage  the  business  of  the  Company ;  but  all  contracts,  abore  a  ctrtata 
value,  were  to  bo  signed  by  at  least  three  individual  directors,  or  sealed  with  the  seal  of  the 
Company  under  the  authority  of  a  speoial  meeting. 

Plaintiff  sued  the  Company  on  an  agreement  above  the  prescribed  value.  It  was  within  Om 
scope  of  the  Company's  business,  and  was  made  by  parol  with  the  chairman,  who,  with  bii 
own  hand,  entered  a  memorandum  of  it  in  the  minute  book  of  the  Company.  It  was  rerogvis«4 
in  correspondence  with  the  secretary ;  plaintiff  did  work  under  it,  and  received  payments  by 
checks  for  it  These  payments  passed  into  the  accounts  of  the  Company,  and  were  aadited 
and  allowed ;  but  there  never  was  any  contract  signed  by  three  directors,  or  under  the  seal  of 
the  Company.     On  a  case  stating  these  facts,  with  power  to  draw  inferences  of  fac^ 

Held,  that  the  contract  was  ratified,  if  not  authorized,  by  the  Company,  and  binding. 

Tub  matters  in  difference  in  this  cause  were,  by  order  of  a  Judge, 
referred  to  a  barrister.  Amongst  other  provisions  in  the  order  of 
reference,  it  was  agreed  that  no  objection  should  be  raised  on  the  gronnd 
that  a  particular  contract  was  made,  not  with  the  defendants,  but  vith 
The  International  Telegraph  Company.  The  arbitrator  made  an  avard 
in  favour  of  the  plaintiff  for  300i. ;  and,  in  his  award,  awarded  in  addi- 
tion 217Z.,  if  the  Court  should  be  of  opinion,  on  a  case  stated  in  the 
award,  that  this  contract  was  binding  on  The  International  Telegraph 
Company.  This  case  proving  not  to  be  stated  with  suf&cient  distinct- 
ness to  enable  the  Court  to  form  a  judgment,  a  supplemental  case  was, 
by  order  of  the  Court,  agreed  on  by  the  parties,  in  which  the  facts  were 
stated,  and  power  was  given  to  the  Court  to  draw  inferences. 

The  statements  in  the  award  and  the  supplemental  case,  so  far  as  are 
material  to  the  points  decided,  were,  in  substance :  That  The  Interna- 
tional Telegraph  Company  was  incorporated  by  Royal  Charter,  bearing 
date  29th  July,  1853,  for  the  purpose  of  establishing  telegraphic  commn- 
*^4^1  ^^^**^^^s  between  Great  Britain  and  other  *countries  by  means 
^-^  of  a  submarine  telegraph  to  Holland.  The  charter  directed  that 
the  business  of  the  Company  should  be  carried  on  according  to  the  provi- 
sions of  a  deed  of  settlement,  which  it  required  to  be  prepared  and 
executed.  The  charter  contained  provisions  for  securing  to  Her  Ma- 
jesty's Government  the  use  of  the  telegraph  for  state  purposes ;  and 
the  following  proviso :  "  Provided  always,  and  this  Our  Royal  Charter 
is  upon  the  express  condition  that,  subject  to  the  aforesaid  provisions 
giving  Us  and  Our  aforesaid  officers  on  Our  behalf  as  aforesaid  the 
prior  right  to  use  such  telegraph  as  aforesaid  for  Our  service,  such  tele- 
graphs shall  be  open  for  the  sending  and  receiving  of  messages  by  aJl 
persons  alike,  without  favour  or  preference,  and  subject  to  such  equi- 
table charges  and  to  such  reasonable  regulations  as  may. from  time  to 
time  be  made  by  the  said  Company." 

The  deed  of  settlement  provided  for  the  appointment  of  directors, 
and  contained  the  following  stipulation.     <<  The  directors  shall  conduct 
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and  manage  the  affairs  of  the  Company,  and  shall  exercise  all  the 
powers  which  may  be  exercised  by  the  Company  at  large,  and  shall 
fulfil  all  the  duties  of  the  Company,  except  such  powers  and  duties  as 
are  reserved  to  general  meetings  by  these  presents  or  the  said  charter.'' 
It  contained  also  provisions  for  the  election  of  a  secretary,  who  was  to 
We  the  actual  custody  of  the  seal  of  the  Company,  and  of  the  books, 
and  was  to  act  under  the  control  of  the  directors.  It  contained  also 
tte  following  provisions.  "  Contracts,  other  than  bills  of  exchange  or 
promissory  notes,  for  the  purchalBe  of  any  article  the  consideration  for 
which  does  not  exceed  501, ,  or  for  any  labour  or  services,  the  duration 
or  period  of  which  does  not  exceed  *six  months,,  nor  the  conside-  ci^QAQ 
ratioR-money  501.,  may  be  entered  into  on  behalf  of  the  Com-  ^ 
pany  by  any  ofBcer  authorized  by  the  dii'ectory.  Contracts  for  the 
purchase  or  sale  of  any  article,  or  for  tlie  hire  of  any  labour  or  services, 
or  in  respect  of  any  arrangement  with  any  other  Company  for  the  ex- 
ercise of  the  powers  and  privileges  of  the  said  Company,  or  of  any  such 
other  Company,  or  otherrae,  in  any  of  the  matters  incidental  to  the 
carrying  on  the  affairs  of  the  said  Company,  may  be  entered  into  on 
behalf  of  the  Company  by  the  directors ;  but  such  contracts  shall  be 
signed  by  at  least  three  individual  directors,  or  shall  be  sealed  with  the 
.  aeal  of  the  Company  under  the  authority  of  a  special  meeting,  or  a 
resolution  of  the  directors."  There  were  other  provisions  as  to  bills 
and  notes,  and  contracts  for  the  purchases  of  lands ;  and  this  stipula- 
tion: <<A11  contracts,  whether  under  seal  or  not,  including  bills  and 
notes,  shall  be  immediately  reported  to  the  secretary;"  There  was  no 
express  provision  that  contracts  should  not  be  binding  unless  made  in 
^  stipulated  manner. 

The  case  set  out  an  agreement,  dated  the  14th  September,  1853,  bcT 
tween  the  plaintiff  and  the  Company,  by  which  the  plaintiff,  who  had 
been  in  business  on  the  Continent  as  a  collector  and  transmitter  of  mes- 
sages, agreed  for  a  year,  and  from  thence  or  so  long  as  the  parties 
pleased,  to  send  all  messages  through  the  Company's  telegraph,  except 
where  the  sender  of  the  message  had  specially  directed  it  should  be  sent 
in  some  other  way.  The  Company  agreed  to  allow  him  seven  per  cent, 
on  the  amount  they  should  receive ;  and  the  plaintiff  bound  himself  not 
to  enter  into  any  contract  with  any  other  telegraph  Company  during 
the  continuance  of  this  agreement.  This  instrument  was  under  t-h^qaa 
*the  seal  of  the  Company.  The  supplemental  case  stated  that,  ^ 
tfter  the  making  of  this  deed,  and  whilst  the  same  was  in  force,  the 
chairman  of  the  Company,  ^<  as  such  chairman,  then  being  the  officer 
of  the  said  Company,  and  professing  to  act  on  behalf  of  the  said  Com- 
pany, made  a  parol  agreement  with  the  plaintiff,  by  which  the  said 
chairman  agreed,  on  the  representation  of  the  plaintiff  that  he  was 
About  to  establish  a  new  class  of  business,  that  plaintiff  should  be  allowed 
SO  per  cent,  on  all  messages  sent  or  received  by  him  through  the  Com- 
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pany's  lines  containing  public  intelligence ;  and  that  the  chairman  did, 
shortly  after,  and  before  anything  was  done  under  such  agreement,  irith 
his  own  hand,  write  down  the  terms  of  such  agreement  in  the  minute 
book  of  The  International  Telegraph  Company,  a  copy  of  which  minnte 
is  as  follows. 

12th  January,  1854.  That  during  pleasure  50  per  cent,  be  returned 
to  Mr.  Beuter  on  all  messages  transmitted  by  him  containing  public 
intelligence. 

The  said  chairman  did  not  sign  the  said  minute ;  nor  did  any  of  the 
directors  or  secretary  sign  the  same.'*    The  case  also  set  out  a  previoos 
correspondence,  comprising,  amongst  other  documents,  the  prospectns 
of  the  plaintiff's  new  undertaking ;  by  which  it  appeared  that  he  pro- 
posed that,  in  addition  to  his  existing  business  of  collector  and  trond- 
mitter  of  messages  for  persons  who  desired  to  send  them,  the  plaintiff 
was  to  become  collector  of  public,  political,  and  commercial  news,  which 
he  proposed  to  transmit  to  this  country  and  communicate  to  Bubscribers. 
The  following  letter  was  sent  by  the  plaintiff  to  the  secretary  of  the 
Company.     «  London,  81st  December,  1853.     Dear  Sir.     By  the  en- 
i^QAeri  closed  circular  you  will  observe  that  my  new  undertaking  will 
^  ^commence  on  1st  January,  1854 ;   and,  as,  according  to  aa 
arrangement  with  your  chairman,  50  per  cent,  will  be  returned  to  me 
of  all  charges  of  despatches  which  I  receive  or  send  through  your  lines, 
I  beg  to  ask  which  way  you  desire  our  accounts  to  be  kept :  if  I  am  to 
pay  you  the  whole  amount  for  the  messages :  or  whether  I  am  only  to 
pay  you  half  of  the  usual  charge  each  time.     Awaiting  your  earlj 
reply."     A  letter  of  14th  January  addressed  to  the  plaintiff,  in  answer 
to  this  letter  and  others,  contained  the  following  passage :  <'  As  regards 
your  proposition,  the  Company  prefer,  as  a  matter  of  convenience,  tbit 
you  should  pay  in  the  whole  charge  for  a  message,  and  receive  baek 
your  percentage  subsequently."  .This  letter  was  signed  «H.  B.  Wil- 
son, pro.  Secretary,"  the  secretary  himself  being  then  absents     After 
this,  accounts  were  from  time  to  time  sent  in  on  this  principle,  in  which 
the  Company  were  charged  with  50  per  cent,  on  such  messages ;  and 
these  accounts  were  paid,  and  the  amounts  passed  into  the  Company's 
books,  which  were  audited.     The  Court  had  by  the  supplemental  case 
power  to  draw  inferences  of  fact.     In  the  award  the  arbitrator  found 
that  «<  the  services  rendered  by  the  plaintiff  under  the  said  parol  agree- 
ment were  calculated  to  be  beneficial  to  the  interests  of  the  said  Com- 
pany in  their  business,  but  were  not  absolutely  necessary.     I  find  also 
that  the  terms  of  such  agreement  were  never  written  but  as  above 
stated,  and  were  never  affirmed  by  having  affixed  to  them  the  seal  of 
the  Company."    And  the  only  question  he  referred  to  the  Court  wt% 
if  the  agreement  was  binding  upon  the  Company. 

The  case  was  now  argued.(a) 

(a)  Before  Lord  CumpboU,  C.  J,,  Wightmui,  Bde,  and  Crompton,  Ji. 
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*Eug\  Hilly  for  the  plaintiff. — The  defendants,  being  a  cor-  r^o4f{ 
poration  for  trading  purposes,  may  be  bound  by  an  agreement  ^ 
not  under  seal,  made  in  furtherance  of  the  purposes  of  their  incorpora- 
tion ;  Henderson  v.  Australian  Royal  Mail  Steam  Navigation  Company, 
5  E.  ft  B.  409  (E.  C.  L.  R.  vol.  85).  [Lord  Campbell,  C.  J.— I  was 
not  a  party  to  that  judgment ;  but  I  highly  approved  of  it.  The  deci- 
sion in  it  must  at  all  events  be  binding  on  us ;  it  is  therefore  incumbent 
on  the  counsel  for  the  defendants  to  distinguish  the  present  case  from 
tkt.] 

The  Court  then  called  on 

Sir  Fitzroy  Kelly ^  for  the  defendants. — Though  a  trading  corporation 
may  be  bound  by  a  parol  contract;  it  must  be  made  by  some  one  having 
authority  to  contract  for  the  corporation.  It  is  to  be  borne  in  mind 
that  the  shareholders  are  a  fluctuating  body :  and  the  question  is  whe- 
ther all  of  the  present  shareholders  are  bound.  They  are,  if  the  con- 
tract was  made  by  those  authorized  to  contract :  but  here  the  authority 
is  limited  by  the  deed  of  settlement  to  contracts  signed  by  three  direc- 
tors. Neither  the  chairman  nor  the  secretary  is  intrusted  with  authority 
to  make  contracts  for  the  corporation.  [Erle,  J. — A  trading  corpo- 
ration like  the  present  holds  a  position  intermediate  between  a  muni- 
dpal  corporation  and  an  ordinary  copartnership.  Do  you  go  so  far  as 
to  say  that,  if  every  existing  sliareholder  personally  knew  of  and 
assented  to  the  contract,  it  still  would  not  bind  the  corporation  ?]  Such 
a  contract  would  bind  the  individuals ;  but  it  probably  would  not  bind 
the  corporation,  consisting  of  persons  who  might  *afterwards  r#q47 
acquire  shares  in  ignorance  of  the  contract,  unless  the  formali-  *• 
ties  prescribed  by  the  constitution  of  the  Company  had  been  complied 
with.  But  that  question  does  not  arise  here ;  for  it  cannot  be  assumed 
that  all  the  shareholders  were  cognisant  of  this  transaction.  [Lord 
Campbell,  C.  J. — But  there  is  ample  evidence  that  the  directors,  who 
were  trusted  by  the  shareholders  to  conduct  the  business  of  the  Com- 
pany, knew  of  and  recognised  the  contract ;  and  that  is  evidence  both 
of  ratification  on  their  part,  and  also  of  previous  authority  given  by 
them.(a)]  The  contract  is  altogether  ultra  vires  of  the  directors  ;  it  is 
not  a  part  of  the  business  of  the  Company  to  collect  political  news ;  and 
the  phintiff  was  already  bound  to  transmit  all  his  messages  by  the  Com- 
pany. Besides,  the  effect  of  the  agreement  is  to  give  the  plaintiff  fifty 
per  cent,  advantage  over  his  competitors,  and  so  to  frustrate  the  pre- 
dion in  the  charter  providing  for  equal  charges. 

Hugh  Hill  was  heard  in  reply.  Cur.  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  (May  8),  delivered  judg- 
ment 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 

No  reliance  can  be  placed  upon  the  objection  that  the  defendants  are 

(«)  Sm  Smith  V.  The  Hull  Olass  Compray,  11  Com.  B.  897  (B.  C.  L.  R.  toL  73). 
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a  corporation^  and  that  the  agreement  on  which  they  are  sued  is  not 
Tinder  seal.  They  are  a  corporation  for  carrying  on  a  particular  busi- 
ness ;  and  the  services  done  by  the  plaintiff  were  in  the  direct  course  of 


* 
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the  business  which  by  their  charter  they  were  *to  carry  on.    We 


adhere  to  the  decision  of  this  Court  in  Copper  Miners'  Company 
V.  Fox,  16  Q.  B.  229,  236  (E.  C.  L.  R.  vol.  71),  and  Henderson  v. 
Australian  Royal  Mail  Steam  Navigation  Company,  5  E.  &  B.  409  (E. 
C.  L.  R.  vol.  85). 

The  next  objection  is  that,  at  all  events,  according  to  the  deed  of 
settlement,  the  contract  ought  to  have  been  "signed  by  at  least  three 
individual  directors."     We  do  not  think  it  necessary  to  decide  whether 
the  ponsideration-money  here  must  be  taken  to  exceed  50Z. ;  for,  as- 
suming that  the  contract  was  originally  ultra  vires  of  the  chairman,  we 
think  that  it  has  been  adopted  and  ratified  by  the  Company,  so  as  to 
render  them  liable  upon  it.     We  must  first  observe  that  this  contract, 
which  was  entered  into  on  the  12th  of  January,  1854,  does  not  appear 
to  us  to  be  at  variance  or  at  all  inconsistent  with  the  prior  agreement 
of  14th  September,  1853.     The  new  business  of  collecting  public  intel- 
ligence by  the  plaintiff's  personal  exertions,  and  transmitting  it  by  the 
telegraph,  had  not  been  before  contemplated ;  and  the  remuneration 
for  it  was  provided  for  on  a  totally  different  footing.     Might  not  the 
contract  entered  into  by  the   chairman,  although  originally  without 
authority,  and  not  binding,  be  ratified  by  the  Company  ?     The  deed 
of  settlement  declares  that  "  the  directors  shall  conduct  and  manage 
the  affairs  of  the  Company,  and  shall  exercise  all  the  powers  which  may 
be  exercised  by  the  Company  at  large."     Then  the  documents  set  out 
in  the  supplemental  case  afford  abundant  evidence  that  the  directors 
were  made  acquainted  with  the  new  contract,  approved  of  it,  and  acted 
upon  it.     The  entry  of  it  in  the  minute  book  by  the  chairman  was  for 
their  information ;  and  we,  having  power  to  draw  inferences  from  the 
evidence,  do  infer  that  they  saw  it  and  sanctioned  it.     The  plaintiff 
*^4Q1  *^^*®^  under  it  for  many  months  ;  during  this  period  he  corres- 
^  ponded  respecting  it  with  the  secretary,  the  proper  functionary 
of  the  Company  for  carrying  on  such  correspondence ;  he,  from  time  to 
time,  rendered  accounts  to  the  Company,  taking  credit  for  business 
done  under  the  agreement ;  and  payments  were  made  to  him  of  sums  for 
which  he  so  took  credit  by  checks  which  the  directors  must  have  drawn. 
We  are  bound  to  suppose  that  the  directors,  before  they  drew  the 
checks,  examined  the  accounts  and  approved  of  what  the  plaintiff  had 
done.     It  is  found  by  the  arbitrator,  indeed,  that,  although  he  was 
to  recover  a  larger  remuneration  under  the  new  agreement  than  under 
the  old,  the  services  to  be  done  by  the  plaintiff  under  the  new  agree- 
ment were  calculated  to  be  beneficial  to  the  interests  of  the  Company. 
The  accounts  show  that  he  thus  brought  custom  to  the  Company,  and 
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that  they  profited  by  the  services  which  they  must  be  considered  as 
requesting  him  to  continue. 

We  have  only  farther  to  dispose  of  Sir  Fitzroy  Kelly's  last  objection, 
founded  upon  the  proviso  in  the  charter,  that  the  telegraphs  of  the 
Company  "  shall  be  open  for  the  sending  and  receiving  of  messages  by 
all  persons  alike,  without  favour  or  preference,  subject  to  such  equita- 
ble charges  and  to  such  reasonable  regulations  as  may  from  time  to 
time  be  made  by  the  said  Company."  It  is  urged  that  this  agreement 
giFcs  a  preference  to  the  plaintiff  by  allowing  him  to  send  his  messages 
at  half  price.  Grave  doubts  may  be  entertained  whether  this  proviso, 
although  it  may  be  made  the  foundation  of  complaints  against  the 
Company,  can  be  rendered  available  to  them  in  resisting  a  demand 
under  a  contract  into  which  they  have  entered.  But  the  allowance  to 
*the  plaintiff  seems  rather  a  remuneration  to  him  for  his  services  r^qrA 
in  collecting  public  intelligence  and  bringing  custom  to  the  Cora-  ^ 
pany  than  any  preference  or  partiality  to  him  in  the  use  of  the  tele- 
graph ;  and  there  is  nothing  to  show  that  their  dealings  with  him,  which 
they  now  contend  to  be  illegal,  are  not  according  to  "  equitable 
charges"  and  «  reasonable  regulations."  ^ 

For  these  reasons  we  think  that  the  defendants  are  liable  for  the 
additional  sum  of  217Z.  under  the  new  agreement,  and  give  judgment 
for  the  plaintiff.  Judgment  for  the  plaintiff. 


SAMUEL  JEWEL  and  GABRIEL  SCOTT  v.  WILLIAM  STEAD. 

May  2. 

By  %  tnnipike  Act,  the  trastecf  were  authorised  to  erect  toll  bars,  bnt  not  witbin  tbree  miles 

ofB. 
Held,  that  the  distance  from  B.  must  be  measured  on  tbe  straight  line  on  the  horizontal  plane ; 

the  cireomstance  that  the  Act  was  a  tnrnpike  Act  not  being  sufficient  to  indicate  an  intention 

that  it  should  ba  measured  along  the  road. 

This  was  a  case  stated  without  pleadings.  The  defendant  was  clerk 
to  the  trustees  of  the  Whiteparish,  Romsey,  and  Southampton  turn- 
pike roads.  The  plaintiffs  brought  the  action  to  recover  back  tolls 
which  had  been  taken  from  them  at  a  toll-gate  called  the  Majbush  gate, 
on  one  of  those  roads.  The  question  was,  whether  the  trustees  were 
entitled  to  levy  tolls  there. 

The  case  in  substance  stated  that  the  Whiteparish,  Komsej,  and 
Southampton  turnpike  roads  were  made  under  stat.  5  Geo.  4,  c. 
lixxiii.(a) 

(a)  Loeal  and  personal,  pnblio:  "For  amending  the  roads  leading  from  Briekworth  Pond,  in 
^  parish  of  Whtteparish  in  the  county  of  Wilts,  through  Romsey  in  the  county  of  Southamp% 
tea,  to  the  connty  of  the  town  of  Southampton." 
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^orii  *^  this  Act  were  contained  clauses  authorizing  the  erecting 
•'  of  toll  bars,  and  the  levying  of  tolls  by  the  trustees-  Sect.  15 
was  as  follows :  «  That  nothing  herein  contained  shall  extend,  or  be 
construed  to  extend  to  empower  the  said  trustees  to  erect  any  turnpike, 
toll-gate,  or  bar,  or  take  or  levy,  or  .cause  to  be  taken  or  levied  any 
toll  whatever,  within  three  miles  of  Bar  Gate,  in  the  said  town  and 
county  of  Southampton."  Bar  Grate  is  in  Southampton,  on  a  road 
forming  part  of  the  Southampton  roads,  erected  under  stat.  4  Geo.  4, 
c.  xv.(a) 

Attached  to  the  case  was  a  map,  by  which  it  appeared  that  the  road 
from  Romsey  to  Southampton,  which  was  one  of  the  turnpike  roads 
formed  under  stat.  5  G.  4,  c.  Ixxxiii.,  runs  nearly  in  a  straight  line  in 
a  south-east  direction  to  a  spot  called  Acorn  Bridge,  which  is  at  the 
outskirts  of  the  town  of  Southampton,  and  on  the  north-west  side  of 
Southampton  Water.  Bar  Gate  is  on  the  south-east  side  of  Southamp- 
ton Water,  so  that  the  straight  line  from  Acorn  Bridge  to  Bar  Gate 
goes  across  the  bay.  The  Whiteparish,  Romsey,  and  Southampton  roads 
terminate  at  Acorn  Bridge ;  from  thence  the  practicable  passage  to  Bar 
Gate  is  either  by  following  the  Southampton  roads  round  the  head  of 
Southampton  Water,  or  by  the  shore  road  across  the  beach  of  Sontk- 
ampton  Water.  The  latter  passage  at  present  is  passable  at  all  times; 
but  it  has  only  been  made  so  since  1848.  Before  that  time  it  was  flooded 
^Qroi  ^1  the  tides,  so  as  to  be  impassable  for  ^passengers  at  spring 
^  tides,  and  was  not  generally  used  for  vehicles  at  all.  The 
Southampton  roads  existed  before  stat.  5  G.  4,  c.  Ixxxiii.  The  May- 
bush  toll-gate  was  erected  on  the  road  to  Romsey  beyond  Acorn  Bridge; 
and  there  the  plaintiffs  paid  tolls  under  protest.  The  gate  is  less  than 
three  miles  from  Bar  Gate,  measuring  the  distance  in  a  straight  line  on 
the  horizontal  plane :  it  is  also  less  than  three  miles,  following  the  turn- 
pike road  to  Acorn  Bridge,  and  then  following  the  shore  road ;  but  it  is 
more  than  three  miles  following  the  turnpike  road  the  whole  way. 

The  question  for  the  opinion  of  the  Court  was :  Whether  the  three 
miles,  mentioned  in  the  provision  of  the  said  Act  first  hereinbefore 
referred  to,  should  be  measured  in  either  of  the  modes  firstly  and 
secondly  above  mentioned,  or  in  the  mode  lastly  above  suggested. 

If  the  Court  shall  be  of  opinion  tliat  the  said  three  miles  should  be 
measured  in  either  of  the  modes  firstly  and  secondly  above  suggested,  then 
judgment  is  to  be  entered  for  the  plaintiffs  for  the  amount  of  the  tolls 
demanded  of  and  taken  from  them  as  aforesaid. 

If  the  Court  shall  be  of  opinion  that  the  said  three  miles  should  be 

(ri)  Local  nnd  personal,  public:  "For  repairing  and  improving  the  roads  from  the  town  of 
Stockbridge  to  the  city  of  Winchester,  and  firom  the  said  eity  of  Winchestor  to  the  top  of 
Stephen's  Cnstle  Down,  near  the  town  of  Bishop's  Waltham  in  the  oonotjr  of  Sonthanptoa,  aad  < 
from  the  said  oity  of  Winchester  through  Otterbome  to  Bar  Qato,  in  the  town  and  coantj  of  tks 
town  of  Southampton,  and  certain  roads  adjoining  thereto." 
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measured  in  the  mode  lastly  above  suggested^  then  judgment  is  to  be 
entered  for  the  defendant.    . 

Lamer ^  for  the  plaintiffs. — If  the  words  of  stat.  5  6.  4,  c.  Ixxxiii.,  s. 
15,  are  ambiguous,  they  ought  to  be  construed  in  favour  of  the  public, 
and  against  the  promoters  of  the  Act,  whose  words  they  must  be  taken 
to  be.  But  the  words  are  not  ambiguous ;  for,  <<  within  three  miles  of 
Bar  Gate"  means  within  three  miles  measured  on  a  straight  line  on  the 
horizontal  plane ;  *Lake  v.  Butler,  5  E.  &  B.  92  (E.  C.  L.  R.  r:,^©^© 
Tol.  85).  Even  if  this  were  not  the  rule,  the  distance  must  be  ^ 
by  the  shortest  road,  that  is,  the  shore  road. 

J,  2>.  Coleridge,  contrd*. — In  Lake  v,  Butler  the  rule  was  laid  down 
that  the  distance  between  two  places,  in  an  Act  of  Parliament,  was  to  be 
understood  to  mean  the  distance  in  the  straight  line,  unless  there  was 
something  to  indicate  a  contrary  intention.  In  the  present  case  the 
Act  is  a  turnpike  Act ;  and  it  provides  that  no  gate  shall  be  erected 
within  three  miles  of  a  gate  on  another  turnpike  trust :  the  object  must 
hare  been  to  protect  that  other  trust ;  and  this  sufficiently  indicates  that 
the  distance  is  to  be  measured  in  the  way  taken  by  toll-paying  vehiclef) ; 
that  is,  along  the  road.  The  distance  would  be  ascertained  at  once  by 
the  milestones,  which,  by  the  general  turnpike  Act,  3  G.  4,  c.  126,  s. 
119,  must  be  along  the  road.  It  is  true  that  now  there  is  another  road : 
bat  at  the  time  of  the  passing  of  stat.  5  G.  4,  c.  Ixxxiii.,  it  was  not 
practicable.  That  Act,  by  implication,  directs  that  the  distance  should 
be  measured  along  the  then  existing  turnpike  road. 

Lord  Campbell,  C.  J. — It  is  not  necessary  to  consider  whether  the 
•econd  or  third  mode  of  measurement  suggested  is  preferable ;  for  I  am 
of  opinion  that  the  mode  of  measurement  in  this  case  is  along  the 
straight  line  on  the  horizontal  plane.  In  Lake  v,  Butler  this  Court 
held  that  such  was  in  general  to  be  considered  the  mode  of  measure- 
ment I  think  it  is  very  inexpedient  *to  act  upon  nice  distinc-  vh^qca 
tions,  thereby  encouraging  litigation;  and  that,  unless  there  *- 
appear  in  the  Act  a  clear  indication  that  there  was  a  contrary  inten- 
tion, this  mode  of  measurement  should  be  adopted.  There  is  no  such 
clear  indication  here.  It  is  true  that  this  is  a  turnpike  Act :  but  there 
is  nothing,  either  in  this  Act  or  in  the  General  Turnpike  Act,  to  indi- 
cate that  the  distance  from  Bar  Gate  is  to  be  measured  in  any  particular 
manner.  The  turnpike  road  ends  before  it  comes  to  Bar  Gate ;  and 
altogether  there  is  nothing  to  indicate  that  the  distance  of  three  miles 
from  Bar  Gate  is  not  to  be  measured  as  in  Lake  v,  Butler. 

WiOHTMAN,  J.,  concurred. 

E&LB,  J. — I  also  think  that  the  general  rule  should  be  abided  by. 
The  special  facts  of  this  case  show  that  it  is  expedient  that  such  should 
be  the  mode  of  measurement. 

Crompton,  J. — In  Lake  v.  Butler  it  was  suggested  that,  if  the  nearest 
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-practicable  road  were  the  mode  of  measuring  the  distance,  there  migkC 
be  places  the  distance  between  which  would  vary  according  to  the  state 
of  the  tide.  In  this  case  that  very  point  would  arise  if  we  did  not 
adhere  to  the  general  rule  laid  down  in  Lake  v,  Butler.  It  is  a  case 
showing  the  expediency  of  that  rule.        Judgment  for  the  plaintiffs. 


*355]      *IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Oonrt  of  Queen's  Bench.) 

WESTERN  WOOD  v.  WILLIAM  BELL,  JAMES  RHODES,  and 

FREDERIC  MOSER.    May  2. 

J.;  A  shipbuilder,  agreed  to  build  an  iron  steamship  for  plaintiff  on  the  fame  torais  as  other 
vessels  which  he  had  previously  built  for  him.  Bj  reference  to  those  terms  it  appeared  thsft 
the  price  was  to  be  16,000^,  payable  by  instalments,  the  first  instalment  to  be  1000/.  payatie 
immediately.  The  second,  third,  and  fourth,  of  10002.  each,  to  be  payable  at  the  end  of  vm% 
three,  and  four  months  respectively  from  the  date  of  the  order;  the  remaining  12,000/.  to  bt 
payable  by  instalments  of  30002.  each,  the  first  30002.  at  the  end  of  six  months,  provided  the 
vessel  was  plated  and  decks  laid ;  the  second  30002.  at  the  end  of  eight  months,  provided  the 
vessel  was  ready  for  trial ;  the  third  30002.  at  the  end  of  eleven  months,  provided  the  retell 
was  according  to  contract  and  perfectly  completed ;  the  last  instalment  of  30002.  at  the  esd 
of  thirteen  months ;  the  vessel  to  be  built  under  the  superintendence  of  H.,  appointed  for  that 
purpose  by  plaintiff,  and  aooording  to  his  specifications. 

The  building  commenced  under  the  superiotendenee  of  H.  Plaintiff  adranced  money  to  J.  it 
anticipation  of  the  instalments.  In  the  10th  month  J.  became  bankrupt :  the  vessel  was  a* 
that  time  unfinished  in  J/s  yard ;  and  engines  and  parts  of  the  frame  work  of  the  vessel, 
adapted  for  the  unfinished  ship,  but  not  yet  fixed  into  her  frame  work,  were  there  alsob  Plaia- 
tiff  claimed  the  unfinished  vessel  and  these  engines  and  parts  of  the  frame  work.  TSm 
assignees  of  J.  kept  them  as  part  of  the  estate  of  J.  The  amount  paid  in  advance  bj  plaialif 
exceeded  the  value  of  this  property. 

In  an  action  by  plaintiff  against  the  assignees,  a  case  was  stated  for  the  opinion  of  this  Cear^ 
giving  power  to  draw  inferences  of  fact,  and  setting  forth  the  above  facts,  and  also  that  tb« 
unfinished  ship  was  known  at  J.'s  yard  as  plaintiff's  ship,  and  that  H.  had,  with  J.'s  cospee^ 
before  the  bankruptcy,  stamped  plaintiff's  name  on  the  keel  of  the  vessel,  for  the  express  per> 
pose  of  indicating  that  she  was  the  property  of  plaintiff.  The  questions  were,  whether  the 
property  belonged  to  plaintiff  or  the  assignees.  And  whether  plaintiff  oould  recover  special 
damages  for  the  detention  of  the  ship,  beyond  its  value. 

The  Court  of  Queen's  Bench  decided  that  the  plaintiff  was  entitled  to  recover  in  respect  both  of 
the  ship  and  of  the  loose  engines  and  materials;  and  that  he  was  also  entitled  to  recover  spe- 
cial damages. 

On  Error  to  the  Court  of  Exchequer  Chamber,  that  Court  concurred  with  the  Coart  of  Queea'l 
Bench  as  to  the  ship,  but  held  that  the  plaintiff  was  not  entitled  to  recover  in  respect  of  ihe 
loose  engines  and  materials,  and  that  the  damages  were  to  be  assessed  in  respeet  of  the  sbif 
only. 

A  SPECIAL  case  was  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench. 

There  were  no  pleadings,  but  only  a  writ  issued  on  27th  March,  1855. 
^orp-i  The  plaintiff  claimed  to  recover  *The  Britannia  vessel  and  the 
^  several  descriptions  of  property  hereinafter  mentioned,  or  their 
value,  and  damages  for  their  detention. 

From  the  case  stated,  it  appeared  that  William  Joyce,  a  shipbuilder, 
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agreed  to  build  an  iron  steamship  for  the  plaintiff,  on  the  same  terms 
18  other  vessels  which  he  had  previously  built  for  him.  By  reference 
to  these  terms  it  appeared  that  the  price  was  to  be  16,000Z.,  payable  by 
iostalments,  the  first  instalment  to  be  lOOOZ.  payable  immediately ;  the 
second,  third,  and  fourth,  of  lOOOi.  each,  to  be  payable  at  the  end  of 
two,  three,  and  four  months  respectively  from  the  date  of  the  order ; 
the  remaming  12,000J.  to  be  payable  by  instalments  of  8000Z.  each,  the 
first  30002.  at  the  end  of  six  months,  provided  the  vessel  was  plated  and 
decks  laid ;  the  second  8000Z.  at  the  end  of  eight  months,  provided  the 
vessel  was  ready  for  trial ;  the  third  80001.  at  the  end  of  eleven  months, 
providing  the  vessel  was  according  to  contract  and  perfectly  completed ; 
the  last  instalment  of  30007.  at  the  end  of  thirteen  months ;  the  vessel 
U>  be  built  under  the  superintendence  of  John  Hall  (appointed  for  that 
purpose  by  plaintiff),  and  according  to  his  specifications. 

The  building  commenced  under  the  superintendence  of  Hall.  Plain- 
tiff advanced  money  to  Joyce  in  anticipation  of  the  instalments.  In 
the  tenth  month  Joyce  become  bankrupt :  the  vessel  was  at  that  time 
unfinished  in  Joyce's  yard ;  and  engines  and  parts  of  the  frame  work  of 
the  vessel,  adapted  for  the  unfinished  ship,  but  not  yet  fixed  into  her 
frame  work,  were  there  also.  Plaintiff  claimed  the  unfinished  vessel 
and  these  engines  and  parts  of  the  frame  work.  Defendants,  who 
▼ere  assignees  of  Joyce,  kept  them  as  part  of  the  estate  of  Joyce. 
•The  vnount  paid  in  advance  by  plaintiff  exceeded  the  value  of  r^qrT 
this  property.  ^ 

In  an  action  by  plaintiff  against  the  assignees,  a  case  was  stated  for 
the  opinion  of  the  Court  of  Queen's  Bench,  giving  the  Court  power  to 
draw  inferences  of  fact,  and  setting  forth  the  above  facts,  and  also  that 
the  unfinished  ship  was  known  at  Joyce's  yard  aa  plaintiff's  ship,  and 
that  Hall  had,  with  Joyce's  consent,  before  the  bankruptcy,  stamped 
pkintiff's  name  on  the  keel  of  the  vessel,  for  the  express  purpose  of 
indicating  that  she  was  the  property  of  plaintiff.  The  questions 
▼ere,  whether  the  property  belonged  to  plaintiff  or  the  assignees. 
And  whether  plaintiff  could  recover  special  damages  for  the  detention 
of  the  ship,  beyond  its  value. 

The  Court  of  Queen's  Bench  decided  that  the  plaintiff  was  entitled 
to  recover  in  respect  both  of  the  ship  and  of  the  loose  engines  and  ma- 
terials ;  and  that  he  was  also  entitled  to  recover  special  damages ;  Wood 
♦.  Bell,  5  E.  &  B.  772  (E.  C.  L.  R.  vol.  85).(a) 

Judgment  was  entered  in  the  Court  of  Queen's  Bench  that  the  plain- 
tiff do  recover  against  the  defendants  "  the  said  ship  Britannia,  the 
■aid  parts  of  engines,  the  said  iron  plates  and  angle  irons,  and  the  said 
planking  and  timbers,  and  also  22002.,  the  special  damages  by  the  said 
Western  Wood  sustained,  and  ascertained  by  the  said,''  &c.  (an  arbi- 
trator), "and  also,"  &c.  (costs). 

(a)  Where  the  cue  ii  more  fully  eot  oat 
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The  defendants  suggested  error  on  this  judgment,  in  the  Court  of 
Exchequer  Chamber ;  which  the  plaintiff  denied. 

The  case  was  now  argued. 

Shee^  Serjt.,  for  the  party  suggesting  error  (the  defendants  below). 
^n-Q-1  *First:  as  to  the  ship.  The  defendants  do  not  dispute  the 
^  principles  laid  down  in  the  Court  below ;  but  thej  deny  the 
applicability  to  the  particular  facts  of  this  case.  The  general  rule  is 
that  the  property  in  an  article  made  to  order  does  not  pass  till  the  ar^e 
is  complete ;  but  it  may  pass  before,  if  the  parties  agree  that  it  shaQ. 
The  question  is,  whether  this  case  is  within  the  general  rule  or  the  ex- 
ception. The  general  rule  prevailed  in  Mucklow  v.  Mangles,  1  Taimt 
818,  though  there  the  name  of  the  intended  purchaser  had,  as  here, 
been  put  on  the  ship :  and  Abbott,  C.  J.,  in  Woods  t*.  Bussell,  5  B.  ft 
Aid.  942  (E.  C.  L.  B.  vol.  7),  considered  that  circumstance  immaterial; 
and  he  decided  Woods  v.  Bussell  on  grounds  not  existing  here.  The 
ship  there  was  chartered  by  the  purchaser ;  and  the  builder  was  a  partj 
to  the  registration  in  the  name  of  the  purchaser.  The  case,  as  is  saU 
in  the  judgment,  did  not  depend  on  the  payment  of  the  instalments. 
And  in  the  5th  edition  of  Abbott  on  Shipping  (the  last  published  in  the 
author's  lifetime),  p.  44,  the  decision  is  not  put  on  that  footing.  Clarke 
V.  Spence,  4  A.  &  E.  448  (E.  C.  L.  B.  vol.  31),  was  decided  mainly  on 
the  authority  of  Woods  v.  Bussell,  though  the  only  circumstance  com* 
mon  to  the  two  cases  seems  to  have  been  the  payment  of  inst^ments^ 
and  the  appointment  by  the  purchasers  of  a  person  to  superintend  the 
work.  In  Laidler  v.  Burlinson,  2  M.  &  W.  602,t  the  Court  of  Ex- 
chequer decided  that  the  property  did  not  pass,  under  the  particultf 
circumstances  of  that  case ;  and  the  decision,  perhaps,  does  not  go  ftf 
towards  determining  the  present  case.  But  it  cannot  be  collected  finom 
the  facts  here  that  any  intention  existed  of  passing  the  property  in 
the  vessel  while  in  an  incoipplete  state.  The  word  <<  intention"  is 
^oKQ-i  *always  liable  to  ambiguity :  the  safe  course  is  to  rely  only  oa 
^  an  intention  executed;  Ellershaw  t;.  Magniac,  6  Exch.  570 
(note).t 

Supposing  the  ship  itself  to  have  passed,  the  next  question  is  as  to 
the  materials  which  had  not  been  affixed  to  the  ship.  All  that  appears 
is  that  the  builder  intended  to  use  them  for  the  ship :  he  did  not  in  faei 
so  use  them :  nor,  if  they  were  not  approved  of,  could  he  have  done  seu 
In  Woods  V.  Bussell,  the  rudder  and  cordage  seem  to  have  been  boughl 
for  the  ship  with  the  intention  of  making  them  a  part,  eo  instanti.  la 
Baker  v.  Gray,  17  Com.  B.  462  (E.  C.  L.  B.  vol.  84),  the  builder  agreed 
with  the  intended  purchaser  that,  if  the  builder  failed  to  complete  the 
ship  according  to  the  agreement,  the  purchaser  might  use  such  of  th« 
builder's  materials  as  should  be  applicable  to  the  purpose.  The  builder 
not  having  completed  the  ship  according  to  contract,  the  purchaser  took 
possession  of  the  incomplete  ship,  and  also  selected  some  of  the  builder's 
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naterials,  a  part  of  which  he  placed  in  the  carcass  of  the  ship ;  but, 
before  he  had  used  any,  the  builder  became  bankrupt :  and  it  was  held 
that  the  assignees  were  entitled  to  the  materials ;  Tripp  v.  Armitage,  4 
M.  k  W.  687,t  is  to  the  same  effect.  [Jbrvis,  C.  J.,  referred  to  Goss 
V.  Quinton,  3  M.  &  Q.  826  (E.  C.  L.  B.  vol.  42).] 

As  to  the  question  of  special  damage.  The  damage  sustained  by  the 
plaintiff  is  the  value  of  the  ship  at  the  time  of  the  conversion ;  Reid  v, 
Fairbanks,  13  Com.  B.  692  (E.  C.  L.  R.  vol.  76).  It  is  not  necessary 
to  dispute  the  authority  of  cases  in  which  special  damage  is  stated  and 
proved ;  such  as  Davis  v.  Oswell,  7  Car.  &  P.  804  (E.  C.  L.  R.  vol.  32), 
and  Bodley  v.  Reynolds,  8  Q.  B.  779  (E.  C.  L.  R.  vol.  56).  Here,  there 
♦being  no  pleadings,  no  special  damages  can  be  understood  to  be  r^oaci 
claimed ;  and  they  cannot  be  recovered  unless  claimed ;  Moon  v.  ^ 
Raphael,  2  New  Ca.  310  (E.  C.  L.  R.  vol.  29).  Nor,  according  to 
general  principles,  can  the  loss  of  part  of  contingent  and  remote 
profits  form  part  of  the  damages  recoverable.  In  Sedgwick  On  The 
Measure  of  Damages,  p.  78  (ch.  3),  it  said,  after  referring  to  Flureau 
V.  Thomhill,  2  W.  Bl.  1078 :  «  Both  the  English  and  American  Courts 
Itaye  generally  adhered  to  this  denial  of  profits  as  any  part  of  the 
damages  to  be  compensated,  and  that  whether  in  cases  of  contract  or 
of  tort." 

BovOlj  contrct  (for  the  plaintiff  below). — First :  the  plaintiff  was 
entitled  to  recover  in  respect  of  the  body  of  the  ship.  (On  this  point 
fce  was  stopped  by  the  Court.) 

As  to  the  materials  which  were  not  fixed.  In  Woods  v,  Russell,  6 
B.  k  Aid.  942  (E.  C.  L.  R.  vol.  7),  the  cordage  and  rudder  were  not 
Ixed.  [Bramwbll,  B. — If  you  defend  the  judgment  below,  as  to  the 
body  of  the  ship,  on  the  principle  which  seems  there  adopted,  of  an 
intention  executed  and  irrevocable,  you  will  find  it  diflScult  to  apply  that 
to  the  materials  which  were  not  fixed.]  The  goods  were  irrevocably 
i^ppropriated  as  soon  as  one  party  had  selected  them  for  the  purpose, 
and  the  act  of  selection  had  been  adopted  by  the  other  party ;  Black- 
burn On  the  Effect  of  the  Contract  of  Sale,  126,  129 ;  Joyce  could  not 
bare  sold  these  materials  to  a  third  party.  [Bramwell,  B. — Suppose 
the  builder  had  a  forest  of  timber,  and  marked  certain  growing  trees.] 
Those  would  not  be  chattels  at  all.  [Alderson,  B. — Suppose  a  bulk 
of  timber,  and  half  of  it  to  have  been  actually  used  in  the  building  of 
the  ship,  the  builder  intending  to  use  the  rest  in  the  same  way.] 
•All  would  probably  be  held  to  pass.  [Cresswbll,  J. — One  r#o^-i 
contract  only  is  set  up.]  There  is  a  fresh  contract  at  the  time  '■ 
of  each  assent.  [Cresswell,  J. — At  what  price  ?]  At  the  price  actually 
paid.  [Cresswell,  J. — That  will  apply  to  the  ship  only.]  The  in- 
ventory furnishes  evidence  of  the  conduct  of  the  parties  from  which 
the  same  inference  arises  as  in  the  case  of  the  ship. 

As  to  the  special  damage.     The  objection  to  the  absence  of  allega- 
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tion  does  not  arise,  there  having  been  no  record  at  all.  The  question 
is,  whether  the  facts  show  such  damage.  And  it  is  plain  that  the 
plaintiff,  if  he  had  receired  the  ship  at  the  time  when  he  was  entitled 
to  it  by  the  contract,  might  have  earned  a  considerable  sum  by  employ- 
ing it.  [Jervis,  C.  J. — Certainly,  in  an  action  for  non-delivery  of  i 
plank,  you  would  not  be  confined  to  the  value  which  it  might  bear  at 
the  time  of  the  verdict :  it  might  have  rotted  in  the  mean  while.]  The 
plaintiff  is  to  recover  all  he  has  lost  by  the  conversion. 

Jervis,  C.  J. — I  think  this  case  should  go  back  to  the  arbitrator.  Li 
substance,  the  judgment  below  is  reversed.  I  agree  with  the  Court  beloT 
that  the  ship  passed.  That  question  is  merely  one  of  fact ;  as  well  pet 
in  Mr.  Blackburn's  useful  work,(a)  the  property  does  not  pass  merely 
by  its  being  manufactured,  but  only  when  it  is  the  intention  of  the 
parties  that  it  shall  pass.  And  here  I  think  the  facts  show  snek 
an  intention.  I  further  concur  with  the  details  of  the  judgment  below, 
so  far  as  the  ship  is  concerned.  But  I  do  not  think  that,  as  the  Court 
*^fi91  ^®^^^  seems  to  have  held  without  much  *consideration,  the  onfiiei 
■*  materials  destined  for  the  ship  did  pass.  They  do  not  appear  t« 
have  been  circumstanced  exactly  as  the  rudder  and  cordage  were  ia 
Woods  V.  Russell,  5  B.  &  Aid.  942  (E.  C.  L.  R.  vol.  7),  where  they 
had  become,  it  seems,  a  part  of  the  ship.  Here  they  are  merely  pro- 
vided for  the  ship.  If  the  circumstances  in  Woods  v.  Russell  were  tie 
same  as  here,  I  should  doubt  whether  the  decision  in  that  case  was  rigbt; 
and  I  should  say  the  same  as  to  Gross  v,  Quinton,  3  M.  &  G.  825  (E.  ft 
L.  R.  vol.  42).  The  question  is.  What  is  the  ship  ?  not.  What  is  mevA 
for  the  ship  ?  I  think  those  things  pass  which  have  been  fitted  to  ti6 
ship,  and  have  once  formed  part  of  her,  as,  for  instance,  a  door  hmj 
upon  hinges,  although  afterwards  removed  for  convenience.  I  do  not 
think  the  circumstance  that  materials  have  been  fitted  and  intended  for 
the  ship  makes  them  part  of  the  ship.  The  consequence  is  that  thi 
arbitrator  has  assessed  the  damages  at  22002.  on  an  assiunption  whid 
we  consider  wrong,  as  he  will  have  included  many  items  in  respect  of 
which  the  plaintiff  is  not  entitled  to  damages.  The  case  may  as  wel 
stand  over  for  a  few  days ;  and  in  the  mean  while  a  schedule  may  bt 
made  out  showing  what  each  party  claims. 

Pollock,  C.  B.,  Alderson,  B.,  Cresswell,  J.,  Crowder,  J.,Tri^ 
LES,  J.,  and  Bramwell,  B.,  concurred. 

In  the  following  Trinity  Term  (June  2d,  1856),  before  Jervis,  C  Ji 
Pollock,  C.  B.,  Cresswell,  Williams,  Crowder,  and  Willes,  Js, 
and  Martin  and  Bramwell,  Bs.,  the  case  was  resumed ;  Sheey  Serjt, 
appearing  for  the  defendants  below,  and  Bovill  for  the  plaintiff  belovj 
j^qpqi  *^hen  a  discussion  took  place  as  to  the  principle  upon  which  til 
■*  damages  were  to  be  assessed. 

The  Court  said  that,  the  judgment  being  wrong  as  to  a  part,  and  thi 

(a)  On  the  Effect  of  the  Contract  of  Sale,  Part  n.  ch.  2.  i 
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damages  being  entire,  the  regular  course  was  to  order  a  yenire  de  novo : 
that  conseqnentl J  here  the  case  ought  to  go  back  to  the  arbitrator :  and, 
as  the  plaintiff  was  entitled  to  recover  in  respect  of  the  ship,  but  not 
in  respect  of  the  unfixed  materials,  the  arbitrator  would  assess  the 
damages,  if  any,  recoverable  in  respect  of  the  ship  only.  But  they 
declmed  giving  any  more  specific  directions  as  to  the  damages. 


The  QUEEN  v,  HENRY  SPRATLET  and  three  Others. 

At  an  eleetioii  for  eonnefllon  for  M.,  Toting  papers  were  tendered  signed  A.  B.,  "  voting  for  pro- 
perty aitaftte  in  the  parish  of  C. ;"  they  were  rejected,  and  the  rejection  altered  the  roojoritj. 
lo  an  information  in  the  nature  of  Quo  warranto  against  the  councillors  retamed,  it  was 
•doilted  on  the  record  that  the  borough  of  M.  consists  of  parts  of  two  parishes,  the  pari^th  of 
C.  beiagove:  that,  though  there  are  in  M.  streets  and  Innes,  the  description  in  the  voting 
Iiap«n  was  snch  aa  to  be  commonly  understood;  and  that  the  boundaries  of  the  parish  are  well 
lcD9ini  and  defined. 

BiU  that  the  taalt,  if  it  was  one,  was  cured  as  a  misdescription  under  stat  5  A  6  W.  4,  c.  76, 
1.142. 

Plw  Coleridge,  J.  The  voting  paper  was  not  a  sufficient  description  within  sect  32.  Per  Lord 
Cftsipbeni  C.  J.,  and  Crompton,  J.,  temble  ii  was. 

This  was  an  information  in  the  nature  of  Quo  warranto.  The  in- 
formation in  one  count  charged  four  defendants  with  usurping  the  offices 
of  oooncillors  of  the  borough  of  Maidenhead.  The  plea  stated,  as  their 
I  tide,  that  an  election  for  four  councillors  was  duly  held,  and  that  the 
^fendants,  being  qualified  persons,  were  declared  by  the  Mayor  and 
ABsessors  to  have  the  majority  of  votes. 

Keplication.  That  at  the  election  there  were  fqur  *other  duly  ri^oaA 
fnalified  candidates,  naming  them.  That  the  Mayor  and  Asses-  ^ 
tors  did  not  take  into  account  certain  voting  papers  delivered  to  them 
ky  burgesses  duly  entitled  to  vote,  on  the  ground  "  that  such  voting 
l^rs  did  not  disclose  or  state  the  name  of  the  street,  lane,  or  other 
^e,  in  which  the  property,  for  which  the  said  burgesses  respectively 
1^  deliTering  such  voting  papers  as  aforesaid  appeared  to  be  rated  on  the 
fcrgess  roll,  was  respectively  situated :  that  each  of  the  said  voting 
fapera  were  signed  with  the  name  of  the  voter ;  and  such  voting  papers, 
which  were  not  taken  into  account  and  computed  as  aforesaid,  were, 
lith  the  variation  of  the  name  of  the  voter,  in  the  following  forin. 

'Manicipal  Corporation  Reform  Act.  Borough  of  Maidenhead, 
•Toting  paper  for  councillors.  I,  the  undersigned  John  Henry  Micklem, 
king  a  burgess  entitled  to  vote  in  the  said  election  of  councillors  for 
fke  borough  of  Maidenhead  in  the  county  of  Berks,  do  hereby  vote  for 
fte  several  persons  whose  names  are  hereunder  written  to  be  councillors 
■  the  said  borough.  As  witness  my  hand,  this  1st  day  of  November, 
1855.  John  Hsnbt  Micklbm.  Voting  for  property  situate  in  the 
JK^  of  Cookham. 


864  REGiNA  v.  SPRATLEY.     E.  T.  1856. 


Names  of  PenonB. 

Place  of  Abode. 

DeseriptioBSL 

William  Nicholson 
Caleb  Colman 
Daniel  Btone 
Robert  Mills 

Maidenhead 
Maidenhead 
Maidenhead 
Maidenhead 

Brewer 
Draper 
Draper 
Groeer 

That,  although  there  were  at  the  time  of  the  said  election  divers  streets, 
lanes,  and  other  places  named  with  different  names  in  the  said  borongk 
j^o/»c-i  in  which  the  *8aid  properties  mentioned  in  said  voting  papers 

^  respectively  were  respectively  situate,  the  said  description  of  the 
said  properties  respectively  in  the  said  voting  papers  so  delivered  as 
aforesaid  were  such  as  to  be  commonly  understood :  that  the  said  bor- 
ough consists  entirely  of  portions  of  two  several  parishes,  the  bounds 
ries  of  which  are  well  known  and  defined.  And  that,  because  of  tk 
said  Mayor  and  Assessors  not  taking  into  account  and  computing  the 
said  several  voting  papers  so  delivered  to  them  as  aforesaid  on  the 
ground  of  the  said  alleged  informality,"  the  majority  of  votes  was  de- 
clared for  the  defendants,  whereas,  if  these  votes  had  been  received, 
the  majority  would  have  been  against  them.     Demurrer.     Joinder. 

Macaulat/y  for  the  defendants. — Stat.  5  &  6  W.  4,  c.  76,  s.  32,  pru- 
vides  that  the  election  shall  be  by  the  burgess  delivering  in  "  a  voting- 
paper,  containing  the  Christian  names  and  surname  of  the  persons  for 
whom  he  votes,  with  their  respective  places  of  abode  and  descriptioni, 
such  paper  being  previously  signed  with  the  name  of  the  burgess  voting 
and  with  the  name  of  the  street,  lane,  or  other  place,  in  which  the 
property  for  which  he  appears  to  be  rated  on  the  burgess  roll  is  sitiuA* 
ed."  It  appears  on  the  record  that  there  are  in  Maidenhead  streeti 
and  lanes  with  separate  names,  which  are  contained  in  two  parishes: 
instead  of  giving  the  name  of  one  of  these  streets  or  lanes,  the  voting- 
papers  set  out  on  the  record  give  only  the  name  of  the  parish  of  Cook- 
ham;  and  the  contention  must  be  that  Gookham  comes  within  the 
meaning  of  <<  other  places"  in  sect.  82.  But  the  «  place"  must  bi 
ejusdem  generis  with  the  words  that  went  before,  viz.  "  street"  or 
*^fifi1  "  ^*^®/'  *^d  not  a  parish  *which  contains  many  streets.     It  iril 

-*  be  contended  that  this  is  a  misdescription  of  a  place  named  in  ft 
voting  paper,  and,  consequently,  that  the  averment  in  the  replication^ 
that  the  description  of  the  properties  was  such  as  to  be  commonly 
understood,  brings  the  case  within  the  curing  operation  of  sect.  141 
But  this  is  not  a  misdescription  of  a  place,  but  a  total  omission  to  de- 
scribe it  at  all.  If  in  a  voting  paper  for  Westminster  (supposing  it  to 
be  incorporated)  Devonshire  House  were  named  as  the  property,  it 
would  be  perfectly  understood  ;  but  sect.  82  would  not  be  satisfied  xor 
less  Piccadilly  were  added ;  and  it  would  not  be  possible  to  contend 
that  Parish  of  St.  James  would  be  a  misdescription  of  Piccadilly  withii 
sect.  142.  In  Regina  v.  Hammond,  17  Q.  B.  772  (E.  C.  L.  R.  vol.  7^ 
the  candidate  was  described  by  his  place  of  business,  by  which  he  wis 
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better  known  than  by  his  place  of  abode ;  yet  it  was  held  not  to  be 
equivalent.  In  the  present  ^^ase  there  is  an  additional  reason  for 
requiring  the  street  to  be  named,  as  that  affords  the  means  of  identify- 
ing the  voter  with  the  entry  on  the  burgess  roll,  which  must  be  in  the 
form  given  in  Schedule  (D.)  No.  1,  to  stat.  5  4;  6  W.  4,  c.  76. 

BovUl,  contri. — It  may  be  that  the  description  in  the  voting  papers 
k  a  literal  transcript  of  that  in  the  burgess  roll ;  at  all  events  it  must 
afford  the  means  of  identifying  the  property,  or  the  averment  in  the 
replication  would  not  be  true.  The  parish  may  be  a  much  more  defi- 
nite description  than  the  street ;  there  are,  both  in  the  city  of  London 
And  in  Norvdch,  many  very  small  parishes  not  nearly  so  extensive  as 
some  streets.  A  *similar  objection  was  made  to  a  notice  under  r^^onj 
Bfat.  6  4  7  Vict.  c.  18,  s.  17,  and  faUed ;  Wills  v.  Adey,  2  Com.  ^ 
B.  246  (E.  C.  L.  R.  vol.  62).  It  is,  at  all  events,  not  a  worse  inaccu- 
racy than  those  which  were  held  to  be  cured,  by  sect.  142,  in  Regina  v. 
Gregory,  1  E.  &  B.  600  (E.  C.  L.  R.  vol.  72),  and  Regma  v.  Thwaites, 
1  E.  t  B.  704. 

Maeaulat/,  in  reply.— Wills  v.  Adey,  2  Com.  B.  246  (E.  C.  L.  R. 
vol.  52),  was  not  under  the  same  statute.  Regina  v.  Ghregory,  1  E.  & 
B.  600  (E.  0.  L.  R.  vol.  72),  and  Regina  v.  Thwaites,  1  E.  &  B.  704, 
were  inaccurate  descriptions ;  here  there  is  an  absence  of  any  descrip- 
tion of  a  street,  lane,  or  other  similar  place. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  voting  papers  set 
out  in  the  replication  are  sufficient.  We  ought  to  put  on  doubtful  expres- 
nons  in  this  Act  of  Parliament  a  construction  which  will  meet  the  ob- 
ject of  the  Legislature,  and  enable  persons  who  have  substantially 
complied  with  its  directions  to  enjoy  their  franchise.  We  may,  I  think, 
bold  these  voting  papers  sufficient,  even  without  calling  in  aid  the  pro- 
vision in  sect.  142  to  cure  mistakes.  For  all  that  sect.  82  requires  is 
that  the  voting  paper  shall  contwi  «the  name  of  the  street,  lane,  or 
other  place,  in  which  the  property  for  which  he  appears  to  be  rated  on 
the  burgess  roll  is  situated."  Now,  though  I  thiak  that  the  "other 
pbkce"  must  be  ejusdem  generis  with  "  street'*  and  "  lane,**  I  think  that 
t  parish  may,  in  some  cases,  be  ejusdem  generis  with  street  or  lane.  If 
the  parish  or  the  part  of  it  within  the  borough  be  small,  it  may  desig- 
nate the  property  situated  within  it  as  effectually  as  the  mention  of  the 
•treet  could  do.  The  object  of  the  Act  in  requiring  a  description  was 
*that  the  property  might  be  identified,  in  order  that  by  means  of  r*QgQ 
it  the  voter  might  be  identified.  The  inclination  of  my  opinion  ^ 
19  that,  if  the  parish  be  so  small  that  it  would  be  as  effectual  as  a  guide 
to  the  property  as  a  street  or  lane,  it  would  be  a  place  ejusdem  generis. 
But,  if  not  sufficient  under  sect.  32,  I  think  it  clear  that  the  fault  is 
exactly  what  the  Legislature  meant  to  cure  by  sect.  142.  It  is  an  in- 
iccurate  description  of  a  place ;  for  a  description  that  is  too  general  is 
ui  inaccurate  description :  and,  if  an  inaccurate  description  is  such  as 
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to  be  commonly  understood,  it  is  by  sect.  142  suflScient.  It  is  ayerred 
in  the  replication  and  admitted  by  the  demurrer  that  this  description  is 
such  as  to  be  commonly  understood.  Then,  if  ^ot  suflScient  under  sect 
82,  because  too  general  a  description  of  a  place,  it  is  inaccurate,  and 
cured  under  sect.  142.  The  decision  in  Regina  v.  Hammond  was  that 
an  enactment  requiring  the  description  of  the  pla<;e  of  abode  was  not 
satisfied  by  a  description  of  the  place  of  business,  a  decision  which  has 
no  bearing  on  the  present  case. 

Coleridge,  J. — I  think  there  must  be  judgment  for  the  relator,  not 
because  sect.  82  has  been  complied  with,  which  I  think  it  has  not,  but 
because  sect.  142  cures  the  defect.  It  is  of  importance  to  adhere  to 
general  rules  in  construing  statutes.  I  think,  on  reading  sect.  32,  tke 
proper  construction  to  be  put  on  the  words  "other  place,"  coming  a3 
they  do  next  to  <<  street,  lane,''  is  that  it  must  be  a  place  of  the  same 
kind,  that  is  something  not  of  the  nature  of  city,  borough,  parish,  or 
*^PQ1  ^^y  ^^^^  place  which  may  include  many  streets  and  lanes  *and 
^  smaller  places :  and  I  think  this  construction  is  fortified  by  re- 
ferring to  the  form  of  the  burgess  roll  in  Schedule  (D.).  I  therefore 
think  that  a  place,  to  satisfy  sect.  82,  must  be  such  a  place  as  is  a  por- 
tion of  one  of  these  greater  wholes.  But,  admitting  that  in  this  parish 
there  are  streets  and  lanes  in  one  of  which  the  property  is,  the  replica- 
tion avers  that  the  description  is  such  as  to  be  commonly  understood. 
That  is  admitted  by  the  demurrer :  and  how  can  I  say  that  the  naming 
of  "the  parish  of  Cookham"  might  not  be  commonly  understood  to 
indicate  the  street  in  which  the  property  is  ? 

Grompton,  J. — I  am  not  satisfied  that  this  is  not  sufficient  within 
sect.  82.  The  argument  to  the  contrary  mainly  depends  on  bringing  in 
the  description  in  schedule  (D.) ;  but  I  am  by  no  means  sure  that  the 
intention  of  the  Legislature  was  to  require  the  insertion  of  a  place 
smaller  than  a  parish.  The  description  in  the  voting  paper  need  not 
be  the  same  as  that  in  the  burgess  roll :  and  I  think  that  a  place  small 
enough  to  be  fairly  sufficient  to  identify  the  property  would  be  enough, 
and  that  a  parish  might  be  such  a  place.  But,  assuming  it  to  be  in- 
sufficient, it  is  only  a  very  narrow  spelling  of  the  words  of  sect.  142 
that  could  prevent  it  from  being  within  it.  But  sect.  142,  being  a 
remedial  enactment,  should  be  construed  liberally.  It  seems  to  me  that 
it  would  be  strange  if  misdescription  (though  likely  enough  to  mislead) 
were  cured,  and  looseness  of  description  were  not.  But  this  is  clearlj 
included  in  <<  inaccurate  description/' 

Judgment  for  the  Crown.(a) 

(a)  No  fourth  Judge  was  present 
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♦JOHN  PYM    V.   ROBERT   JAMES   BOY    CAMPBELL,  p^„_^ 
JAMES    THOMPSON    MACKENZIE    and    RICHARD  ^    ' 
PASTOR  PRITCHARD.    May  3. 

Action  on  an  ftg^eement  for  tale.  Plea,  Non  utninpslt  On  the  trfal  plaintiff  prodneed  aa 
•greement  signed  bj  defendant  Defendant  gave  eYidence  that  plaintiff  and  defendant,  having 
D«gouAted  a?  to  the  purchase,  agreed  on  the  terms,  and  it  iros  arranged  that  they  and  a  third 
person,  A.,  shonld  meet*  when,  if  A.  approved  of  the  property,  they  would  malce  a  bargain  on 
these  terma.  At  the  meeting  plaintiff  did  not  attend  till  A.  bad  gone.  It  was  then  arranged 
thiit  plaintiff  and  defendant  should  draw  up  and  sign  a  memorandum  of  an  agreement  of  sale^ 
but  thiit  it  should  not  be  a  bargain  until  A.,  on  being  consulted,  approved.  A.  did  not  approve. 
The  Judge  directed  the  jury  to  find  for  defendant  if  satisfied  that  it  was  arranged  that  the 
Triting  thould  be  no  agreement  until  A.  approved. 

He'd,  a  right  direction. 

First  count.  That  defendants  agreed  to  purchase  of  the  plaintiff, 
for  800/.,  three-eighth  parts  of  the  benefits  to  accrue  from  an  invention 
of  plaintiff's.  General  averments  of  readiness  to  convey,  and  tender 
ef  a  conveyance  of  the  three-eighths.  Breach :  that  defendants  refused 
to  accept  them.  Counts  for  shares  in  inventions  bargained  and  sold, 
tnd  (m  accounts  stated.  Fleas.  1st,  to  first  count:  That  defendants 
did  not  agree.  9th,  to  the  other*  counts :  Never  indebted.  It  is  not 
necessary  to  notice  the  other  seven  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guild- 
kail  after  last  Hilary  term,  the  plaintiff  was  called  as  a  witness.  He 
produced  and  gave  in  evidence  a  paper  of  which  the  following  is  a 
eopy. 

<<500{.  for  it  quarter  share.  800Z.  for  one-eighth,  and  50Z.  to  be 
paid  to  Mr.  Sadler.  No  other  shares  to  be  sold  without  mutual  con< 
aent  for  three  months.     London,  17th  January,  1851. 

One-eighth.     R.  J.  R.  Campbell. 

John  Pym. 

One-eighth.     J.  T.  Mackenzie. 

One-eighth.     R.  P.  Pritchard. 
♦With  reference  to  the  above  agreement  and  in  consideration  of  p^  o^^ 
the  sum  of  five  pounds  paid  me  I  engage,  within  two  days  from  ^ 
this  date,  to  execute  the  legal  documents,  to  the  satisfaction  of  your 
lolicitors,  to  complete  your  title  to  the  respective  interests  against  your 
Aamcs  in  my  Crushing,  Washing,  and  Amalgamating  Machine. 

London.     17  January,  1864.  John  Pym." 

He  gave  evidence  that  he  was  inventor  of  a  machine  which  he  wished 
to  sell  through  the  instrumentality  of  one  Sadler,  who  had  introduced 
tbe  defendants  to  him ;  that,  after  some  negotiations,  the  defendant 
Campbell  drew  out  the  above  paper,  which  both  plaintiff  and  defendants 
then  signed,  and  which  plaintiff  took  away. 

The  defendants  gave  evidence  that,  in  the  course  of  the  negotiations 
¥ith  the  plaintiff,  they  had  got  so  far  as  to  agree  on  the  price  at  which 
the  invention  should  be  purchased  if  bought  at  all,  and  had  appointed 
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a  meeting  at  which  the  plaintiff  was  to  explain  his  invention  to  two  en* 
gineers  appointed  by  the  defendants,  when,  if  they  approved,  the  ma- 
chine should  be  bought.  At  the  appointed  time  the  defendants  and 
two  engineers  of  the  names  of  Fergusson  and  Abernethie  attended ;  bat 
the  plaintiff  did  not  come ;  and  the  engineers  went  away.  Shortly  aftes. 
they  were  gone  the  plaintiff  arrived.  Fergusson  was  found  and  ex- 
pressed a  favourable  opinion ;  but  Abernethie  could  not  then  be  found. 
It  was  then  proposed  that,  as  the  parties  were  all  present,  and  migkt 
find  it  troublesome  to  meet  again,  an  agreement  should  be  then  drava 
up  and  signed,  which,  if  Abernethie  approved  of  the  invention,  should 
be  the  agreement,  but,  if  Abernethie  did  not  approve,  should  not  be. 
one.  Abernethie  did  not  approve  of  the  invention  when  he  saw  it ;  and 
the  defendants  contended  that  there  wa£  no  bargain. 
*^791       *^^^  I^^rd  Chief  Justice  told*  the  jury  that,  if  they  wer^ 

-*  satisfied  that,  before  the  paper  was  signed,  it  was  agreed  amongst 
them  all  that  it  should  not  operate  as  an  agreement  until  Abernethie 
approved  of  the  invention,  they  should  find  for  the  defendants  on  the 
pleas  denying  the  agreement.*    Verdict  for  the  defendants. 

Thomas^  Serjt.,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

WcBbson  and  Maniity  now  (a)  showed  cause. — The  direction  was  cor* 
rect.  When  parties  have  signed  an  instrument  in  writing  as  the  recorl 
of  their  contract,  it  is  not  competent  to  them  to  show  by  evidence  tbat 
the  contract  really  was  something  different  from  that  contained  in  tiMi 
writing ;  a>nd  therefore  in  this  case,  if  the  defendants  had  signed  this  as  an 
agreement,  they  could  not  have  shown  that  the  agreement  was  subject  to 
a  condition.  But  they  may  show  that  the  writing  was  signed  on  the 
terms  that  it  should  be  merely  void  till  a  condition  was  fulfilled ;  for 
that  shows  there  never  was  a  contract ;  Davis  v.  Jones,  17  Com.  B.  625 
(E.  C.  L.  B.  vol.  84).  So,  where  the  holder  of  a  bill  writes  his  name 
on  it  and  hands  it  over,  that  is  no  endorsement  if  it  was  done  on  the 
terms  that  it  should  not  operate  as  an  endorsement  till  a  condition  i^ 
fulfilled ;  BeU  v.  Lord  Ingestre,  12  Q.  B.  817  (E.  C.  L.  R.  vol.  U\ 
Marston  v.  Allen,  8  M.  &  W.  494.t(()  It  is  true  that  a  deed  cannot 
be  delivered  as  an  escrow  to  the  party  :(<?)  but  that  is  for  purely  tech* 
nical  reasons,  inapplicable  to  parol  contracts. 
*S7^1       *Thoma9^  Serjt.,  and  J.  B.  Hodgson^  contrct. — The  very  object 

-^  of  reducing  a  contract  to  writing  and  signing  it  is  to  prevent  all 
disputes  as  to  the  terms  of  the  contract.  Here  the  attempt  is  to  shoiF 
by  parol  that  the  agreement  to  take  this  invention  was  subject  to  a  cob* 
dition  that  Abernethie  approved ;  while  the  writing  is  silent  as  to  that. 

(a)  Before  Lord  CMspbell,  G.  J.,  Erie  and  Crompton,  Js.    The  armament  wta  completed,  ni 
jadgment  givn,  on  May  5,  befvre  the  same  Jndges  and  Wigbtman,  J. 

(b)  See  Lloyd  e.  Howard,  15  Q.  B.  996  (B  C.  L.  R.  toL  69);  Barber  v.  Richard^  6  Bzdi.  (If 

(c)  Co.  Litt.  36  a. 
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Davis  V,  Jones  proceeded  on  the  groimd  that  the  instrument  was  imper- 
fect ;  the  cases  as  to  bills  of  exchange  proceed  upon  the  necessity  that 
thtre  shonld  be  a  delivery  to  make  an  endorsement. 

ERLi,  J. — I  think  that  this  rule  ought  to  be  discharged.  The  point 
niAde  is  that  this  is  a  written  agreement,  absolute  on  the  face  of  it,  and 
that  evidence  was  admitted  to  show  it  was  conditional :  and  if  that  had 
been  80  it  would  have  been  wrong.  But  I  am  of  opinion  that  the  evi- 
dence showed  that  in  fact  there  was  never  any  agreement  at  all.  The 
ptodaetion  of  a  paper  purporting  to  be  an  agreement  by  a  party,  with 
\n&  signature  attached,  afibrds  a  strong  presumption  that  it  his  his  writ- 
ten agreement ;  and,  if  in  fact  he  did  sign  the  paper  animo  contrahendi, 
tte  terms  contained  in  it  are  conclusive,  and  cannot  be  varied  by  parol 
evidence :  but  in  the  present  case  the  defence  begins  one  step  earlier : 
the  parties  met  and  expressly  stated  to  each  other  that,  though  for  con- 
venience they  would  then  sign  the  memorandum  of  the  terms,  yet  they 
were  not  to  sign  it  as  an  agreement  until  Abernethie  was  consulted.  I 
grant  the  risk  that  such  a  defence  may  be  set  up  without  ground ;  and 
I  agree  that  a  jury  should  therefore  always  look  on  such  a  defence  with 
nupidon :  but,  if  it  be  proved  that  in  fact  *the  paper  was  signed  r#Q»T  j 
with  die  express  intention  that  it  should  not  be  an  agreement,  the  ^ 
other  party  cannot  fix  it  as  an  agreement  upon  those  so  signing.  The 
&tinetion  in  point  of  law  is  that  evidence  to  vary  the  terms  of  an 
tgreement  in  writing  is  not  admissible,  but  evidence  to  show  that  there 
is  not  an  agreement  at  all  is  admissible. 

Crompton,  J. — I  also  think  that  the  point  in  this  case  was  properly  * 
left  to  the  jury.  If  the  parties  had  come  to  an  agreement,  though  sub- 
ject to  a  condition  not  shown  in  the  agreement,  they  could  not  show 
the  condition,  because  the  agreement  on  the  face  of  the  writing  would 
have  been  absolute,  and  could  not  be  varied :  but  the  finding  of  the  jury 
h  that  this  paper  was  signed  on  t^e  terms  that  it  was  to  be  an  agree- 
ment if  Abernethie  approved  of  the  invention,  not  otherwise.  I  know 
of  no  rule  of  law  to  estop  parties  from  showing  that  a  paper,  purporting 
to  be  a  signed  agreement,  was  in  fact  signed  by  mistake,  or  that  it  was 
signed  on  the  terms  that  it  should  not  be  an  agreement  till  money  was 
paid,  or  something  else  done.  When  the  instrument  is  under  seal  it 
cannot  be  a  deed  until  there  is  a  delivery ;  and  when  there  is  a  delivery 
that  estops  the  parties  to  the  deed ;  that  is  a  technical  reason  why  a 
deed  cannot  be  delivered  as  an  escrow  to  the  other  party.  But  parol 
contracts,  whether  by  word  of  mouth  or  in  writing,  do  not  estop.  There 
n  no  distinction  between  them,  except  that  where  there  is  a  writing  it 
n  the  record  of  the  contract.  The  decision  in  Davis  v.  Jones  is,  I 
think,  sound  law,  and  proceeds  on  a  just  distinction :  *the  parties  r^oirr 
nay  not  vary  a  written  agreement ;  but  they  may  show  that  they  *• 
never  came  to  an  agreement  at  all,  4tnd  that  the  signed  paper  ytm 
sever  intended  to  be  the  record  of  the  terms  of  the  agreement ;  for 
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they  never  had  agreeing  minds.     Evidence  to  show  that  does  not  vary 
an  agreement,  and  is  admissible. 

Lord  Campbell,  C.  J. — I  agree.  No  addition  to  or  variation  from 
the  terms  of  a  written  contract  can  be  made  by  parol :  but  in  this  case 
the  defence  was  that  there  never  was  any  agreement  entered  into. 
Evidence  to  that  effect  was  admissible ;  and  the  evidence  given  in  this 
case  was  overwhelming.  It  was  proved  in  the  most  satisfactory  manner 
that  before  the  paper  was  signed  it  was  explained  to  the  plaintiff  that 
the  defendants  did  not  intend  the  paper  to  be  an  agreement  till  Aber- 
nothie  had  been  consulted,  and  found  to  approve  of  the  invention ;  and 
that  the  paper  was  signed  before  he  was  seen  only  because  it  was  not 
convenient  to  the  defendants  to  remain.  The  plaintiff  assented  to  thia, 
and  received  the  writing  on  those  terms.  That  being  proved,  there  wa3 
no  agreement. 

•  (WiQHTMAN,  J.,  not  having  heard  the  whole  argument,  gave  no 
opinion.)  Rule  discharged. 
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Defendant  was  oatlawed  on  final  proeess  at  the  suit  of  the  plaintiff.  Defendant  then  petfti(n«4 
the  coanty  court,  under  The  Insolvent  Debtors'  Act,  for  hie  dischai^,  inserting  the  jodgn«ii 
debt  in  his  schedule ;  and  that  Court  ordered  him  to  be  discharged  forthwith.  Defendsfit 
then  moYod  this  Court  to  set  aside  the  outlawry. 

This  Court  set  aside  the  outlawry  on  the  terms  of  the  defendant  assigning  to  the  proTisSoasl 
assignee,  if  required  by  the  Court  for  relief  of  Insolrent  Debtors,  all  goods  belonging  t» 
him,  if  any,  up  to  his  final  discharge,  which  did  not  vest  in  the  provisional  assignee  by  the 
vesting  order,  and  paying  the  costs  of  the  outlawry,  if  any,  not  included  in  the  schedule,  tfes* 
cosu  of  the  application  to  this  Court,  and  the  costs  of  an  attendance  on  the  same  niAtter  bcftn 
a  Judge  at  Chambers. 

Judgment  of  outlawry,  on  final  process,  was  signed  in  this  cause  i& 
November,  1853,  for  146Z.  Us.  7d.  On  19th  December,  1863,  the 
defendant  filed  his  petition  for  relief  under  the  Insolvent  Debtors'  Act, 
at  the  County  Court  for  Lancashire,  held  at  Lancaster ;  and  he  filed  his 
schedule  on  3d  January,  1854.  The  schedule  contained  the  name  of 
the  plaintiff  as  creditor  for  1462. 148.  Td.  On  20th  January,  1854,  the 
judge  of  the  county  court  ordered  that  the  defendant  should  be  dis- 
charged from  the  debts  contained  in  his  schedule  forthwith.  Notice  of 
the  insolvency  had  been  forwarded  to  the  plaintiff  on  4th  January, 
1854,  which  the  plaintiff  received. 

On  affidavit  of  the  above  facts,  Lmhj  in  this  term,  obtained  a  role 
calling  on  the  plaintiff  to  show  cause  why  the  judgment  of  outUwrj 
herein  should  not  be  set  aside. 

It  appeared  that  the  case  had  been  before  Grompton,  J.,  at  Chambers^ 
who  referred  the  parties  to  the  fi^ll  Court. 
.^  Sony  man  now  showed  cause. — ^A  party  discharged  by  the  Inaolveni 
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Debtors'  Court  is  not  therefore  entitled  to  reverse  an  outlawry  r:„q^7 
Ofl  civil  process  in  respect  of  a  *debt  included  in  his  schedule ;  ^ 
Dickson  V,  Baker,  1  A.  &  E.  853  (E.  C.  L.  R.  vol.  28).     It  is  true  that 
in  that  case  the  insolvent  was  ordered  to  remain  in  custody  for  eight 
calendar  months,  which  had  not  expired  when  the  application  to  reverse 
the  outlawry  was  made ;  and  in  the  present  case  he  has  been  discharged; 
Bat  it  does  not  appear  that  that  circumstance  formed  any  ground  for 
the  judgment  of  the  Court.     In  Nicholson  v.  Nichols,  3  Dowl.  P.  C. 
326,  indeed,  Patteson,  J.,  on  an  application  to  set  aside  an  outlawry, 
pointed  out  the  existence  of  that  circumstance  in  Dickson  v.  Baker : 
and  he  granted  a  rule  Nisi  for  setting  aside  the  outlawry,  the  outlaw  to 
remain  in  custody  till  the  expiration  of  the  detention  awarded  by  the 
Insolvent  Debtors'  Court :  but  it  does  not  appear  what  became  of  the 
rule.    In  Hamlin  v.  Crossley,  8  A.  &  E.  677  (E.  C.  L.  R.  vol.  35),  this 
Court  refused  to  interfere  by  prohibiting  the  Insolvent  Debtors'  Court 
from  discharging  an  insolvent  who  was  in  custody  under  a  capias  utla- 
gatum  upon  final  civil  process :  but  that  is  no  authority  for  setting  the 
outlawry  aside.     At  the  time  of  the  petition,  the  goods  of  the  outlaw 
belonged  to  the  Crown,  and  therefore  did  not  pass  to  the  assignees :  if 
this  application  succeed,  the  goods  will  thus  be  kept  from  the  assignees 
becaose  they  belong  to  the  Crown.     In  Adcock  v.  Fiske,  6  New  Ca.  17 
(E.  C.  L.  R.  vol.  37),  where,  a  party  being  in  custody  in  outlawi*y  on  a 
judgment  obtained  against  him,  the  Insolvent  Debtors*  Court  had  dis- 
charged him  from  the  judgment  debt,  the  Court  of  Common  Pleas 
refused  to  charge  him  on  the  judgment  in  outlawTy :  but  Bosanquet,  J., 
expkined  the  case,  by  saying :  "  the  question  is,  not  whether  the  r^o^n 
defendant  *is  entitled  to  be  discharged  from  the  outlawry,  but  '- 
whether,  being  in  custody  under  the  outlavrry,  he  is  liable  to  be  charged 
in  execution  for  the  debt  sought  to  be  recovered  in  this  suit.''     So 
explained,  the  case  is  no  authority  in  favour  of  the  motion  to  set  aside 
the  outlawry. 

Lushy  contrit. — The  universal  practice  is  to  discharge  an  outlaw  on 
payment  of  debt  and  costs.  The  Crown  does  not  acquire  the  property 
in  the  outlaw's  goods  by  the  judgment :  but  on  the  capias  utlagatum  the 
sheriff  seizes  the  person  and  goods  ;  and  then  the  judgment-creditor 
petitions  for  them. (a)  [Lord  Campbell,  C.  J. — The  judgment  of  out- 
lawry works  the  forfeiture.]  It  does,  but  not  an  actual  transfer  of  pro- 
perty. The  object  of  the  proceeding  in  the  Insolvent  Debtors'  Court 
k  to  make  the  insolvent  a  free  man  :  by  sect.  35  of  stat.  1  &  2  Vict.  c. 
110,  the  remedy  is  given  to  any  person  in  custody  "  upon  any  process 
▼hatsoever."  In  Hamlin  v.  Crossley,  8  A.  &  E.  682  (E.  C.  L.  R.  vol. 
86),  this  Court  adopted  the  view  taken  in  Castelman's  Case,  4  Burr. 
2119,  and  Rex  v.  Castelman,  4  Burr.  2127,  that  outlawed  persons  were 

(i)  Se«  Uie  authorities  in  Solomon  v,  Oraham,  5  £.  Jb  B.  309,  315,  6,  and  Aiding  o.  Holffler, 
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within  the  meaning  of  the  corresponding  clause  in  the  then  Insohent 
Debtors'  Act.  [Cbompton,  J. — You  have  to  show  that  the  insolvent 
could  come  in  to  reverse  the  outlawry  as  a  matter  of  right.  We  migiift 
choose  to  have  him  amenable  to  ourselves.  Possibly  we  might  consider 
that  the  actual  debt  was  discharged :  but  then  there  are  the  costs.]  The 
^^-_  plaintiff  can  issue  no  process  against  the  defendant  "^after  his 
-*  discharge.  The  judgment  would  include  the  costs ;  and  it  is 
scheduled. 

Lord  Campbell,  G.  J. — The  Court  thinks  that  the  equitable  tenu 
would  be,  that  Mr.  Lush*s  client  should  make  over  to  the  provisional 
assignee  all  the  property  which  may  not  have  passed  by  the  proceeding 
in  the  Insolvent  Debtors'  Court,  if  required,  and  should  pay  the  costs 
pot  included  in  the  schedule. 

Lush, — Required  by  whom  ? 

Erle,  J. — By  the  Commissioners  of  the  Court. 

Per  Curiam  :(a) — "  Ordered :  That,  upon  the  defendant's  making 
^n  assignment  to  the  provisional  assignee  of  the  Court  for  relief  of  In- 
solvent Debtors,  if  required  by  that  Court,  of  all  goods  belonging  to 
him  up  to  his  final  discharge,  if  any,  which  did  not  vest  in  him  by  the 
vesting  order,  and  upon  payment  of  the  costs  of  the  outlawry,  if  anj, 
not  included  in  the  schedule,  herein,  and  the  costs  of  this  application, 
and  the  summons  before  the  Judge  at  Chambers,  to  be  taxed  by  one  of 
the  Masters,  the  judgment  of  outlawry  herein  be  set  aside." 

(o)  Lord  Campbell,  C.  J.,  Wightmaa,  Brie,  and  Crompton,  Js. 


•aeni  *JOHN  TEMPERLEY  v.  JOHN  SALTERN  WILLETT. 
^^^  May  6. 


The  powers  of  ordering  the  inspeotion  of  documenta  giYen  by  etatote  to  the  Cenrti  of 
Law  will  not  be  exercised  except  for  the  purposes  of  assisting  a  bonl  fide  sait  Thertfers 
where  an  action  was  commenced,  not  bon&  fide  for  the  purposes  of  obtaining  redraas  agaiaSk 
the  defendant,  bat  with  a  view  to  obtain  the  inspeotion  of  doonmeots  in  (he  poasenioB  of  ihe 
defendant,  for  the  purposes  of  obtuning  evidence  in  another  action  to  wkich  the  defeadial 
was  not  a  party,  the  Court  refused  to  order  an  inspection. 

J.  C.  Mathbw,  in  this  Term,  obtained  a  rule  calling  on  the  defend* 
ant  to  show  cause  why  the  plaintiff  should  not  be  at  liberty  to  inspect  s 
deed  in  the  defendant's  possession*  The  rule  was  obtained  on  the  plain* 
tiff's  affidavit,  which  set  out  the  declaration  in  this  action.  It  appeared 
that  the  declaration  was  for  falsely  representing  that  a  renter*s  free 
admission,  which  the  defendant  had  for  sale,  gave  his  nominee  a  right 
of  admission  to  the  pit  of  Covent  Garden  Theatre  Royal,  whereby  the 
plaintiff  was  induced  to  buy  it ;  whereas  it  did  not  give  such  right,  aii4 
the  plaintiff  was  hindered  from  entering  the  theatre.  There  was  no 
statement  in  the  affidavit  that  the  action  was  brought  to  recover  dam- 
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ages  for  this,  but  onlj  that  the  defendant's  right  to  nominate  depended 
OB  a  deed  between  him  and  the  owners  of  the  theatre^  which  would  be 
material  evidence  in  the  present  cause.  The  affidavits  in  answer  showed 
that  the  defendant  had  sold  a  renter's  nomination,  under  which  the 
plaintiff  was  in  fact  admitted  to  the  pit  in  Oovent  Garden  during  the 
whole  season ;  that  on  one  occasion  he  claimed  to  enter  the  stalls,  which, 
as  he  contended,  unduly  encroached  on  the  pit ;  that  his  claim  was 
resisted ;  and,  as  he  tried  to  enforce  it,  he  was  given  into  custody ;  and 
thereapon  he  commenced  an  action  against  Mr.  Gye,  the  lessee  of  the 
theatre,  for  an  assault,  and  applied  to  the  now  defendant  for  an  inspeo- 
.tion  of  the  deed  under  which  he  claimed  *hiB  privilege  of  nomi-  r:„qo-| 
Bating  persons  for  a  free  admission,  in  order  that  the  plaintiff  ^ 
might  prove  in  his  action  against  Gye  that  the  nominee's  right  extended 
to  those  stalls  which  he  had  attempted  to  enter.  This  request  not  being 
eomplied  with,  the  present  action  was  commenced,  as  the  defendant 
jwore  he  believed,  solely  to  obtain  an  inspection  of  the  deed  for  the 
purposes  of  the  action  of  Temperley  v.  Gye,  and  not  with  a  view  to 
redress  against  the  present  defendant.  The  alleged  representation  was 
positively  denied ;  and  several  minor  reasons  given  for  the  defendant's 
belief. 

Oreaiff  and  Lush  now  showed  cause. — ^Discovery  in  equity  is  given 
in  aid  of  an  action  at  law ;  and,  by  the  recent  statutes,  the  same  dis- 
covery may  be  obtained  in  the  action  itself;  but  here  the  attempt  is  to 
obtam  from  a  witness,  by  a  collateral  fictitious  action,  a  discovery  of 
his  title  deeds,  for  the  purpose  of  using  them  in  another  suit.  That 
was  not  intended  by  the  Legislature.  The  fact  that  this  was  not  a  bonfi 
fide  suit  appears  clearly  from  the  defendant's  affidavits;  indeed  the 
plaintiff  cautiously  abstains  from  saying  that  it  is. 

J.  C,  MathetPj  in  support  of  his  rule. — The  plaintiff  either  has  a  right 
of  action  against  the  defendant,  for  pretending  to  sell  him  an  admission 
to  the  pit  when  he  had  no  such  power,  or  against  Gye  for  excluding 
him.  He  seeks  to  inspect  the  deed  to  know  against  which  his  remedy  is. 

Lord  Campbell,  C.  J. — The  enactments  giving  us  power  to  order  an 
inspection  are  most  salutary  enactments,  and  have  proved  very  benefi- 
cial to  suitors :  but  *we  must  take  care  that  they  are  not  abused.  r^Qc^n 
It  would  be  a  great  abuse  if  actions  might  be  brought  merely  to  ^ 
obtain  evidence  in  other  actions  against  third  persons.  In  the  present 
ease  I  think  this  action  has  not  been  brought  bon&  fide  as  against  Wil- 
lett  to  obtain  redress  from  him  as  defendant,  but  has  been  brought  to 
obtain  an  inspection  of  Willett's  deeds,  which  could  not  be  obtained 
from  him  in  his  true  character  of  a  witness  in  Temperley  v.  Gye. 

WiGHTMAN,  J. — I  also  think  that  this  is  not  a  bon&  fide  applica- 
tion for  the  purposes  of  redress  against  Willett,  but  that  the  action 
has  been  brought  solely  in  order  to  obtain  an  inspection  of  this  deed, 
with  a  view  to  the  action  against  Gye.     The  declaration  is  framed 
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alleging  a  representation  which  it  appears  was  never  made ;  that  is  eri- 
dentlj  done  solely  that  there  may  be  ground  for  asking  for  an  inspe(5- 
tion  of  the  deed ;  and  I  have  no  doubt  the  intention  was,  on  obtaining 
such  inspection,  to  drop  this  action  and  go  on  with  that  against  Gye. 

Erle,  J. — The  Legislature  has  given  us  very  extensive  powers  in 
proceedings  between  parties.  Those  powers  may  be  used  so  as  to  op- 
press ;  and  they  have  been  conferred  on  the  Judges  in  the  trust  that  wc 
will  carefully  see  that  those  powers  are  used  only  for  the  purposes  of 
the  substantial  question  between  the  parties.  Therefore,  before  I  make 
an  order  on  this  defendant  to  produce  a  deed,  I  am  bound  to  see  at 
least  that  there  is  a  colour  for  the  complaint  against  him  in  this  suit 
Here  I  think  there  is  not  even  a  colourable  ground  for  the  complaint, 
^ooo-i  *Crompton,  J. — The  powers  are  given  us  for  the  purposes  of 
-*  the  suit,  and  those  only.  It  is  enough  to  say  that  I  am  not 
satisfied  that  this  inspection  is  sought  for  the  purposes  of  the  suit,  bat 
that  I  believe  it  to  be  for  the  purposes  of  another  suit.  It  is  most  im- 
portant to  check  such  an  abuse.  Rule  discharged. 


In  the  matter  of  an  Arbitration  between  JOHN  GRANT  MORRIS 

and  ROBERT  MORRIS. 

The  Common  Law  Procedare  Act,  1854  (17  A  18  Vict  o.  125),  s.  8,  giving  the  Conrt  or  a  Jcdgt 
power  to  remit  matters  referred  to  the  reconsideration  of  the  arbitrator,  applies  to  refcrrecei 
authorized  by  a  submission  containing  a  clause  that  it  may  be  made  a  rule  of  Court,  and  mI 
expressly  excluding  such  power.  The  section  is  not  confined  to  compulsory  references  ordered 
under  the  powers  of  the  Act 

.When  an  award  is  remitted  back  to  the  arbitrator  only  to  set  it  right  on  the  face  of  it,  be  is  ad 
bound  to  rehear  the  parties. 

In  this  case  all  matters  in  difference  had  been  by  an  agreement  of 
reference  referred  to  a  lay  arbitrator.  The  submission,  which  was  dated 
29th  August,  1855,  contained  a  clause  that  it  might  be  made  a  rule  of 
Court ;  (<  and  in  case  of  any  motion  to  set  aside  the  award  to  be  made 
by  the  said  arbitrator  as  aforesaid,  it  shall  be  lawful  for  the  Court  to 
remit  the  matters  hereby  referred,  or  any  of  them,  to  the  reconsidera- 
tion and  determination  of  the  said  arbitrator/'  No  other  clause  relating 
to  a  reference  back  was  contained  in  the  submission. 

The  arbitrator  made  his  award  in  favour  of  John  Grant  Morris,  who 
made  the  submission  a  rule  of  Court,  and  obtained  a  rule  calling  on 
Robert  Morris  to  show  cause  why  he  should  not  pay  the  amount.  Cause 
was  shown ;  when  it  appeared  that  the  award  was  not  good  on  the  face 
of  it.  It  was  ordered  by  the  Court  that  the  rule  should  be  discharged 
*^84.1  ^^^^  costs,  «  and  that  the  *award  be  remitted  back  to  the  arbi- 
■*  trator  to  set  it  right  on  the  face  of  it.'*  The  arbitrator  therefore, 
without  rehearing  the  parties,  made  a  supplemental  award  rectifying  the 
error  on  the  face  of  the  award. 
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On  MUwardj  on  behalf  of  Robert  Morris^  in  this  Term  obtained  a 
rale  Nisi  to  set  aside  this  supplemental  award,  on  the  ground  that  there 
was  no  authority  to  remit  back  the  award,  and  that  the  arbitrator  had 
not  heard  the  parties. 

Wdihf  now  showed  cause.-^The  submission  provides  for  remitting 
the  award  only  in  case  of  a  motion  to  set  it  aside :  and  therefore  the 
submission  by  itself  gives  no  authority  for  the  remitter  under  the  pre- 
sent circumstances.  But  The  Common  Law  Procedure  Act,  1854  (17 
k  18  Vict.  c.  125),  s.  8,  does  authorize  it.  When  the  rule  was  obtained 
it  was  contended  that  the  words  «as  aforesaid"  in  that  enactment  con- 
fined it  to  compulsory  references :  but  that  is  a  mistake.  Sects.  8  and 
4  relate  entirely  to  compulsory  references  before  trial.  Then  come^ 
sect.  5,  which  empowers  an  arbitrator  «  upon  any  compulsory  reference 
under  this  Act,  or  upon  any  reference  by  consent  of  parties  where  the 
sabmission  is  or  may  be  made  a  rule  of"  Court,  (^  if  it  is  not  provided  to 
die  contrary,"  to  state  a  special  case.  That  enactment  therefore  refers 
to  references  by  submission,  as  well  as  to  compulsory  references.  Then 
tect.  6  refers  only  to  compulsory  references  at  the  trial.  Then  by  sect, 
7:  <(The  proceedings  upon  any  such  arbitration  as  aforesaid  shall, 
except  otherwise  directed  hereby  or  by  the  submission  or  document 
authorizing  the  reference,  be  conducted,"  as  to  "enforcing  or  setting 
iside  the  award,  and  ♦otherwise,  as  upon  a  reference  made  by  t^qok 
eonsent  under  a  rule  of  Court  or  Judges'  order."  This  is  im-  '- 
mediately  followed  by  sect.  8,  of  which  the  words  are :  "  In  any  case 
where  reference  shall  be  made  to  arbitration  as  aforesaid  the  Court  or  a 
Judge  shall  have  power  at  any  time,  and  from  time  to  time,  to  remit  the 
matters  referred."  The  last-mentioned  "  reference  to  arbitration"  ante- 
cedent to  the  words  "  as  aforesaid,"  in  sect.  8,  is  that  mentioned  in 
Met  7,  "  a  reference  made  by  consent  under  a  rule  of  Court  or  Judges' 
order;"  and  the  last  antecedent  enactment  is  that  in  sect.  7,  which  is 
also  as  to  proceedings  "upon  such  arbitration  as  aforesaid,"  and  mani- 
festly includes  references  by  submission.  The  true  construction  of  sect. 
8  is  therefore  that  the  words  "as  aforesaid"  include  all  the  references 
mentioned  in  sects.  3,  4,  5,  6,  and  7 ;  that  is,  all  references  that  in  any 
way  are  or  may  be  made  under  the  authority  of  rules  of  Court.  Then, 
the  remitting  here  being  only  to  rectify  an  error  on  the  face  of  the  award, 
it  would  have  been  wrong  to  hear  the  parties. 

BmU  and  (7.  Milwardj  in  support  of  the  rule. — The  express  agree- 
ment in  the  submission  to  allow  a  remitter  on  a  certain  event  excludes 
any  remitter  on  any  other  event.  And  the  parties  should  at  all  events 
have  been  heard. 

(Lord  Campbell,  C.  J.,  was  absent.) 

WiGHTMAN,  J. — ^With  respect  to  the  first  objection,  I  think  that  the 
ease  comes  within  sect.  8.  The  words  "  as  aforesaid"  in  that  enactment 
belade  all  the  species  of  references  provided  for  by  previous  sectionSi 
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^ooa-i  including  '^'sect.  5 :  and,  that  being  so,  die  Court  had  jnriadic 
-'  tion  to  send  the  award  back.  But  then  it  is  said  that  the  arbitra- 
tor has  misconducted  himself,  inasmuch  as  he  has  not  heard  the  partiei. 
But,  the  object  of  sending  the  award  back  being  merely  <<  to  set  it  right 
on  the  face  of  it,"  there  was  no  occasion  to  hear  the  parties.  He  has 
not  altered  the  substance,  but  merely  the  form,  of  his  award. 

Erle,  J. — I  also  think  that  sect.  8  gave  the  Court  pow^  to  remit 
this  award,  and  that,  when  it  was  thus  remitted,  the  arbitrator  had  nt 
need  to  hear  the  parties. 

Crompton,  J. — The  first  point  is  of  some  importance.  When  the 
Tule  was  obtained,  I  had  feared  that  there  had  been  an  omission  in  The 
Common  Law  Procedure  Act,  1854.  The  argument  then  used  was  that 
jBeot.  8  by  the  words  <<  as  aforesaid''  referred  to  sect.  7,  which  agam,  ij 
the  words  <<  as  aforesaid,"  referred  to  sect.  6,  and  so  that  the  whole  mi 
confined  to  compulsory  references.  But,  when  we  look  at  the  earlier 
part  of  sect.  7,  it  is  clear  that  it  refers,  not  only  to  compulsory  refer 
/ences  authorized  by  the  Act,  but  to  those  authorized  by  a  8abmissi<»  or 
document,  as  already  mentioned  in  sect.  5.  Unless  otherwise  directed 
by  the  Act,  or  by  the  submission  or  document  authorizing  the  reference, 
references  are  to  be  subject  to  the  same  rules  and  enactments  as  to  tht 
.power  of  the  Court  as  upon  a  reference  made  by  consent  under  a  mk 
of  Court  or  Judges'  order.  Sect.  8  applies  to  all  such  references.  la 
the  present  case,  the  submission  expressly  provides  for  a  reference  bad^ 
in  a  particular  event ;  but  it  cannot  be  said  to  direct  that  the  reference 
shall  be  conducted  otherwise  than  subject  to  sect.  8. 

Bule  discharged  with  costs. 


^j.^-,  *WILLIAM  WICKENDEN  v.  THOMAS  WEBSTER,  KA- 
"^^'J  THERINE  ELDEB,  and  FANNY  ELDER.    May  7. 

A  lease  of  a  boase  contained  a  covenant  that  tbe  lessee,  or  his  assigns,  "  shall  not»  nor  wjR,  st 

.  any  time  daring  the  said  term/'  <'  conrort  (he  said  demised  premises,  or  an  j  part  ibeRof,  isM 
a  shop  or  publio-honse,  or  use,  exercise,  follow,  or  carry  on,"  "  within  or  upon  the  said  nis- 
suage,'*  Ao.,  **  any  public  trade  or  business  whatsoever,  without  the  consent  in  writing  of"  1^ 

,  lessor ;  <'and  also  that  the  said  messoage  and  dwelling-house  and  premiaeey  daring  the  stM 
term  hereby  granted,  shall  be  occupied  and  used  as  a  private  dwelling-house  only.'* 

?rhe  lessee  used  the  house  as  a  day  school,  for  girls  under  thirteen,  for  music  and  dancing :  *^ 
a  brass  plate  with  the  words  *'  Ladies'  Schoor*  was  placed  on  the  outer  gate.  A  plaeard  vtf 
also  circulated,  announcing  that  the  lessee's  Academy  was  open,  at  the  premises,  for  the  ftu- 
tice  of  dancing,  for  two  evenings  in  the  week ;  that  private  instruction  would,  if  reqnired,  b« 
given  there ;  and  that  a  select  class  for  singing  was  open  on  one  evening  in  the  week.  Ks 
meetings  took  place  in  oonsequanco  of  this  placard;  and  the  instruction  was  eonftaed  tetki 
day  scholars. 

field  to  be  a  breach  of  the  covenant 

Ejectment  for  premises  in  the  parish  of  Greenwich  in  Kent. 
On  the  trial,  before  Alderson,  B.,  at  the  last  assizes  for  Kent,  it 
appeared  that  the  premises  consisted  of  a  messuage  and  buildings  in 
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Valentine  Terrace,  on  The  Blackheath  Road ;  and  that  they  had  beea 
'demised  by  lease,  by  the  plaintiff,  to  the  defendant  Webster,  for  five 
years  from  24th  June,  1852 ;  and  that  Webster  had  underlet  to  tho 
other  two  defendants.  The  lease  to  Webster  contained  a  power  of 
entry  for  breach  of  covenants.  Among  these  was  a  covenant  (<  that  he, 
the  said  Thomas  Webster,  bis  executors,  administrators,  or  assigns,  or 
.  any  of  them,  shall  not  nor  will,  at  any  time  during  the  said  term  hereby 
granted,  convert  the  said  demised  premises,  or  any  part  thereof,  into  H 
shop  or  public-house,  or  use,  exercise,  follow,  or  carry  on,  nor  permit 
or  suffer  any  other  person  or  persons  whomsoever  to  use,  exercise,  foU 
low,  or  carry  on,  within  or  upon  the  said  messuage  or  dwelling-house, 
buildings,  and  premises  hereby  demised,  or  any  part  thereof,  any  public 
trade  or  business  whatsoever,  without  the  consent  in  writing  of  the  said 
W.  Wickenden,  his  ^executors,  administrators,  or  assigns,  for  r^cooo 
that  purpose  fibrst  had  and  obtained ;  and  also  that  the  said  mes-  ^ 
suage  and  dwelling-house  and  premises,  during  the  said  term  hereby 
granted,  shall  be  occupied  and  used  as  a  private  dwelling-house  only." 
The  plaintiff 's  case  was  that  the  lease  had  been  forfeited  by  a  breach 
of  this  covenant. 

The  evidence  was  as  follows.  The  defendants,  Katherine  and  Fanny 
Elder,  kept  in  the  house  a  day  school  for  girls  between  the  ages  of  six 
and  thirteen,  in  which  lessons  were  given  in  music  and  dancing.  The 
.number  of  girls  did  not  exceed  twenty.  On  the  outside  gate  there  was 
a  brass  plate,  of  about  eight  inches  long  by  five  wide,  with  the  words 
<^  Ladies'  School."  A  placard  had  been  circulated  and  posted,  both 
within  and  without  a  house  in  Deptford  occupied  by  <<  The  Deptford 
Institution,"  and  in  a  shop  window,  headed  <(  Dancing  in  connexion 
with  The  Deptford  Institution ;"  and  the  body  of  it  was  as  follows. 
<<  Miss  E.  Elder's  Academy  is  open  for  the  season  at  her  residence,  T 
Valentine  Terrace,  Blackheath  Road,  Greenwich,  for  the  practice  of  all 
new  and  fashionable  dancing.  Evenings,  Mondays  and  Thursdays. 
Terms,  for  members  of  The  Deptford  Institution,  10«.  6<2.  per  quarter, 
which  commences  from  the  time  of  entering.  Private  instructions,  if 
required,  on  moderate  terms,  either  at  the  above  address  or  in  families. 
Miss  Elder  continues  to  give  lessons  in  singing ;  and  her  select  class  ip 
open  as  usual  on  Friday  evening;  terms  moderate."  But  it- appeared 
that  no  meetings  had  taken  place  in  consequence  of  this  placard,  and 
that  the  dancing  had  been  confined  to  the  regular  pupils.  One  pupil 
only  had  slept  on  the  premises ;  she  was  a  little  girl,  who  did  so  two  <^ 
three  times  a  week,  on  account  of  the  weather. 

*The  learned  Baron  directed  a  verdict  for  the  plaintiff,  giving  r^oog 
leave  to  move  to  enter  a  verdict  for  the  defendant.   In  this  Term,  ^ 
Bovill  obtained  a  rule  Nisi  accordingly. 

Chamber$  and  Thompson  Chitty  now  showed  cause. — In  Doe  dem. 
Bish  ».  Keeling,  1  M.  &  S.  95  (E.  C.  L.  R.  vol.  28),  a  lease  contained  a 
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covenant  that  the  lessee  should  not  "  use  or  exercise,  or  permit  or  Bnffer 
to  be  used  or  exercised  in  or  upon  the  same  premises,  or  any  part  thereof, 
any  trade  or  business  whatsoever."  The  lessee  assigned  to  a  school- 
master, who  took  possession,  opened  a  boys'  boarding-school,  and  dis- 
tributed handbills  containing  the  particulars  of  the  school ;  and  fifty  or 
sixty  boys  attended  the  school :  there  was  not  exhibited  on  the  premises 
any  board  or  other  mark  showing  the  nature  of  the  business.  It  vaa 
held  that  this  was  a  breach  of  the  covenant.  In  Kemp  v.  Sober,  1  Sim. 
N.  S.  617,  it  was  holden  that  a  similar  covenant  was  infringed  by  keep- 
ing on  the  premises  a  school  for  young  ladies.  Here  the  covenant  is 
against  converting  the  premises  to  <<a  shop  or  public-house,"  and  against 
permitting  any  one  to  carry  on  upon  the  premises  "any  public  trade  or 
business  whatsoever,"  and  for  using  them  «  as  a  private  dwelling-house 
only."  Those  words  are  at  least  as  strong  as  the  words  in  the  ca«s 
cited.  The  word  "public"  is  defined  in  Johnson's  Dictionary  (v.  PuJh 
lickj  2)  as  "open;  notorious;  generally  known."  Now  the  evidence 
was  that  a  placard  was  exhibited,  containing  an  account  of  the  school, 
and  stating  it  to  be  "  open  for  the  season,"  It  could  not  be  contended 
that,  if  the  premises  had  been  used  as  a  solicitor's  chambers,  this  would 
not  have  been  a  breach  of  the  covenant  to  use  them  as  a  private  dwell- 
ing-house only. 

*^Qm  *^oviU  and  Jacobs,  contr&. — No  doubt  there  was  a  business 
■'  carried  on  upon  the  premises :  but  the  covenantj  by  introducing 
the  epithet  "public,"  shows  that  it  was  not  intended  to  prohibit  the 
carrying  on  of  every  business.  The  usual  form  of  such  covenants  has 
not  the  word  "  public ;"  4  Jarman's  Conveyancing,  528  (3d  ed.  by  Sweet); 
and  the  deviation  from  ordinary  words  makes  the  inserted  words  the 
more  important ;  a  principle  applied  to  the  interpretation  of  policies  of 
insurance,  as  in  Robertson  v.  French,  4  East,  130.  To  open  a  shop 
would  have  been  to  break  the  covenant.  That  would  have  been  a  public 
trade,  since  a  customer  could  hardly  be  excluded,  and  an  occupation  in 
a  character  other  than  of  a  dwelling-house.  No  one  dwelt  in  these 
premises  except  the  defendants ;  for  the  single  instance  of  a  child  hav- 
ing slept  there  cannot  amount  to  a  dwelling  by  others  than  the  defend- 
ants. It  is  by  no  means  clear  that  an  use,  by  a  party  dwelling  in  the 
house,  of  some  of  the  rooms  in  carrying  on  the  business  of  a  solicitor 
would  be  a  breach  of  the  covenant.  If  a  painter,  or  a  photographer, 
lived  in  the  house,  would  he  break  the  covenant  by  exercising  his  art 
there  ?  In  Kemp  v.  Sober,  1  Sim.  N.  S.  517,  Lord  Cranworth,  V.  C, 
lays  a  stress  on  the  circumstance  that  the  school  was  one  which  would 
probably  produce  annoyance:  but  nothing  of  the  sort  is  pretended 
here. 

(Lord  Campbell,  C.  J.,  had  left  the  Court.) 

WlQHTMAN,  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  covenant  is  that  no  public  business  shall  be  carried  on  upon  the 
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premises,  but  that  they  shall  *be  used  as  a  private  dwelling-house  r^itOQ-i 
only.  Was  then  the  carrying  on  of  this  school  a  public  business  ^ 
vithin  the  meaning  of  the  covenant  ?  It  appears  to  me  that  it  was. 
No  distinction  appears  to  be  maintainable  between  a  day  school  and  a 
boarding  school,  however  extensive.  It  is  a  school  in  either  case ;  and 
there  can  be  no  doubt  that  the  under-lessees  took  as  many  eligible  pupils 
9S  they  could  get.  There  was  also  exhibited  a  public  placard,  announc- 
ing that  there  would  be  a  select  class,  not  merely  private  instruction. 
It  seems  to  me  that  it  was  intended,  by  this  advertisement,  to  carry  on 
the  concern  on  a  somewhat  extensive  scale.  That  was  very  different 
from  using  the  premises  as  a  private  dwelling-house  only. 

Ekle,  J. — I  also  think  that  this  rule  should  be  discharged.  The 
two  branches  of  the  covenant  are  to  be  read  together,  and  throw  light 
one  upon  the  other.  No  public  trade  is  to  be  carried  on ;  and  the 
premises  are  to  be  used  as  a  private  dwelling-house  only. 

Ceompton,  J. — I  think  the  last  part  removes  all  doubt.  It  could  not, 
in  common  parlance,  be  said  that  this  house  was  used  only  as  a  private 
dwelling-house.  Rule  discharged. 


*DAME  MART  ANN  CLIFTON  v.  JAMES  PHINEAS  .    ^ 

DAVIS.    May  7.  ^    ^ 

C.  dtim«d  property  seised  onder  a  fi.  fa.  in  an  action  of  D.  agaioat  A.  The  sheriff  having 
applied  under  stat  I  A  2  W.  4,  o.  58,  s.  6,  a  Judge  ordered  an  issue  to  try  C.'s  right,  C.  to  be 
plaintifT,  D.  defendant.  By  the  verdict,  C.'s  claim  was  afiBrmed  for  more  than  five-sixths,  but 
se^Hved  as  to  the  residue.  The  Court  directed  the  costs  to  be  taxed  upon  the  principle  of 
eaeh  party  baring  succeeded  as  to  a  part,  without  reference  to  the  fact  which  was  plaintiff  and 
vbieh  defendant. 

This  waa  an  interpleader  issue.  The  defendant  had  recovered  a 
judgment  against  Sir  Robert  Juckes  Clifton,  Baronet,  for  17,600Z.,  with 
interest  and  costs ;  and  had  issued  a  fi.  fa.  endorsed  to  levy  880SI,  10«. 
Under  this  writ,  the  sheriff  seized  certain  goods.  The  present  plaintiff, 
Ladj  Clifton,  the  mother  of  Sir  R.  J.  Clifton,  claimed  a  large  portion 
of  them  as  her  property,  and  called  upon  the  sheriff  to  relinquish  pos- 
session. A  Judge's  order  was  made  for  the  trial  of  this  issue,  as  to  the 
present  plaintiff's  right ;  the  present  plaintiff  to  be  plaintiff,  the  execu- 
tion-creditor  defendant.  On  the  trial,  the  plaintiff  had  a  verdict  in 
tespect  of  part  of  her  claim,  to  the  value  of  more  than  1800Z. ;  but  the 
defendant  had  a  verdict  for  the  residue,  to  the  value  of  228Z.  18«.  4d. 
The  plaintiff  and  defendant  each  delivered  bills  of  costs  to  the  Master, 
who  allowed  the  costs  of  the  plaintiff,  but  refused  to  allow  any  costs  to 
the  present  defendant  (the  execution-creditor). 

The  present  defendant  then  took  out  a  summons  for  the  Master  to 
x^TOw  his  taxation.    The  summons  was  heard  before  Erie,  J.,  who  de- 
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dined  to  make  anj  order.     The  Master  thereupon  made  his  allocatiiry 
in  conformity  with  the  view  which  he  had  taken. 

In  this  Term,  MeUor  obtained  a  rule  calling  on  the  present  plamtiff 
^oqqi  ^  show  cause  why  the  Master  of  this  *Court  should  not  be  &i 

^  liberty  to  review  his  taxation  of  costs  herein. 
Field  now  showed  cause. — Both  parties  appear  by  the  event  to  have 
been  wrong :  the  claimant  in  claiming  too  much,  the  defendant  in  seizing 
too  much.  But  the  plaintiff  has  recovered  ;  if  this  were  an  ordinary 
action,  though  the  defendant  has  succeeded  in  reducing  his  liability,  the 
plaintiff  would  be  entitled  to  the  general  costs.  Now  the  proceedings 
under  sect.  6  of  stat.  1  &  2  W.  4,  c.  58,  are  for  the  protection  of  the 
sheriff,  not  of  the  execution-creditor :  the  same  rule  therefore  should  be 
applied  as  in  ordinary  actions.  [Crompton,  J. — By  the  statute  of 
Gouccster  (1  stat.  6  Ed.  1,  c.  1,  s.  2),  costs  were  recoverable  generally 
by  a  successful  plaintiff:  then  stat.  1  &  2  W.  4,  c.  58,  s.  6,  gives  a  dif- 
ferent rule  in  the  case  of  an  interpleader  issue  at  the  instance  of  the 
sheriff,  by  enacting  that  <<the  costs  of  all  such  proceedings  shall  be  in 
the  discretion  of  the  Court."  The  proceedings  are  caused  by  the 
claim.]  They  are  rather  caused  by  the  seizure  of  the  claimant's  pro- 
perty. [Lord  Campbell,  C.  J. — Suppose  the  claimant  had  claimed 
no  more  than  she  was,  as  it  turns  out,  entitled  to  ?]  The  proceedings 
must  have  taken  place  nevertheless ;  for  the  defendant  insisted  on  re- 
taining that  part  also.  [Wightman,  J. — The  Court  might  have  made 
the  present  defendant  the  plaintiff  in  the  interpleader  issue.]  That 
would  not  have  been  fair,  because  his  wrongful  act  has  made  the  pro- 
ceeding necessary ;  the  present  plaintiff  had  no  means  of  getting  what 
she  is  in  fact  entitled  to,  except  by  making  the  claim :  and,  when  she 
has  made  the  claim,  she  is  obliged  to  attend  the  summons  and  become 
a  party,  unless  she  abandons  her  right.  The  execution-creditor  has 
*^Q4.1  ^^^  suffered  by  the  overclaim :  he  does  not  *give  up  a  part  and 

-^  claim  to  retain  the  rest ;  had  he  done  so,  the  case  might  hare 
resembled  that  of  a  divisible  issue  in  an  ordinary  action,  such  as  that 
in  Routledge  v.  Abbott,  8  A.  &  E.  592  (E.  C.  L.  R.  vol.  35) ;  (a)  but  he 
resists  as  to  all.  The  whole  of  the  general  costs  must  have  been  incurred 
by  the  plaintiff,  even  if  she  had  confined  her  claims  to  the  portion  as  to 
which  she  has  succeeded.  The  Master  finds  nothing  due  exclusively  for 
that  portion  as  to  which  the  defendant  has  succeeded.  [Lord  Camp- 
bell, C.  J. — That  is  on  the  assumption  that  you  are  to  have  the  general 
costs.]  What  other  principle  could  be  suggested  ?  [Lord  Campbeu^ 
C.  J. — That  each  is  in  the  character  of  an  actor,  and  therefore  costt 
should  be  given  without  any  reference  to  the  feet  of  whicn  is  plaintiff 
and  which  defendant.  Crompton,  J. — Often  the  circumstances  of  the 
ease  throw  the  issue  on  the  other  side.     What  unfairness  would  result 

.  («)  8e«  LewiB  v.  Holding,  2  M.  A  G.  SU  (E.  C.  L.  B.  toL  40) ;  MaeCtfthy  «.  NeptM,  6  Q.  B; 
»2  (B.  C.  L.  B.  ToL  51). 
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from  your  principle?  Suppose  you  recovered  only  five  shillings.]  The 
Judge  hfts  thought  this  a  case  in  which  the  claimant  was  the  proper 
party  to  be  the  plaintiff.  [Lord  Campbell,  C.  J. — But  not  with  a  view 
to  the  costs.]     They  follow  as  a  legal  consequence. 

MelloTy  contri,  was  not  called  upon. 

Lord  Campbell,  G.  J. — The  costs  should  be  taxed  without  reference 
to  the  fact  which  was  plaintiff  and  which  defendant.  Each  has  been 
partially  successful.  The  Master  will  ascertain  which,  and  how  far, 
las  Bucceded  substantially. 

WiGHTMAN,  J.,  concurred. 

'^Eble,  J. — The  plaintiff  is  entitled  to  all  her  costs  in  respect  r^oq^ 
of  the  matter  a£  to  which  she  succeeded ;  the  defendant  to  the  *- 
eoBts  of  all  necessary  for  setting  up  his  case. 

CaOMPTON,  J. — The  general  principle  of  ordinary  actions  is  not 
applicable.  There  are  no  general  costs  :  neither  party  is  to  be  consi- 
dered victorious :  or  rather,  as  it  would  perhaps  be  better  expressed, 
tach  party  is  victorious  pro  tanto.  Rule  absolute. 


The  QUEEN  v.  WARNER  and  Others.    Mai/  7. 

Tbe  Loetl  Authority  under  The  Noimieei  Remora)  Act  tar  EnglMd,  1855  (18  A  lOVrat.  e.  121), 
for  (he  purpose  of  rendoriDg  iDnocooue  a  ditohi  by  which  the  filth  waa  conveyed  from  certeiit 
bouety  and  which  conttitnted  a  nnisaneei  constmctod  a  sewer,  and,  for  the  purpose  of  defray- 
ing the  expense,  under  sect.  22,  assessed  the  hoosee  then  nsing  the  ditch  or  the  sewer  st  an 
■raoal  snm,  amonating  to  M.  in  the  pound  on  the  assessment  to  the  highway  rate.  By  a. 
Hperate  resolution,  passed  afterwards  on  the  same  day,  it  was  rosolved  that  the  annual  pny-. 
Mnt  might  b«  compounded  for,  within  two  months  after  service  of  notice  of  assessment,  by  pny- 
Mtat  of  the  amount  of  four  years'  annual  payments ;  after  one  year  firom  the  date  of  the  assess* 
■ent,  by  payment  of  the  amount  of  three  and  a  half  years'  annual  payments :  after  two  years^ 
hj payment  of  the  amount  of  three  years'  annual  payments;  after  three  or  more  years,  by 
pajment  of  the  amount  of  two  yean'  annual  payments ;  all  arrears  in  every  case  having  been 
fint  paid  up :  in  default  of  sueh  composition,  the  payment  to  be  perpetual. 

Betiee  of  the  assessment,  containing  also,  on  the  same  paper,  a  notice  of  the  subsequent  resolu- 
tion, was  served  upon  the  owners  and  oeoupiers.  Payment  being  refused  by  an  occupier, 
jsttiees  were  applied  to  for  a  warrant  of  distress,  which  they  refused  to  grant  On  motion  to. 
this  Court  for  an  order  upon  them  to  do  so,  Held : 

thai,  Mippofing  the  resoludon  respecting  the  composition  to  be  illegal  (and  temble  that  it  waa 
not),  it  was  a  matter  distinet  from  the  rale,  which  therefore  was  not  invalidated  by  it 

Ahat  the  rate  was  not  bad  for  being  oonflned  to  houses  then  using  the  ditch  or  sewer. 

Aad  although  it  waa  not  published  or  allowed  as  required  in  the  ease  of  a  highway  rate  by  itaL 
»  4  6  W.  4»  eu  50,  s.  27. 

Order  made. 

AfiPLAND,  in  this  Term,  obtained  a  rule  calling  on  Henry  Warner, 
Edward  Huggins,  and  William  Peter  Bodkin,  Esquires,  three  justices 
ia  and  for  ♦Middlesex,  and  Horatio  Peacock,  to  show  cause  why  r#QQ/» 
the  said  justices,  or  some  two  of  them,  should  not  issue  their  '- 
mrrant  for  levying,  by  distress  and  sale  of  the  goods  and  chattels  of 
the  said  H.  Peacock,  the  sum  of  SU.,  being  the  amount  of  an  assessment 
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made  by  The  Local  Authority  for  the  execution  of  The  Nuisances  Re- 
moval Act  for  England,  1855,  in  the  parish  of  Hornsey,  in  the  said 
county,  upon  premises  in  the  occupation  of  the  said  H.  Peacock.    From 
the  affidavits,  in  support  of  and  opposition  to  the  rule,  it  appeared  that 
the  Board  for  the  repair  of  the  highways  of  the  parish  of  Hornsey  in 
Middlesex  was,  and  had  been  since  the  coming  into  effect  of  The  Nui- 
sances Removal  Act  for  England,  1855  (18  &  19  Vict.  c.  121),  The 
Local  Authority  to  execute  the  Act  in  that  parish.     That  complaints 
had  been  made  to  the  Board,  before  and  after  the  passing  of  the  Act, 
of  the  foul  condition  of  certain  ditches  and  watercourses  near  a  highway 
called  Maynard  Street,  the  ditches,  watercourses,  and  highway  being 
in  the  parish  and  within  the  jurisdiction  of  the  Board.     The  ditches 
and  watercourses  were  used  for  conveying  water,  filth,  sewage,  and 
Other  matters  from  houses  and  premises  adjoining,  and,  among  these, 
from  a  house  and  premises  occupied  by  Horatio  Peacock,  in  Maynard 
Street.     They  were  in  fact  so  foul  as  to  be  injurious  to  health,  and 
constituted  a  nuisance  within  the  meaning  of  the  Act.     The  Board  found 
that  the  nuisance  could  not,  in  their  opinion,  «  be  rendered  innocuous 
without  the  laying  down  of  sewers  and  of  other  structures  along  the 
same,  or  part  thereof,  or  instead  thereof."     And,  on  20th  September, 
1855,  the  Board  caused  a  notice  to  be  served  at  each  of  the  houses  and 
premises  using  the  drains  and  watercourses,  that  The  Local  Authority 
^oQ7T  ^^^  ^*^  *^  *estimate  prepared  of  the  costs  of  doing  the  work 
^  necessary  to  remedy  the  nuisance,  and  that  it  was  intended  to 
Assess  the  premises  towards  the  work  in  a  specified  sum  in  the  pound, 
payable  annually,  and  naming  1st  October,  1855,  for  receiving  a  depu- 
tation of  not  more  than  three  persons  from  the  district  if  it  were  wished 
to  make  any  communication  upon  the  subject.     No  deputation  attended. 
The  Board  proceeded  to  lay  down  sewers  and  other  structures,  partly 
along  the  course  of  the  ditches  and  watercourses,  and  partly  instead 
thereof ;  ajid,  after  the  works  were  for  the  most  part  completed,  did, 
on  17th  December,  1855,  assess  the  houses,  buildings,  and  premises 
which  had  used  or  partly  used,  for  the  purposes  in  the  said  Act  men- 
tioned, the  ditches  and  watercourses  which  caused  the  nuisance  com- 
plained of,  and  the  existence  of  which  nuisance  made  the  said  works 
for  the  removal  of  such  nuisance  necessary,  to  certain  annual  pavroents, 
which  the  said  Board,  as  such  Local  Authorities  as  aforesaid,  thought 
just  and  reasonable.     The  affidavit  set  out  the  entry  in  the  Special 
Assessment  Book  of  the  Board,  which  stated  that  they  did,  in  pursuance 
of  the  power  rested  in  them  by  the  Act,  &c.,  "  assess  the  house?,  build- 
ings, and  premises  hereafter  named,  and  which  now  use,  for  the  pur-^ 
poses  of  (a)  the  said  Act  named,  the  ditch,  gutter,  drain,  watercourse, 
sewer,  and  other  structures  lately  made  by  us  under  the  powers  and 
obligations  imposed  on  us  by  the  said  Act,  to  the  annual  payment  of  tht 

(o)  Sie. 
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Bereral  sams  set  opposite  to  the  description  of  each  of  such  houses, 
buildings,  and  premises  respectively,  which  sums,  so  assessed,  are  esti- 
mated at  and  after  the  rate  of  6d.  in  the  pound  upon  the  several  sums 
set  opposite  to  the  said  *description  of  each  of  such  houses,  build-  r^oQo 
ing3,  and  premises  respectively,  as  the  rateable  value  thereof."  ^ 
Id  this  assessment  Peacock's  house  was  assessed  to  the  annual  sum  of 
9j|.,  which  was  only  sixpence  in  the  pound  on  the  assessment  then  in 
force  to  the  highway  rate.  Notices  of  the  assessment  were  served  at 
tbc  premises  upon  the  owners  and  occupiers,  including  the  premises  of 
Peacock.    The  following  was  the  form  of  notice. 

(( Kotice  of  assessment. 


"Parish  of  Homsey. 


'<  Assessment  under  the  Nuisances'  Removal  Act,  1855. 

« (Maynard  Street  Drainage.) 
«  Mr. 

Take  notice,  that  the  and  premises  by  you,  and 

sitaated  in  in  this  parish,  and  which  use  a  certain  ditch,  gutter, 

drain,  watercourse,  sewer,  and  other  structures  lately  constructed  by 
tke  local  authority,  have  been,  on  the  17th  day  of  this  present  Decem- 
ber, assessed  by  the  said  local  authority  to  the  annual  payment  of 
J  being  at  and  after  the  rate  of  sixpence  in  the  pound  upon 
ike  rateable  value  of  the  said  and  premises.    And  take  notice, 

tbat  payment  of  the  sum  so  assessed  is  due  at  the  expiration  of  fourteen 
days  from  the  day  when  this  notice  is  left  on  the  premises ;   and  the 
9ame  will  be  applied  for  on  Wednesday,  the  9th  day  of  January  next. 
"  By  order  of  the  local  authority, 

"  William  Potter,  Collector, 
(residing  at  High  Street,  Highgate,  in  the  said  parish). 

<(  Dated  this  22d  day  of  December,  1855. 

*"N.  B.  Your  attention  is  called  to  the  following  resolution,  r^oqq 
which  was  passed  by  the  local  authority,  in  reference  to  the  above  ^ 
assessment,  on  the  17th  day  of  December. 

<<  ^  Resolved  :  that  the  annual  payment  of  the  sums  mentioned  in  the 
assessment  of  houses,  buildings,  and  premises  this  day  made,  and  con- 
tained in  the  special  assessment  book,  under  the  name  of  Maynard 
Street  Drainage  Assessment,  shall  be  allowed  to  be  redeemed,  con>- 
ponnded  for,  and  acquitted,  by  the  payment,  at  any  time  within  two 
months  after  service  of  notice  of  such  assessment,  of  the  amount  of  four 
years  of  such  annual  payments ;  after  the  expiration  of  one  year  from 
the  date  of  the  order  of  assessment  (the  first  year's  payment  having 
ken  made),  by  payment  of  the  amount  of  three  and  a  half  years'  annual 
payments ;  after  the  expiration  of  two  years  from  the  same  time,  by 
payment  of  the  amount  of  three  years'  annual  payments ;  after  the  expi- 
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ration  of  three  or  any  future  number  of  years  from  the  same  time,  by 
payment  of  the  amount  of  two  years'  annual  payments ;  on  condition/in 
tevery  case,  that  all  arrears  of  annual  payments  then  already  due  be 
first  paid  up  ;  and  that  such  assessment  be  and  remain,  in  eyery  case, 
unless  and  until  thus  redeemed  and  acquitted,  a  perpetual  annual  pay- 
ment.'  " 

It  was  deposed,  in  support  of  the  rule,  « that  the  resolution,  a  copy 
of  which  is  printed  on  the  lower  part  of  the  paper  containing  the  8ud 
notice,  and  which  is  distinct  from  the  said  notice  itself,  as  appears  by 
the  copy"  annexed,  <<  was  a  resolution  altogether  distinct  and  apart 
from  the  order  of  assessment  itself,  and  was  determined   upon  and 
passed  for  the  ease  and  copvenience  of  those  whose  premises  were 
*4001  ^''^^^^^^  ^  aforesaid,  *and  in  order  that  any  person  who  chose 
^  to  pay  any  of  the  amounts  therein  named  might,  by  possession 
and  production  of  the  receipt,''  a  form  of  which  was  annexed,  <«haTe  an 
answer  to  any  summons  for  payment  of  the  annual  sum  assessed  upon 
the  premises  named  in  such  receipt,  or  to  any  application  to  the  Conrt 
of  Queen's  Bench  to  compel  any  justices  to  issue  process  for  the  recoTery 
of  such  annual  sum."     The  time  for  appeal,  under  sect.  22  of  The 
Nuisances  Removal  Act  for  England,  1855,  had  expired ;  and  no  party 
had  appealed  against  the  assessment  or  objected  to  it ;  and  the  worki 
had  been  completed.    Payment  of  the  first  annual  sum,  under  the  assess- 
ment, was  demanded  of  Peacock,  after  fourteen  days  had  elapsed  from 
the  service  of  the  notice  upon  him  :  but  he  had  refused  to  pay.     It  wu 
deposed  that  his  premises  were  greatly  benefited  by  the  works.    Oi 
23d  January,  1856,  a  notice  was  served  upon  him,  to  the  efiect  that, 
uploss  he  made  payment  before  8  o'clock,  p.  M.,  on  26th  January,  a 
summons  would  be  taken  out  to  enforce  payment.    And,  the  money  still 
remaining  unpaid,  a  summons  was  taken  out,  calling  upon  him  to  appear 
before  two  or  more  justices  to  show  cause  why  he  had  not  paid  :  otber- 
¥rise  he  should  be  proceeded  against.  The  summons  came  on  for  hearing 
(together  with  summonses  against  other  parties  similarly  situated)  be* 
fore  Messrs.  Warner,  Huggins  and  Bodkin,  on  11th  February,  Peacock 
appearing  by  his  attorney.     The  existence  of  the  nuisance  and  the 
jurisdiction  of  the  Board  were  admitted :  and  the  making  of  the  assess- 
ment, the  service  of  the  notices,  and  the  incurring  of  the  expense  by 
the  removal  of  the  nuisance,  were  proved :   and  the  justices  were 
requested  to  issue  a  warrant  of  distress :  but  some  legal  objections  were 
*4011  ^^^^  *^^  behalf  of  Peacock :  and  finally,  the  justices  refused  tt 
grant  the  warrant,  which  refusal  was  given  by  them  in  writio^ 
in  the  terms  following. 

<<  We  have  had  so  much  difficulty  in  coming  to  a  decision  on  the  cob> 
struction  of  the  22d  section  of  The  Nuisances  Removal  Act,  that  wi 
have  determined  upon  refusing  to  grant  distress  warrants.  We  havt 
not  overlooked  the  provisions  of  the  5th  section  of  Jervis's  Act,  11  | 
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12  Vict.  c.  44,  which  will  afford  the  parties  an  opportunity  for  obtain- 
mg  the  decision  of  a  superior  Court  on  the  law." 

The  assessment  had  not  been  allowed  or  published,  as  required  in  the 
case  of  a  highway  rate  by  sect.  27  of  The  General  Highway  Act,  6  &  6 
W.  4,  c.  50. 

Honyman  now  showed  cause. — The  Board  for  the  Repair  of  the 
Highways,  under  the  General  Highway  Act,  6  &  6  W.  4,  c.  60,  s.  18,  has* 
become,  by  The  Nuisances  Removal  Act  for  England,  1865  (18  &  19 
Vict.  c.  121,  s.  8),  The  Local  Authority  for  the  execution  of  the  last- 
mentioned  Act.  Under  sect.  22  they  had  power  to  execute  the  works 
in  question,  and  <<to  keep  the  same  in  good  and  serviceable  repair,'' 
and  « to  assess  every  house,  building,  or  premises  then  or  at  any  time 
thereafter  using,  for  the  purposes"  of  conveying  the  water,  filth,  and 
sewage,  the  ditches  and  watercourses,  or  the  sewer  and  other  structures, 
«to  such  payment,  either  immediate  or  annual,  or  distributed  over  a  term 
of  years,  as  they  shall  think  just  and  reasonable :"  and,  after  fourteen 
days'  notice,  they  had  the  same  remedies  for  levying  and  collecting  the 
sums  assessed,  as  in  the  case  of  highway  rates,  subject  to  the  same 
power  of  appeal.  It  is  also  added  that  <<  the  provisions  contained  in 
this  *8ection  shall  be  deemed  to  be  part  of  the  law  relating  to  r^j^nn 
highways  in  England,"  meaning,  perhaps,  that  the  General  High-  ^ 
way  Act  shall  be  incorporated  in  this  Act.  Peacock  has  been  assessed 
at  the  annual  sum  of  9«.,  by  an  assessment  professedly  applicable  only 
to  houses  «  now"  using  the  old  ditches  and  watercourses  or  the  new 
sewers  and  structures.  On  the  same  day  a  resolution  is  passed,  of. 
which  notice  is  given  in  the  notice  of  the  assessment,  the  effect  of  which 
is  to  exonerate,  upon  payment  of  a  sum  amounting  to  the  payments  due 
in  a  certain  number  of  years,  the  premises  from  all  subsequent  pay- 
ments. That  is  not  authorised  by  sect.  22.  [Wightman,  J. — Suppose 
no  one  took  any  notice  of  that.  Lord  Campbell,  C.  J. — Suppose  the 
resolution  illegal,  how  can  that  affect  the  liability  to  pay  the  annual 
assessment  ?]  It  makes  a  part  of  the  assessment.  [Lord  Campbell, 
C  J. — Suppose  the  resolution  were  made  on  a  different  day.]  It  might 
then  be  separated  from  the  assessment.  Even  if  this  part  of  the  assess- 
ment be  omitted,  the  assessment  is  bad ;  it  is  a  perpetual  assessment 
tipon  only  the  houses  using  the  drains,  &c.,  at  the  time  of  the  assesso- 
inent  made,  without  any  provision  for  future  houses.  That  some  such 
provision  was  intended  in  such  case  to  be  made,  seems  to  follow  from 
the  words  of  sect.  22,  «then  or  at  any  time  thereafter  using."  It  is 
not,  indeed,  easy  to  see  how  this  part  of  the  enactment  can  be  carried 
out  at  all.  [Erle,  J. — Have  they  power  to  assess  from  time  to  time  ?] 
Jhey  have :  but  this  assessment  is  for  the  expense  of  making  the  drain. 
|]WioHTMAN,  J. — ^That  must  be  defrayed  at  once,  by  the  assessment  of 
Ae  parties  now  benefited :  the  assessment  in  respect  of  keeping  in  repair 
might  be  made  so  as  to  include  future  house^.]    Treating  this  as  an 
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^40^1  s^sessment  *under  the  General  Highway  Act,  it  is  bad  for  not 
-*  having  been  published  and  allowed  as  required  by  stat.  5  &  6  W. 
4,  c.  50,  8.  27;  Sibbald  v.  Roderick,  11  A.  &  E.  38  (E.  C.  L.  R.  toI. 
39).  The  time  for  appeal,  by  sect.  105  of  the  statute  last  mentioned, 
incorporated  for  that  purpose  in  The  Nuisances  Removal  Act  for  Eng- 
land, 1855  (by  sect.  22),  was  the  next  practicable  sessions,  which  had 
expired  before  the  hearing. 

Asplandy  contri,  was  not  called  upon. 

Lord  Campbell,  C.  J. — This  rule  should  be  made  absolute.  The 
^  resoliition  as  to  the  mode  of  compounding  is  not  part  of  the  rate.  Mr. 
Bonyman  allows  that,  if  it  were  passed  on  a  day  subsequent  to  that  on 
which  the  rate  was  made,  it  would  not  be  so  :  and  I  think  the  fact  thit 
it  was  passed  on  the  same  day  makes  no  difference.  Even  if  it  were 
part  of  the  rate,  I  do  not  know  that  any  objection  could  be  made  appli- 
cable to  the  case  of  those  who  pay  immediately,  or  who  pay  at  a  dis- 
tant time.  AlS  to  the  rate  not  including  houses  not  yet  in  existence,  I 
cannot  say  that  it  is  bad  for  not  doing  what  it  was  not  possible  to  do. 
Should  houses  hereafter  be  built,  which  shall  use  the  sewer,  they  may 
be  brought  into  charge. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  arrangement  for 
compounding  is  a  matter  separate  from  the  rating.  Mr.  Honywrn 
admits  that  it  would  be  separate  if  made  on  a  subsequent  day ;  and  I 
think  that  no  difference  is  produced  by  its  being  made  on  the  same 
day.  Nor  do  I  see  anything  inconsistent  with  the  Act  in  allowing  an 
immediate  payment. 

*4.oai  *Erle,  J. — I  can  find  no  objection  to  the  validity  of  this  rate. 
-*  A  duty  is  cast  on  the  Local  Authority  to  remedy  a  nuisance 
injurious  to  health ;  and  they  do  this  by  constructing  a  sewer.  Thej 
are  empowered  to  lay  on  a  rate  to  cover  this  expense ;  and  this,  by  sect 
22,  may  be  done,  either  by  requiring  an  immediate  payment,  or  by  di^ 
tributing  the  expense  over  a  term  of  years.  The  expense  incurred  in 
this  year  may  be  laid  on  the  houses  which  now  derive  benefit  from  the 
work.  The  Board  want,  in  all,  2«.  in  the  pound :  and  they  go  as  near 
to  the  statute,  and  to  the  conycnience  of  the  case,  as  they  can.  Thej 
lay  an  annual  rate  of  6(2.  in  the  pound ;  and  they  say,  if  you  now  paj 
for  four  years,  that  shall  discharge  you:  and  they  do  not  stop  there; 
they  say,  after  one  year's  payment,  you  shall  be  discharged  by  paying 
the  amount  of  three  and  a  half  years'  payments  ;  after  two  years,  by 
the  payment  of  three  years'  annual  payment ;  after  three  or  more  years, 
by  the  payment  of  two  years'  annual  payment.  That  does  not  seem  as 
unfair  equivalent  for  the  annual  payment  of  the  6(i.  in  the  pound,  upoa 
which  the  annual  9«.  was  calculated. 

Grompton,  J. — ^I  think  we  should  make  this  rule  absolute,  and  so- 
protect  the  justices  in  issuing  their  warrants.  At  the  same  time,  I  con- 
fess that  I  do  not  quite  perceive  the  meaning  of  the  Act. 

Rule  absolute. 
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♦HENRY  SMITH  v.  The  GREAT  WESTERN  RAILWAY  j.    .. 

COMPANY.  •- 

The  eosts  of  orders  for  interrogating  the  opposite  party,  nnd  for  the  inspection  of  docuinenta 
oadtfr  The  Common  Law  Proeedare  Act,  1854  (17  A  18  Vict.  c.  125),  are,  by  sect,  57,  in  the 
difcretion  of  the  Judge  making  the  order.  If  the  order  is  silent,  they  will  not  be  allowed  as 
costs  in  the  cause  for  the  interrogating  party,  though  ho  is  successful. 

< 

This  was  an  action  for  the  infringement  of  the  plain tifiF's  patent  for 
the  manufacture  of  a  particular  species  of  wheel  for  railway  carriages. 
The  substantial  controversy  was  whether  the  wheels  used  by  the  de- 
fendants were  infringements  of  the  patent.  Erie,  J.,Thade  an  order, 
at  the  instance  of  the  plaintiff,  that  Daniel  Gooch,  an  ofiScer  of  the 
defendants,  should  answer  certain  interrogatories,  and  also  should 
answer  an  aflBdavit  stating  what  documents  they  had  in  their  powder,  &c. 

The  interrogatories  pointed  principally  to  the  construction  of  the 
wheels  used  by  the  defendants.  Gooch  in  his  answer  said,  in  effect, 
that  he  could  not  explain  the  construction  of  the  wheel,  except  to  a 
person  who  had  the  wheel  before  him.  On  the  plaintiff's  application, 
Crompton,  J.,  made  an  order  that  the  plaintiff,  with  two  engineers, 
might  inspect  one  of  the  wheels,  and  that,  unless  Gooch  attended  and 
gare  information  on  such  inspection,  he  should  be  examined  orally  ba- 
fore  the  master.  The  inspection  took  place ;  Gooch  attended,  and 
explained  the  wheel.  The  result  was  that  there  appeared  to  be  an 
infringement :  and  the  defendants  consented  to  judgment  being  signtid 
against  them  for  200/.  and  costs.  Neither  the  order  of  Erie,  J.,  nop 
the  order  of  Crompton,  J.,  contained  any  provision  as  to  the  costs  of 
these  orders. 

*The  master,  on  taxation,  allowed  the  plaintiff,  1st,  the  costs  t^^a/. 
of  the  summons  ending  in  the  order  of  Erie,  J. ;  2d,  the  costs  of  ^ 
the  summons  ending  in  the  order  of  Crompton,  J. ;  and,  3d,  the  costs 
of  the  inspection  of  the  wheel. 

Hugh  Hilly  for  the  defendants,  in  last  Michaelmas  Term,  obtained  a 
nile  to  review  the  taxation. 

Mellighy  in  the  same  term  (November  26th),  showed  cause.(a) — The 
order  of  Erie,  J.,  was  made  under  The  Common  Law  Procedure  Act, 
1854  (17  k  18  Vict.  c.  126),  sects.  50  and  61.  Neither  of  these  sections 
gives  any  directions  as  to  the  costs.  The  order  of  Crompton,  J.,  was 
made  on  an  application  under  sect.  63,  which  enacts  that  the  Court  or 
the  Judge  may,  in  the  order,  impose  such  terms  as  to  "  the  costs  of  the 
^plication,  and  of  the  proceedings  thereon,  and  otherwise,  as  to  such 
Court  or  Judge  should  seem  just."  The  costs  of  any  proper  step  in  the 
cause  are  the  successful  party's  costs  in  the  cause,  unless  there  bo 
aomething  to  deprive  him  of  them  :  here  there  is  nothing  to  do  so ;  for, 
Ihongh  Crompton,  J.,  had  power  in  his  order  to  impose  any  terms  as  to 

(a)  Before  Lord  Campbell,  0.  J.,  Coleridge,  Wigbtman  and  Brie,  Js. 
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costs,  he  imposed  none.  In  Hill  v.  Philp,  7  Exch.  232,t  the  Court  of 
Exchequer  seem  to  have  laid  down  a  general  rule  that  the  costs  of 
inspection  should  be  paid  by  the  party  seeking  it.  That  was  imd^ 
Stat.  14  k  15  Vict.  c.  99,  s.  6.  The  Court  seem  there  to  have  gone  on 
a  false  analogy  to  the  proceedings  in  equity.  It  is  true  that  on  a  VSi 
for  discovery  merely  the  plaintiff  does  not  get  costs ;  but  in  a  bill  for 
discovery  and  relief  the  plaintiff,  if  he  obtains  relief,  gets  his  costs;  and, 
^ .  ^-,  if  *the  party  obtaining  discovery  under  stat.  14  &  15  Vict.  c.  99, 
-■  and  Stat.  17  k  18  Vict.  c.  125,  is  ultimately  successful,  the  ana- 
logy is  to  discovery  and  relief,  not  to  discovery  merely.  If  the  matter 
were  still  in  the  discretion  of  the  Court,  the  costs  should,  in  this  case, 
be  allowed ;  for  the  discovery  terminated  the  cause. 

Hugh  Silly  contrd. — The  only  decision  as  to  costs  is  Hill  v.  Philp. 
There  the  decision  was  that  the  interrogating  party  was  to  pay  the  costs 
of  the  inspection  under  the  Evidence  Act  (14  &  15  Vict.  c.  99).  The 
Court  made  the  costs  of  the  defendants'  unsuccessful  attempt  to  set 
aside  the  Judge's  order  costs  in  the  cause  for  the  plaintiff;  but  that 
does  not  justify  the  proposition  in  the  marginal  note  that  the  costs  of 
the  application  were  to  be  costs  in  the  cause.  The  Common  Law  Pro- 
cedure Act,  1854  (17  4;  18  Vict.  c.  125),  by  sect.  67  puts  all  costs  in 
the  discretion  of  the  Judges.  The  principle  on  which  the  Common 
Pleas  acted  in  Bridges  v.  Fisher,  1  New  Ca.  510  (E.  C.  L.  R.  vol.  27), 
was  analogous  to  that  which  it  is  now  contended  by  the  defenduts 
ought  to  guide  that  discretion.  Cur.  adv.  raft. 

Lord  Campbell,  C.  J.,  in  this  term  (May  8th),  delivered  judgment 

In  this  case  the  plaintiff  applied  for  and  obtained  an  order  to  inter- 
rogate an  officer  of  the  defendants,  the  railway  Company,  upon  the 
point  whether  they  infringed  his  patent  by  the  use  of  the  patent  wheel, 
and  interrogated  him  accordingly.  The  plaintiff  obtained  a  second 
order  for  the  production  of  a  wheel,  referred  to  by  the  officer  in  ha 
^AQQ-i  aMwers  to  the  first  interrogatories,  in  the  *presence  of  two  sci- 
-*  entific  witnesses,  with  the  attorney  of  the  plaintiff;  and  undcf 
this  order  there  were  two  attendances.  These  orders  gave  no  directions 
as  to  costs.  The  plaintiff  afterwards  became  entitled  to  the  costs  in  the 
cause ;  and  the  Master  has  allowed  all  the  costs  of  these  proceedings  tf 
costs  in  the  cause  for  the  plaintiff.  On  a  rule  to  review,  the  question 
is,  whether  all  or  any  of  these  costs  ought  to  be  allowed.  And  we  con- 
sider that  by  The  Common  Law  Procedure  Act,  1854  (17  &  18  Tict 
c.  125),  sect.  57,  they  were  in  the  discretion  of  the  Judges  who  nwde 
these  orders ;  and,  as  they  gave  no  directions,  the  party  making  the 
application  has  no  right  to  claim  the  costs  of  such  applications  as  costs 
in  the  cause  for  him. 

We  may  add  that  we  see  no  circumstances  in  this  case  entitling  die 
plaintiff  to  the  costs  of  these  proceedings,  if  we  had  now  to  decide  tif 
question  according  to  our  discretion.  Rule  absolute. 
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8UL  7  ft  8  Viet  c.  101,  b,  39,  makes  the  decision  of  the  auditor  of  the  poor  law  on  any  questioa 
u  to  an  attoraejr's  bUl  final,  at  all  events  as  against  the  OTerseers,  unless  the  bill  has  been 
taxed  before  it  is  presented  to  the  auditor;  and  therefore  the  Court  cannot  grant,  at  th« 
inatance  of  the  orerseerSi  a  certiorari  to  bring  up  such  a  disallowance  of  such  a  bill  of  costs. 

Whether,  if  the  complaint  were  by  a  rate-payer  that  the  bill  was  improperly  allowed,  the  decision 
of  Che  auditor  would  be  final  as  against  the  rate-payer,  because  the  bill  was  not  taxed,  Qucgf, 

BiTTLBSTON,  in  this  term,  on  behalf  of  the  overseers  of  the  poor  of 
the  parish  of  Napton,  in  the  county  of  Warwick,  obtained  a  nile  Nisi 
for  a  certiorari  to  remove  into  this  Court  the  disallowance  by  James 
Hunt,  the  auditor  of  the  Oxfordshire  and  Warwickshire  *audit  r^j^ng 
district,  of  26L  18«.  9d.,  the  amount  of  an  attorney's  bill  of  costs  *■ 
paid  by  the  overseers,  and  his  reasons.  From  the  affidavits  it  appeared 
that  the  bill  of  costs  was  incurred  for  parish  business,  and  that  it  had 
not  been  taxed  before  it  was  presented  to  the  auditor.  The  auditor 
gave  various  reasons  for  the  disallowance,  of  which  it  is  only  necessary 
to  notice  the  last.  <<  Lastly,  although  I  have  assigned  the  foregoing 
reasons  in  compliance  with  the  request  of  the  overseers  of  the  said 
parish  of  Napton,  inasmuch  as  such  bill  of  costs  was  not  taxed  before  it 
was  presented  to  me,  my  decision  as  auditor  on  the  reasonableness  as 
well  as  the  legality  of  the  charges  therein  contained  is,  nevertheless, 
pnrauant  to  the  statute  in  that  case  made  and  provided,  final  and  con« 
clasiye." 

SageSj  Serjt.,  and  Robert  Hallj  now  showed  cause. — The  disallow- 
ance by  the  auditor  of  an  item  is  not  of  such  a  judicial  nature  as  to  be 
removable  by  certiorari  at  common  law ;  but  stat.  7  &  8  Vict.  c.  101, 
I.  35,  gives  the  oertiorari.  But  sect.  39,  of  the  same  Act,  enacts  that, 
on  the  application  of  the  parish  officers  or  attorney,  the  clerk  of  the 
peace  shall,  if  required,  tax  any  bill  of  costs  in  respect  of  parish  busi- 
ness, « and  the  allowance  of  any  sum  on  such  taxation  shall  be  primft 
facie  evidence  of  the  reasonableness  of  the  amount,  but  not  of  the  le- 
gality of  the  charge ;  and  the  clerk  of  the  peace  shall  be  allowed  for 
inch  taxation  after  the  rate  to  be  fixed  from  time  to  time  by  the  master 
of  the  Crown  office,  and  declared  by  an  order  of  the  said  Commission- 
ers; and  if  any  such  bill  be  not  taxed  before  it  is  presented  to  the 
auditor,  the  auditor's  decision  on  the  reasonableness  as  well  as  the  le- 
gality of  the  charges  shall  be  final."  This  *is  a  bill  of  costs ;  it  r^^-i  a 
waa  not  taxed  before  it  was  presented  to  the  auditor ;  he  has  de- 
cided that  the  charges  ought  not  to  be  allowed ;  and  therefore  his  de- 
eision  is  final.  [Lord  Campbell,  C.  J. — It  is  final  as  to  the  legality  of 
the  charges.  What  is  meant  by  the  word  legality  here  ?]  It  must 
mean  the  legal  liability  of  the  parish  to  pay  them ;  it  would  otherwise 
mean  no  more  than  reasonableness.  [Erle,  J. — Is  there  any  reason 
irhy  the  Legislature  should  give  an  appeal  to  every  one  else,  and  takrf 
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it  away  from  an  attorney  unless  the  bill  has  been  taxed  ?]    It  may  be 
for  the  purpose  of  enforcing  the  taxation  of  the  bills. 

PaBhley  and  Bittleston,  in  support  of  the  rule. — The  right  to  certio- 
rari cannot  be  taken  away  by  general  words ;  Rex  v.  Jukee,  8  T.  & 
'542.  [Lord  Campbell,  C.  J. — That  is  true  where  the  certiorari  is  by 
common  law.  Here  it  is  the  creature  of  an  enactment ;  and  we  are  \» 
construe  a  proviso  on  that  enactment,  by  which,  in  a  particular  case, 
the  decision  is  to  be  "  final."  What  effect  is  given  to  that  word,  if  the 
decision  is  subject  to  appeal  ?]  It  may  be  rejected  altogether.  If  a 
jate-payer  applied  for  a  certiorari  to  bring  up  the  allowance  of  a  bill  of 
costs,  which  as  he  said  had  been  improperly  paid  by  the  overseers  and 
improperly  allowed,  he  would,  according  to  the  argument  be  deprired 
of  his  remedy  unless  the  bill  were  taxed,  and  that  though  the  bill  can 
De  taxed  only  at  the  instance  of  the  overseers  or  the  attorney.  It  could 
never  be  intended  that  the  rate-payer  should  have  a  power  of  appeal  if 
the  bill  was  taxed,  and  should  lose  it  if,  by  the  default  of  those  whose 
act  he  questioned,  it  had  not  been  taxed.  That  shows  that  some  limit 
^  .--^  *must  be  put  upon  the  word  "final,"  or  the  use  of  it  will  lead  to 
•^  absurd  results. 

Lord  Campbell,  G.  J. — I  am  of  opinion  that  the  certiorari  docs  not 
lie  in  this  case.  I  expected  that  the  argument  probably  would  be  tbit 
legality  meant  something  different  from  liability,  though  I  did  not  see 
what  meaning  could  be  put  on  the  word ;  but  it  is  not  disputed  that 
legality  here  includes  liability,  and  that,  as  far  as  the  certiorari  is  con- 
cerned, it  is  all  one  whether  the  decision  of  the  auditor  has  been  on  the 
reasonableness  of  the  charges  or  the  liability  of  the  parish  to  theiB. 
Then,  that  being  admitted,  the  case  seems  to  me  clear.  Sect.  35  gives 
the  certiorari  in  terms  quite  wide  enough  to  include  the  case  at  bar; 
but  on  it  comes,  as  a  proviso,  sect.  39,  which  seems  to  me  to  indicate, 
in  terms  as  clear  as  language  can  furnish,  that  if  the  bill  be  not  taxed 
before  it  is  presented  to  the  auditor  there  shall  be  no  certiorari.  "  The 
auditor's  decision  on  the  reasonableness  as  well  as  the  legality  of  the 
charges  shall  be  final."  Why  is  the  decision  of  this  auditor  not  to  be 
final  ?  Mr.  Pashley  boldly  says  that  the  words  are  to  be  of  no  effect. 
But  we  are  bound  to  give  effect  to  what  appears  to  be  the  intention 
of  the  Legislature.  It  is  true  that,  where  a  certiorari  would  lie  by 
common  law  nothing  but  express  words  will  take  it  away ;  but  this  is  a 
very  different  case.  The  certiorari  here  is  given  by  way  of  appeal 
against  decisions  of  the  auditor.  It  would  not  lie  without  an  express 
enactment ;  and  in  the  same  statute  it  is  declared  that,  under  certain 
circumstances,  the  decision  shall  be  final ;  that  takes  such  cases  out  of 
the  enactment  giving  the  certiorari.  Mr.  BittleBton  argued  in  a  manner 
^  .^p,  that  made  a  much  greater  impression  on  *me,  viz. :  that,  if  the 
full  effect  was  given  to  the  word  «  final,'*  the  enactment  would 
lead  to  absurd  results.     But,  as  it  seems  to  me,  no  other  sense  can  be 
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^lyen  to  the  Tford  than  that  the  decision  of  the  auditor  that  the  parish 
is  not  liable  shall  be  conclusive.  I  am  not  bound  to  inquire  whether 
this  is  reasonable  or  not.  Where  the  words  of  the  Legislature  may 
bear  two  meanings,  by  all  means  let  us  take  the  more  reasonable  mean- 
ing ;  but  in  such  a  case  as  this,  where  the  words  can  bear  but  one  mean- 
ing, I  obey  without  inquiring  whether  the  enactment  is  reasonable  or 
not. 

WiGHTMAN,  J. — I  own  I  find  it  difficult  to  imagine  what  could  be  the 
object  of  the  Legislature :  but  I  feel  bound  by  the  words  of  the  enact- 
ment, which,  unless  the  word  final  be  rejected  altogether,  can,  I  think, 
bear  no  meaning  except  that  the  decision  shall  be  without  appeal. 

Erlb,  J. — I  do  not  differ  from  the  conclusion  to  which  my  Lord  and 
my  brothers  hare  come ;  but  I  find  myself  unable  to  construe  this  en- 
actment at  all.  I  think  it  is  clearly  our  duty,  if  it  be  possible,  to  find 
&  rational  meaning  for  the  words  of  the  Legislature ;  and  I  can  find  no 
rational  purpose  that  can  be  answered,  if  the  meaning  of  this  enact- 
ment be  that  the  decision  of  the  auditor  should  be  subject  to  an  appeal 
on  every  subject  except  this  one.  The  auditor  has  no  necessary  quali- 
fications to  insure  that  his  decisions  on  any  subject  shall  be  right ;  and 
the  Act  provides  that  there  may  be  an  appeal  from  any  decision  of  his, 
by  sect.  35,  to  this  Court,  or,  by  sect.  36,  to  the  Poor  Law  Com- 
missioners if  the  matter  is  supposed  to  be  less  of  law  than  discretion. 
Clearly,  therefore,  the  Legislature  looked  upon  the  auditors  as  fallible, 
*and  thought  it  right  that  their  decisions,  in  general,  should  be  r^j-jo 
subject  to  review.  Then  comes  sect.  89,  referring  to  attorneys'  ^ 
bills,  that  being  a  subject,  most  of  all  others,  requiring  a  peculiar 
Bpecies  of  knowledge  not  likely  to  lie  within  the  knowledge  of  an 
auditor :  and  it  is  supposed  that  the  Legislature  have  made  it  a  condition 
precedent  to  any  appeal  on  that  subject,  that  the  bill  should  have  been 
previously  subject  to  taxation,  that  taxation  being,  it  is  to  be  noticed, 
ex  parte.  I  cannot  see  what  purpose  can  be  answered  by  this.  Look- 
ing at  the  tenor  of  the  section,  the  scheme  of  the  Legislature  seems  to 
have  been  that,  if  the  bill  was  taxed,  the  taxation  should  be  primfi  facie 
evidence  of  the  reasonableness  of  the  amount,  but  not  of  the  legality ; 
hut,  if  the  bill  is  not  taxed,  the  auditors  shall  decide  alike  on  the 
reasonableness  and  the  legality  of  the  charges.  I  had  been  for  some 
time  in  hopes  that  I  might  find  language  to  express  this  meaning :  but 
it  is  impossible  to  do  so  without  inserting  words  in  the  section ;  for  it  is 
enacted  that  his  «  decision  on  the  reasonableness  as  well  as  the  legality 
of  the  charges  shall  be  final,"  and  not  that  his  decision  on  the  reason- 
ableness shall  be  made  in  the  same  manner  as  on  the  legality  of  the 
charges.  Neither  can  I  read  «  final"  as  meaning  «  final,  unless  appealed 
against."  Probably  that  was  the  object  of  the  Legislature :  but  it  can- 
not be  done  without  reforming  the  words  of  the  statute ;  and  therefore 
I  agree  that  this  rule  must  be  discharged. 
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Grompton,  J. — I  do  not  see  that  the  construction  I  put  upon  the 
words  of  the  Legislature  leads  to  an  absurdity :  but,  whether  it  do^  or 
not,  I  must  give  the  word  «  final"  some  meaning ;  and  I  think  it  cui 
4^11 4.1  ^  ^'^  *other  than  that  the  decision  shall  be  final,  that  is,  not 
^  subject  to  the  appeals  giren  in  the  previous  sections.     It  is  very 
true  that  the  prerogative  to  issue  a  writ  of  certiorari  cannot  be  takes 
away  without  express  words :  but  that  is  where  the  nature  of  the  pro- 
ceeding is  such  that  the  writ  would  at  common  law  apply  to  it,  tnd 
some  enactment  is  said  to  provide  that  it  shall  not  apply.     Here  the 
question   is  whether  the  writ  is  given  by  this  Act.     Mr.  Bfttiatum 
argues  that,  if  the  decision  of  the  auditor  is  final  when  he  disiUowi 
the  bill,  it  must  be  final  also  when  he  allows  it,  and  that  it  could  not 
be  intended  that  the  omission  of  the  overseers  to  have  the  bill  taxed 
should  make  a  decision  in  their  favour  final  against  a  rate-payer.    That 
was  the  strongest  argument  used.     I  doubt,  however,  whether  the  de- 
cision would  be  final  as  against  the  rate-payer.    I  read  the  section  thus: 
the  parish  officers  may  have  the  bill  taxed;  if  they  fail  to  tax  it,  then 
as  against  them  the  decision  of  the  auditor  shall  be  final :  they  shaU 
not  challenge  his  decision  as  to  either  the  reasonableness  or  the  legalitj 
of  the  charges.     The  object  of  the  Legislature  (no  matter  whether  wise 
or  not)  seems  to  have  been  to  cause  parish  officers  to  tax  their  biSi 
before  they  pay  them.     If  they  do  not,  the  decision  is  to  be  final  as 
against  them.    We  need  not  now  decide  how  it  would  be  as  agunst  a 
rate-payer.  Bule  discharged. 


*415]  *The  QUEEN  v.  The  GENERAL  CEMETERY  Company. 

A  compaDy  incorporated  nnder  an  Aet  eontainins  clauses  to  the  same  effect  as  The  Cosipasie^ 
Claoses  CoDsolidation  Act,  1845  (8  A  9  Viet  e.  16),  were  called  upon  to  register  a  meaocial 
of  a  deed  oonTeying  much  other  property,  and  also  some  shares  in  the  Conpanj,  bj  vsy  ft 
mortgage.  They  refused  to  do  so,  on  the  ground  that  the  deed  was  not  to  the  like  effsci  «iA 
the  statutable  form  of  transfer  given  by  the  Act  A  rule  Nisi  for  a  mandamus  haring  ben 
obtained. 

Held,  that  they  were  jostiSed  in  refonng  to  register  tho  deed,  as  it  diffefed  from  the  simple  iH^ 
ttttaUe  form  of  conreyance.    Bule  discharged. 

Lush,  in  this  Term,  obtained  a  rule  Nisi  for  a  mandamus  commaBd- 
ing  The  General  Cemetery  Company  to  register  in  the  register  book 
of  the  Company  the  name  of  Thomas  Bright,  as  proprietor  of  tweatj 
shares,  specifying  their  numbers.  From  the  affidavits  it  appeared  thai 
the  registered  proprietor  of  those  shares  had  mortgaged  them,  together 
with  other  property ;  that  the  mortgagee  had  filed  a  bill  for  a  fore- 
closure; that  Bright  had  advanced  the  money  necessary  to  pay  him  of; 
and  that  an  indenture  had  been  executed  by  the  original  mortgagor,  ia 
whose  name  the  shares  still  stood,  the  mortgagee  and  Bright,  reciting 
all  these  matters,  whereby  the  whole  property,  including  the  shares. 
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vu  transferred  to  Bright  by  way  of  mortgage.  Nothing  fuither  as  to 
the  contents  of  the  deed  appeared  on  the  aflSdavits.  The  reasons  for 
the  refusal  of  the  Company  were  contained  in  the  following  letter  from 
the  Company's  solicitors  to  those  of  Bright.  <<  With  reference  to  your 
tpplication  for  the  registration  of  a  memorial  of  the  deed  of  assignment 
to  your  client,  Mr.  Bright,  we  beg  to  say  that  the  Company  has  been 
advised  by  counsel  that  the  assignmer.t  is  net  such  a  transfer  as  the 
Company  can,  nnder  any  circumstances,  pc  t'ji  lecognise  as  to  enter  a 
memorial  thereof.  The  Company  cf  j.  'j/rj  onter  memorials  of  absolute 
transfers  in  which  the  required  acc^o^/yTi.  of  the  *transferree  is  r*^^^ 
contained."  The  General  Cemet^iy  Ojinpany  are  incorporated  *■ 
by  Stat.  2  &  3  W.  4,  c.  cx.,(a)  which  U  not  by  any  subsequent  Act  made 
sobject  to  The  Companies  Claucos  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  16) ;  but  the  Act  contains  proyisions  for  the  division  of  the  stock  of 
the  undertaking  into  shares  of  251.  each,  for  the  payment  of  calls  by  the 
shareholders,  for  voting  and  receiving  dividends,  and  for  the  transfer 
and  transmission  of  shares,  to  the  same  effect  as  those  contained  in  The 
Companies  Clauses  Consolidation  Act,  1845.  The  sections  material  to 
the  point  now  discussed  were : 

Sect.  90.  <(  That  it  shall  be  lawful  for  the  several  proprietors  of  any 
share  or  shares  in  the  said  undertaking,  and  his,  her,  or  their  respective 
executors  or  administrators,''  (<to  sell  and  dispose  of  any  such  share  or 
shares,"  <<  subject  to  the  rules  and  conditions  herein  mentioned  and  pro- 
vided ;  and  the  form  of  conveyance  of  shares  may  be  in  the  following 
▼ords  or  to  the  like  effect,  varying  the  names  and  descriptions  of  the 
contracting  parties  as  the  case  may  require ;  that  is  to  say,  I 
of  ,  in  consideration  of  paid  to  me  by  of 

,  do  hereby  assign  and  transfer  to  the  said  ,  share 

[or  shares,  €u  the  ease  may  ie,]  numbered  ,  of  and  in  the  un- 

dertaking called  The  General  Cemetery  Company,  upon  which  share 
[^  upon  each  of  which  shares]  the  sum  of  hath  been  paid ; 

to  hold  the  same  unto  the  said  his  or  her  executors,  adminis- 

trators, and  assigns,  subject  to  the  same  conditions  as  I  held  the  same 
immediately  before  the  execution  hereof;  and  I  *the  said  r*417 

do  hereby  agree  to  accept  and  take  the  said  share  [or  shares]  ^ 
fubject  to  the  same  conditions.     As  witness  our  hands  and  seals,  the 
day  of  And  on  every  such  sale  the  said  deed  or 

conveyance,  being  executed  by  the  seller  or  sellers,  and  the  purchaser 
or  purchasers  of  such  share  or  shares,  shall  be  kept  by  the  clerk  of 
the  said  Company,  who  shall  enter  in  some  book  to  be  kept  for  that 
purpose  a  memorial  of  such  transfer  and  sale,  and  endorse  the  entry 
of  such  memorial  on  the  said  deed  of  sale  or  transfer,  for  which  entry 
and  endorsement  the  sum  of  2$.  6(2.,  and  no  more,  shall  be  paid  by 

(i)  Loeal  and  penonal,  pablio :  "  For  establiahing  a  general  cemetery  for  the  interment  of 
the  dead  in  the  neighbourhood  of  the  Metropolii." 
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the  purchaser  or  purchasers  to  the  said  clerk ;  and  the  said  clerk  h 
hereby  required  to   make  such  entry  or  memorial   accordingly,  and, 
upon  request,  to  endorse  a  memorial  of  such  transfer  on  the  back  of  the 
certificate  of  each  share  so  sold,  and  deliver  the  same  to  the  purcliaser 
for  his  or  her  security,  for  which  endorsement  the  sum  of  2«.  6d.,  and 
no  more,  shall  be  paid ;  and  until  such  memorial  shall  have  been  made 
and  entered  as  herein  declared,  such  purchaser  or  purchasers  shall  have 
no  part  or  share  of  the  profits  of  the  said  undertaking,  nor  any  interest 
for  such  share  or  shares  paid  to  him,  her,  or  them,  nor  an^  vote  or 
votes  in  respect  thereof,  as  a  proprietor  or  proprietors  of  the  said  un- 
dertaking/*(a) 

Sect.  91  was  equivalent  to  stat.  8  &  9  Vict.  c.  16,  s.  16. 
•  Sect.  96  provided  for  ascertaining  the  proprietorship  of  shares  pass- 
ing by  marriage,  death,  or  "by  any  other  legal  means  than  by  a  trans- 
fer and  conveyance  thereof,  duly  made  and  executed  as  hereinbefore 
directed."  The  provisions  in  this  section  were  nearly  equivalent  to 
those  contained  in  stat.  8  &  9  Yict.  c.  16,  ss.  18  and  19. 
♦4.1  Rl  *Sect.  97  exempted  the  Company  from  being  bound  to  regard 
-'  trusts. 

Unthank  now  showed  cause. — The  scheme  of  the  clauses  as  to  the 
transfer  of  shares,  which  formerly  were  inserted  in  every  special  Act, 
and  now  are  contained  in  The  Companies  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  16),  was  to  establish  a  system  like  that  which  pre- 
vails as  to  the  funds.  All  transfers  by  the  acts  of  the  parties  were  to 
be  by  a  simple  deed,  transferring  the  absolute  legal  interest,  with  the 
right  to  vote,  and  the  liability  to  pay  calls ;  if  the  object  is  to  convey 
the  shares  as  a  mortgage  or  in  trust,  that  must  be  carried  out  by  a 
separate  declaration  of  trust  which  is  not  to  appear  on  the  register. 
This  appears  by  the  provisions  that  the  conveyance  is  to  be  kept  by  the 
clerk  of  the  Company ;  it  is  not  intended  that  he  should  keep  deeds 
forming  the  title  to  other  property.  The  clauses  as  to  transfer  apply, 
not  only  to  sales,  but  to  all  conveyances  by  act  of  the  parties ;  Cope- 
land  V,  North  Eastern  Railway  Company,  anti,  p.  277. 

LiLsh,  in  support  of  his  rule. — The  Company  are  not  bound  to  regard 
trusts,  and  therefore  can  suffer  no  prejudice  from  the  form  of  the  deed. 
Sect.  90  applies  only  to  sales ;  and  the  adoption  of  the  form  of  the 
.  conveyance  is  only  optional. 

Lord  Campbell,  C.  J. — It  is  clear  that  the  mandamus  should  not  b« 
awarded  unless  it  is  shown  that  the  deed  is  of  such  a  description  that 
the  Company  are  bound  to  register  a  memorial  of  it.  I  think  this  is  a 
transfer  under  sect.  90,  and  not  a  case  of  transmission.  If  then 
*41Q1  *^^^  A^^i  is  such  a  deed  of  transfer  as  the  statute  contemplates, 
■*  and  which  the  Company  are  bound  to  register,  they  are  also 
bound  to  keep«it,  which  would  be  very  inconvenient  for  all  parties. 

(a)  See  eUt  8  ft  9  Vict  e.  16,  u.  14, 15. 
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»    "  -  " 

Convenience  requires  that  the  transfer  which  is  to  be  kept  by  the  Com- 
pany and  registered  by  them  should  be  a  simple  conveyance  of  the  legal 
title,  merely  shovring  vrho  is  shareholder. 

(WiQHTMAN,  J.,  was  absent.) 
.  Eri^e,  J. — ^I  am  of  the  same  opinion.  This  Act  provides  in  the  usual 
way  for  the  transfer  of  shares.  I  am  clear  that  "transfer"  includes 
^very  conveyance  by  the  voluntary  act  of  the  party,  whether  for  money 
or  for  any  other  cause ;  and  that  the  Act  contemplates  that  such  a 
transfer  shall  be  by  a  deed  giving  the  Company  notice  who  goes  out  as 
a  shareholder,  who  comes  in,  and  who  is  in  future  to  be  liable  for  calls. 
A  mortgage  is  a  transfer ;  and  the  contents  of  the  deed  eflfectuating  it 
ought  to  be  what  I  have  stated.  The  subsequent  section  provides  as  to 
transmissions  by  marriage,  death,  or  "by  any  other  legal  means  than 
ly  a  transfer  and  conveyii>.ee."  That  section  would  apply  to  a  trans- 
fer by  bankruptcy,  but  excludes  transfers  by  the  intentional  act  of  the 
party.  In  such  cases  no  deed  is  to  be  left,  but  only  an  aflBdavit.  I  see 
nothing  in  the  Act  to  entitle  the  applicant  to  have  his  mortgage  regis- 
tered as  a  mortgage,  or  in  any  other  way  than  as  a  transfer. 

Crompton,  J. — We  decided  in  Copeland  v.  North  Eastern  Railway 
Company,  ant%,  p.  277,  on  the  construction  of  *the  clauses  as  i-ju^oa 
to  transfer  and  transmission  in  The  Companies  Clauses  Consoli-  •- 
dation  Act,  1845,  which  are  in  language  very  similar  to  the  clauses  in 
this  Act.  I  am  clearly  of  opinion  that  the  first  provision  in  this  Act 
applies  to  all  cases  where  the  transfer  is  by  the  act  of  the  parties ;  in 
such  cases  it  is  to  be  by  a  deed,  to  be  left  with  the  clerk.  The  second 
provision  applies  where  the  transfer  is  by  operation  of  law,  as  on  death, 
marriage,  or  bankruptcy.  On  such  devolutions  an  aflBdavit  only  is  re- 
qnired.  That  being  so,  the  only  remaining  question  is,  whether  the 
deed  in  this  case  is  "to  the  like  eflfect*'  with  the  form  given  in  the  Act. 
I  do  not  think  it  is  at  all  like  it.  It  appears  to  contain  no  agreement 
to  make  the  purchaser  liable  to  pay  calls.  If  is  also  a  deed  embracing 
other  property ;  and  it  would  not  be  conveiiiont  for  the  mortgagee  to 
leave  it  with  the  clerk.  The  Act  did  not  intend  to  cast  upon  the  Com- 
pany the  duty  of  construing  complicated  deeds,  or  of  keeping  title 
deeds  of  property  in  which  they  have  no  concern.  I  come  therefore  to 
the  conclusion  that  this  is  not  a  deed  to  the  like  eflfect  with  the  statutable 
form,  and  that  the  Company  were  not  bound  to  keep  and  register  it.  I 
believe  the  practice  has  always  been  to  have  simple  transfers,  and  sepa- 
rate declarations  of  trust.  That  practice  is  in  conformity  with  our 
decision.  Bule  discharged. 
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EASTER  TERM,  1856. 

REGULA  GENERALIS. 

The  following  rule  was  read  in  Court  (Thursday,  May  8th)  in  tliis 
Term. 

It  is  ordered,  that  in  lieu  of  Rule  164(a)  of  the  Practice  Rnles  of 
Hilary  Term,  1853,  the  following  be  substituted.  Service  of  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceedings,  shall  be  made 
before  seven  o'clock  P.  M.,  except  on  Saturdays,  when  it  shall  be  mtde 
before  two  o'clock  p.  m.  If  made  after  seven  o'clock  p.  m.,  on  any 
day  except  Saturday,  the  service  shall  be  deemed  as  made  on  the  fol- 
lowing day.  And  if  made  after  two  P.  M.  on  Saturday,  the  serriw 
shall  be  deemed  as  made  on  the  following  Monday. 

Campbell,  J.  Willes, 

John  Jbrvis,  Fred.  Pollock, 

C.  Crbsswell,  E.  H.  Alderson 

W.  Erlb,  Samuel  Martik^ 

Charles  Crompton,  G.  Bramwbll. 

B.  B.  Crowder, 

(a)  1  B.  A  B.  zztL  (B.  C.  L.  R.  toL  72). 


END  OF  EASTER  TERM 


CASES 

ARGUED  AND  DETERMINED 

m 

(Baster  f^arntion, 

XIX.  VICTORIA.    1856. 


The  Court  of  Queen's  Bench  did  not  sit  in  Banc  in  this  Vacation. 


IN  THE  EXCHEQUER  CHAMBER. 

ALEXANDER  RALLI,  PANDIA  THEODORE  RALLI,  and  SPI- 
RIDION  MAVROJANNI  v.  ALFRED  JANSON.    May  9. 

Hild,  bj  the  Exchequer  Chamber,  reversiDg  the  jodgment  of  Q.  B.,  that,  where  memorandam 
goods  of  the  same  species,  shipped  in  packages,  are  insored,  and  it  is  not  ezpres9ed,  by  dis* 
tinct  Talaation  or  otherwise,  in  the  policy,  that  the  packages  are  separately  insured,  the  ordi- 
Btry  memorandam  exempts  the  underwriters  from  liability  for  a  total  loss  or  destraotion  of 
pen  only  (not  being  general  average),  if  there  be  no  stranding,  though  one  or  more  entire 
package  or  packages  be  entirely  destroyed,  or  otherwise  totally  lost,  by  the  specified  perils. 

Thb  following  case  was  stated  without  pleadings. 
"  The  action  was  brought  to  recover  a  total  loss  on  the  interest  which 
tttaches  to  the  defendant's  subscriptions,  of  2501.  each,  to  two  policies 
of  insurance,  at  and  from  Calcutta  to  London,  in  respect  of  the  number 
of  *bag8  of  linseed  hereinafter  mentioned.  One  of  the  policies  r-i^^Ano 
▼as  effected  on  the  6th  October,  1851,  and  is  as  follows."  The  '- 
case  then  set  forth  the  policy  at  length. 

It  was  for  30002.,  from  Calcutta  to  London,  upon  «  any  kind  of  goods 

and  merchandises"  in  (<any  ship  or  ships"  <<  valued  at  ."     The 

memorandum  as  to  average  was  as  follows.     «  N.  B.  Com,  fish,  salt, 

fruit,  flour,  and  seed  are  warranted  free  from  average,  unless  general, 

or  the  ship  be  stranded.     Sugar,  tobacco,  hemp,  flax,  hides,  and  skms 

are  warranted  free  from  average  under  81.  per  cent.,  unless  general,  or 

the  ship  be  stranded.     On   sundries   to   pay  average  as  customary. 

Hides  warranted  free  from  particular  average  loss,  unless  the  ship  be 

r  stranded,  sunk,  or  burnt,  but  to  pay  the  charges  of  washing  and  dyeing 

if  damaged  by  sea  Water.     To  follow  insurance  for  80002.,  dated  22d 

September."     The  policy  contained  stipulations  for  return  of  premiums, 

amongst  others,  <<  19».  per  cent,  for  interest  in  sugar,  and  57«.  per  cent. 

I  for  mterest  in  indigo,  lac  dye,  silk   piece   goods,  hides,  and  similar 

I  goods."     There  were  also  some  warranties  not  material  to  the  question 
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discussed.     In  all  other  respects  the  policy  was  in  the  ordinary  printed 
form. 

The  second  policy  was  also  set  out ;  it  was  dated  21st  October,  and 
was  for  6000Z.  It  was  "to  follow  insurance  for  3000Z.,  dated  6th 
October.*'  In  all  other  respects  it  was  similar  to  the  first.  The  case 
then  proceeded.  «  The  defendant  subscribed  each  of  these  pohcies  for 
250Z.  The  second  policy  was  to  follow  and  succeed  the  first  policy. 
On  the  18th  October,  1851,  2225Z.  had  been  declared  on  the  first-men- 
tioned policy  in  respect  of  goods  to  which  the  present  question  has  no 
reference.  This  left  775Z.  still  to  be  declared  on  the  first  policy. 
*0n  the  18th  November,  1851,  the  following  declaration  was 
endorsed  on  the  first-mentioned  policy. 

Declaration  per  Allan  as  per  previous  policy  JE4010 

Declared  thereon  1785 


*424] 


13th  November,  IJ 
per  Mary 

551. 
R.  C. 

R.C. 

Remainder  to  this  policy 

706^ 
04  (  ^^^  ^^S^  sugar 

400                ditto 
c   2688  bags  linseed 

1829  rapeseed 
859  ditto 

£1900 

per  Successor 

KM. 

950 

per  Waban 

R.M. 

1600 

per  Florida 

R.M. 

600 

per  Commonwealth 

R.  S. 

400 

£5450 


Attaching  to  this  policy 


TTd 


The  following  declaration  of  interest  was  endorsed  on  the  second 

policy. 

18th  November,  1851. 

per  Mary  Sugar        £1900 

per  Successor  Sugar  950 

per  Waban  Linseed        1600 

per  Florida  Rapeseed       600 

per  Commonwealth  Ditto  400 


Valued 
See  marks  on  previous  policy 

declared  thereon 

Remainder  to  this  policy 
18th  November,  1851. 


£5450 


775 


£4675 
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^Subsequent  declarations  were  made  on  the  second  policy  to  r^^oc 
the  full  amount.  ^ 

Li  the  month  of  August,  1852,  a  return  of  premium  as  to  the  whole 
of  the  3000Z.  and  60002.  was  paid  by  the  underwriters  to  the  plaintiffs, 
at  the  rate  of  57«.  per  cent.,  on  the  ground  of  all  the  interest  declared 
bemg  free  of  particular  average.(a)  The  linseed,  insured  and  stated  in 
these  valuations  or  declarations,  was  packed  in  2688  bags,  which  were 
shipped  at  Calcutta  for  London.  The  plaintiffs  were  interested  in  the 
linseed.  The  ship  Waban  sailed  from  Calcutta,  with  the  2688  bags  of 
linseed  on  board,  on  the  5th  day  of  December,  1851,  for  London.  The 
linseed  waA  paoked  in  separate  bags,  each  being  of  the  same  size  and 
eontaining  the  same  quantity.  In  the  course  of  the  voyage  the  ship 
met  with  a  hurricane  and  very  heavy  gales  of  wind,  and  was  struck 
with  seas,  from  which  she  sustained  much  damage,  and  sprung  a-leak, 
and  was  in  great  distress.  A  part  of  the  cargo  was  thrown  overboard 
to  lighten  the  ship ;  and  amongst  other  goods  so  thrown  over  were  505 
bags  of  the  linseed  insured  by  the  above  policies.  The  ship  ultimately 
bore  up  for  the  Cape  of  Good  Hope,  and  arrived  there  in  a  very  dam- 
aged state ;  and  a  large  part  of  the  cargo  was  there  discharged.  Of 
the  2688  bags  so  shipped,  1023  bags  were  in  such  a  state  from  sea 
damage  that  a.  large  portion  of  the  said  linseed  was  thrown  into  the  sea 
aa  totally  rotten  and  worthless,  and  the  rest  was  sold  and  only  realized 
a  few  shillings,  and,  if  sent  on  in  the  vessel,  *would  have  lost  the  r^^o/* 
eharacter  of  linseed  before  arrival  in  England.  The  remaining  *■ 
1160  bags  were  brought  sound  to  England,  and  delivered  to  the  plain- 
tiffs. The  proportion  payable  by  the  defendant  for  the  general  average 
has  been  paid  by  him  to  the  plaintiffs.  No  notice  of  abandonment  was 
ever  given  to  the  defendant.  The  ship  was  not  stranded  during  the 
Tojage.  The  plaintiffs  claim  a  total  loss  upon  each  of  the  1023  bags. 
If  the  Court  shall  be  of  opinion  that  they  are  entitled  to  a  total  loss, 
die  amount  payable  by  the  defendant  will  be  82.  12«.  lid.  on  the  first 
policy,  and  262.  1«.  upon  the  second  policy ;  and  judgment  is  to  be 
signed  accordingly  for  the  plaintiffs. 

'  If  the  Court  should  be  of  opinion  that  the  plaintiffs  are  not  entitled 
to  recover  such  total  loss,  judgment  of  non  pros  is  to  be  entered  for  the 
defendant." 

This  case  had  been  originally  stated  in  an  action  of  Balli  v.  Davis, 
between  the  same  plaintiffs  and  another  underwriter  on  the  same  poli- 
ci^.    It  came  on  for  argument  in  the  Queen's  Bench,  in  Hilary  Term 

'  (January  17th),  1854 ;  Tomlinson  appearing  for  the  plaintiffs,  and  J.  P. 
Wade  for  the  defendant :  when  the  Court(6)  stated  that  the  opinion 

(a)  By  A  memorandnm  on  the  policies,  "  interest  declared  on  sugar"  wae  to  be  free  from 
'  ■^*nf:e.  to  retnrn  preminm  "  as  for  indigo,  Ae. ;"  but  indigo,  and  the  other  articles  on  which,  by 
(he  peiiej,  there  were  to  be  returns  were  not  all  free  of  average.    No  reference  was  made  daring 
t^  argoment  to  this  statement,  which  eould  not  affect  the  oonAtmotion  of  the  policy. 
(&)  Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  Js. 
YOU  YI.— 18 
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commonly  received,  since  Davy  v.  Milford,  15  East,  559,  that  an  insor- 
ance  on  goods  in  packages  was  to  be  construed  as  insurance  on  eaek 
package,  could  not  be  overturned  unless  in  a  court  of  error,  and  gaie 
judgment  for  the  plaintiffs,  recommending  that  the  case  should  be  turned 
into  a  special  verdict.  On  the  passing  of  The  Common  Law  Procedure 
Act,  1854,  the  plaintiffs  discontinued  that  action,  and  stated  the  same 
*d^71  ^^^^  ^^  present  action.  Judgment  was,  by  ^consent,  given  in 
^  the  Queen's  Bench  for  the  plaintiffs,  without  argument ;  and  tbe 
defendant  appealed. 

The  case  was  argued  in  the  Exchequer  Chamber  in  Michaelmas  Term, 
1855  (November  15th),(a)  by  Wilde  for  the  appellant,  the  defendant 
below,  and  Tomlinaan  for  the  respondents,  plaintiffs  below.  The  antlo- 
rities  and  arguments  are  so  fully  noticed  in  the  judgment  as  to  render 
any  further  report  unnecessary.  Our,  adv.  vvM. 

Jervis,  C.  J.,  in  this  vacation  (May  9th),  delivered  judgment 

This  action  was  upon  two  policies  of  insurance,  upon  goods  m  respect 
of  a  total  loss  of  1023  bags  of  linseed,  part  of  a  larger  quantity,  shipped 
on  board  The  Waban  for  a  voyage  from  Calcutta  to  London. 

The  first  policy  was  effected,  on  the  6th  of  October,  1851,  for  3000L, 
upon  goods  insured,  by  order  of  the  plaintiffs,  from  Calcutta  to  Londoo, 
by  ship  or  ships.  It  contained  the  usual  memorandum,  by  which,  inter 
alia,  seed  was  <<  warranted  free  from  average,  unless  general,  or  tke 
ship  be  stranded." 

The  second  policy  was  to  the  like  effect,  for  6000i.,  « to  follow  insur- 
ance for  3000Z." 

The  linseed,  of  which  that  in  question  formed  part,  consisted  of  26S8 
bag&  shipped  on  board  the  Waban  for  the  voyage  insured.    It  wi» 
declared  and  endorsed  upon  the  first  policy  as  follows,  viz.,  <*  per  Waban, 
|it.M.  I  c  2688  bags  linseed  1600Z.,**  and  upon  the  second  policy  as  follows, 
<<  per  Waban,  linseed  1600Z."     The  vessel,  upon  her  voyage,  met  witk 
a  hurricane,  in  'the  course  of  which  505  bags  of  the  linseed,  as  to  whidt 
*45fil  ^^  question  arises,  *were  thrown  into  the  sea  to  lighten  the  ves* 
■'  sel ;  and  she  was  ultimately  driven  into  the  Cape  of  Good  Hope^ 
where  1023  bags  were  found  to  be  in  such  a  state  from  sea  damage  thil 
a  large  portion  of  the  linseed  in  them  was  thrown  into  the  sea  as  rotiec 
and  worthless,  and  the  rest  was  sold,  and  only  realized  a  few  shillingi|| 
and,  if  sent  on  in  the  vessel,  would  have  lost  the  character  of  linseei 
before  arrival  in  England. 

It  is  in  respect  of  those  1023  bags  that  the  question  arisen,  tk 
remaining  1160  having  been  brought  sound  to  England,  and  deliverd 
to  the  plaintiffs. 

The  plaintiffs  below  contend  that  they  are  entitled  to  recover  ia 
respect  of  this  loss,  notwithstanding  the  terms  of  the  memorandum,  (A 

(a)  Before  Jeiris,  C.  J.,  PoUoek,  C.  B.,  Crowder  and  WiUes,  Js.»  and  Parke,  Plat^  AUtntk 
and  Hariin,  Be. 
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the  ground  that  this  was  not  in  its  nature  an  average  but  a  total  loss. 
It  was  not  denied  that,  if  the  linseed  had  been  shipped  in  bulk,  and  aa 
equal  or  even  greater  portion  of  it  had  been  lost  in  a  similar  way,  the 
warranty  would  hare  exempted  the  underwriters  from  liability.  This 
is  now  too  clear  to  admit  of  any  serious  doubt.  But  it  was  said,  that 
the  fact  that  the  cargo  was  shipped  in  bags  made  a  difference,  and  that, 
by  reason  of  the  shipment  having  been  in  that  form,  the  warranty  must 
be  held  to  apply,  not  to  the  whole  cargo  as  in  the  case  of  a  shipment  in 
bulk,  but  to  each  bag  as  being  a  distinct  object  capable  of  separate 
insurance  and  valuation,  and  that,  as  1023  entire  bags  had  been  lost, 
there  was  a  total  loss  of  each  of  those  portions  of  the  cargo ;  and  the 
warranty  against  particular  average  consequently  inapplicable.  If  this 
proposition  be  sustainable,  that  the  warranty  is  upon  each  bag  and  not 
upon  the  cargo  consisting  of  all  the  bags,  either  upon  the  natural  con- 
struction of  the  memorandum,  or  in  any  sense  in  which  it  has  been 
construed  '''by  former  decisions  binding  upon  us,  the  plaintiffs  are  r^e^po 
entitled  to  recover.  '- 

As  to  its  natural  construction,  there  is  no  difficulty.  The  memoran- 
dum was  introduced  for  the  protection  of  the  underwriters  against 
partial  losses  of  the  subject-matter  insured.  It  is  framed  in  general 
terms,  and  must  therefore,  according  to  the  well  known  rule  of  con- 
struction, be  applied  to  the  whole  of  each  subject-matter  falling  within 
its  terms,  except  such  construction  be  limited  or  controlled  by  reference 
to  other  parts  of  the  policy.  Thus,  in  the  particular  case  of  seed,  the 
warranty  applies  in  terms  to  all  seed  loaded  on  board  the  vessel,  without 
restriction  to  seed  loaded  in  bulk  or  in  any  particular  manner,  unless  it 
appear  by  the  terms  of  the  policy,  as  for  instance  by  separate  valuation, 
that  it  was  intended  to  distinguish  one  portion  of  the  seed  from  another, 
and  to  make  a  separate  insurance  upon  each  portion  as  well  as  a  joint 
one  upon  all.  There  fs,  for  this  purpose,  no  difference' in  point  of  rea- 
son between  the  total  loss,  by  the  same  peifils,  of  part  of  a  cargo  loaded 
in  bulk  and  part  of  the  same  cargo  loaded  in  bags,  each  being  equally 

^  a  total  loss  of  a  part  but  equally  a  partial  loss  of  the  whole.  The  fact 
of  the  cargo  being  in  bags  only  renders  it  more  practicable  to  value  and 
insure  each  bag-full  separately :  but,  in  the  absenoi  of  a  separate  valua- 
tion, or  other  similar  expression,  to  indicate  an  intention  to  insure  each 
package  severally  as  well  as  the  whole  jointly,  it  does  not  of  itself  show 
that  the  policy,  which  is  in  terms  upon  the  whole,  was  intended  to  apply 
8e?erally  to  each  particular  bag,  any  more  than  it  would  apply  to  each 

'  separate  particle  of  a  cargo  loaded  in  bulk. 

If  the  case  were  free  of  authority,  therefore,  we  should  *have  r#4 oa 
felt  no  difficulty  in  holding  that  the  memorandum  applieis  to  the  ^ 
whole  of  each  species  of  which  the  cargo  consists,  whether  in  bulk  or 
)&  packages,  unless  the  packages  be  separately  valued  or  otherwise 
Mparately  insured,  which,  in  the  present  ca^e,  they  are  not.     The 
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plaintiffs  below,  however,  insist  that  it  has  been  established  bj  totko- 
rity,  and  is  settled  law  in  this  country,  that,  if  a  cargo  of  penskable 
goods,  warranted  free  of  particular  average,  be  made  up  of  Befenl 
packages,  each  capable  of  a  distinct  valuation,  and  any  one  package 
of  these  be  entirely  lost,  there  is  a  total  loss  of  such  package,  for  whiek 
the  underwriters  are  liable,  notwithstanding  the  warranty,  and  though 
all  the  rest  of  the  cargo  arrive  in  safety. 

We  proceed  to  consider  the  authorities  which  are  said  to  establisk 
this  proposition., 

In  Lewis  v,  Rucker,  2  Burr.  1167,  the  sugar  was  warranted  free  from 
average  under  5  per  cent.     It  was  shipped  in  hogsheads,  and  valued  il 
SOZ.  per  hogshead,  the  clayed  sugars,  and  20Z.  per  hogshead  the  masc<H 
vado  sugars,  and  it  was  damaged  to  the  extent  of  more  than  5  per  cent 
The  passage  in  the  judgment  of  the  Court,  relied  upon  by  the  plaintiffs, 
related  only  to  the  question  whether,  upon  a  total  loss  of  ten  hogsheads, 
separately  valued,  the  value  in  the  policy  was  to  be  taken  as  the  amount 
to  be  paid,  or  whether  regard  was  to  be  had  to  the  price  for  which  the 
rest  of  the  cargo  might  be  sold.     From  the  very  nature  of  the  case, 
therefore.  Lord  Mansfield  could  not  have  intended  to  express  an  opinion 
that  the  loss  of  ten  hogsheads  only,  not  separately  valued,  and  without' 
anything  in  the  policy  to  indicate  that  they  were  meant  to  be  separately 
^  .g-i-i  insured,  would  fall  upon  the  underwriters.     *The  case  of  Leiri 
■*  V.  Rucker  turned  entirely  upon   the  principle   by  which  thi 
amount  payable  by  the  underwriters  was  to  be  ascertained ;  and 
case  has  no  bearing  upon  the  present  question. 

The  case  of  Davy  v.  Milford  (E.  1812),  15  East,  569,  which 
principally  relied  upon  by  the  plaintiffs  below,  has  been  much  misund 
stood.     It  was  an  insurance  at  and  from  London  to  Exeter,  upon  &: 
"warranted  free  of  particular  average."     The  flax  was  packed 
twenty-four  separate  mats,  weighing  in  all  between  6  and  6  tons. 
vessel  was  wrecked  off  Rye,  about  half  a  mile  from  the  shore ;  part 
the  flax  floated  on  shore  in  a  loose  state  out  of  its  packages,  and  w 
mixed  with  a  little  sand,  and  injured ;  and  other  part  of  it  was 
wards  gotten  out  of  the  bottom  of  the  sunken  vessel,  at  different  tim 
and  was  brought  on  shore.     The  whole  quantity  saved  was  about  a  toi 
making  more  than  one-sixth  of  the  whole.     No  entire  pikckage  came 
shore.     What  did  come  on  shore  was  loose  and  wet ;  and,  as  flax  was 
perishable  commodity,  it  was  necessary  to  sell  it ;  and  it  was  according] 
sold  on  the  spot,  and  realized  net  2f  per  cent,  upon  the  sum  at  whi< 
the  whole  was  valued.     No  notice  of  abandonment  was  given.     It  d 
not  appear  from  the  report  that  any  one  of  the  mats  of  flax  was  entire! 
lost.     Under  these  circumstances  the  plaintiff  sought  to  recover  as  fi 
a  total  loss  of  all,  whilst  the  defendant  insisted  upon  there  having 
no  notice  of  abandonment,  and  also  upon  the  warranty  against  partie 
lar  average.     The  point  actually  decided  in  Davy  v.  Milford^  15  East, 
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559,  is  expressed  with  tolerable  correctness  in  the  marginal  note  as  fol- 
lows :  that  *"  upon  a  policy  of  insurance  on  flax,  valued  at  so  r^Aoe^ 
much,  and  warranted  free  of  particular  average,  if  the  vessel  be  •- 
wrecked,  and  the  assured  do  not  abandon,  but  labours  to  save  the  cargo, 
and  in  fact  saves  a  part  (l-16th),  though  much  damaged,  they  are  en- 
titled to  recover  as  for  a  total  loss  of  that  part  which  was  in  fact  totally 
lost,  but  not  for  the  rest  which  was  saved  to  them  in  specie,  though 
deteriorated.*'  That  this  note  correctly  expresses  the  opinion  of  the 
Court,  and  that  their  decision  in  no  respect  turned  upon  the  fact  of  the 
flax  having  been  shipped  in  separate  mats,  distinctly  appears  from  the 
language  of  the  judgment,(a)  viz.,  «  no  case  has  been  cited  to  show  that 
where  the  least  particle  of  the  thing  insured  subsists  in  specie,  though 
the  greater  part  is  actually  destroyed,  the  assured  shall  be  precluded 
from  recovering  the  value  of  that  which  was  in  fact  totally  lost.''  And, 
again,  « the  plaintiffs  are  entitled  to  recover,  as  for  a  total  loss,  the 
value  of  that  part  which  was  in  fact  totally  lost ;  and  that  they  are  not 
entitled  to  recover  for  that  part  which  was  not  totally  lost,  but  still 
continued  to  subsist  in  specie,  though  deteriorated  in  value."  This 
judgment  was  in  truth  a  mere  application  of  what  Lord  EUenborough 
had  stated  to  be  his  opinion  in  the  course  of  the  argument  (page  568), 
nz.,  <<that  the  policy  was  to  be  construed  devise;  that  is,  that  as  to  the 
part  which  was  not  saved  from  the  wreck,  there  was  a  total  loss  ;  and  as 
to  that  which  was  saved,  but  damaged,  it  was  a  partial  loss."  Far  from 
holding  that  the  fact  of  the  flax  being  packed  in  separate  mats  was  im- 
portant, the  Court  decided  that  in  respect  of  all  the  flax  that  was  lost 
the  plaintiffs  were  entitled  to  recover,  without  expressing  *any  r^r^oo 
regard  to  whether  that  which  was  saved  formed  part  of  the  same  *- 
package  or  packages  with  all  or  a  portion  of  that  which  was  lost.  This 
latter  question  would  obviously  have  been  material  if  the  insurance, 
though  in  terms  general  <<  upon  flax,"  had  been  treated  by  the  Court  as 
in  effect  several  upon  each  separate  mat ;  because  some  of  that  which 
vas  lost  must  have  formed  a  portion  of  the  same  mats  with  portions  of 
the  one  ton  which  was  saved ;  and,  if  the  insurance  had  been  upon  each 
separate  mat,  then,  inasmuch  as  portions  of  some  if  not  all  of  the  mats 
were  saved,  the  plaintiffs  could  not  have  been  held  entitled  to  recover 
JB  respect  of  all  the  flax  that  was  lost.  The  Court,  therefore,  in  con- 
itruing  the  policy  ^^devui^''  did  so,  not  as  to  each  separate  package, 
kit  as  to  each  portion  of  the  cargo,  considered  as  one  entire  bulk  of 
fl&x ;  and  their  decision  was  intended  to  be,  and  was,  that  the  warranty 
^free  of  particular  average"  did  not  extend  to  the  case  of  total  loss  of 
a  part  of  the  subject-matter  insured,  which  had  sunk  to  the  bottom  of 
the  sea,  and  thereby  ceased  to  exist ;  a  proposition  which,  as  applicable 
to  the  case  of  a  shipment  in  bulk,  is  admitted  not  to  be  maintainable^ 

(a)  15  But,  556. 
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and  is  in  direct  variance  with  the  later  decisions  to  be  presently  men- 
tioned, and  with  which  we  agree. 

In  Hedburg  v.  Pearson  (in  1816),  7  Taunt.  154  (E.  C.  L.  R.  toI 
2),  S.  C,  2  Marshall,  432  (E.  C.  L.  R.  vol.  4),  the  insurance  was  «on 
hogsheads  of  sugax"  warranted  free  of  particular  average ;  and  all  bni 
a  small  portion  of  the  sugar  in  each  of  the  hogsheads  was  washed  out 
and  entirely  lost,  the  part  saved  amounting  to  only  3  per  cent,  upon 
the  whole  cargo ;  and  the  Court  held  that  the  loss  was  within  the  war- 
♦4.^41  ^^°*y>  ^^^  *^®  assured  were  not  entitled  *to  recover.    The  Court 

■'  are  reported  in  7  Taunton  to  have  said,  that  in  Davy  t».  Milford, 
15  East,  559,  there  was  a  clear  line  to  be  taken  ;  for  some  of  the  bundla 
of  flax  never  came  ashore.     With  respect  to  this  supposed  distinction 
between  the  two  cases,  it  is  not  founded  upon  any  fact  stated  in  tbc 
report  of  Davy  v,  Milford.    It  does  not  appear  that  the  flax  which  came 
on  shore  belonged  to  any  particular  bundle  or  bundles ;  and,  from  it» 
quantity,  it  must  have  consisted  of  parts  of  several,  if  not  all,  the  mats. 
Further,  the  plaintiffs  in  that  case,  as  already  observed,  recovered  not 
in  respect  of  one  or  more  mats,  no  part  of  which  came  ashore,  but  for 
all  the  flax  that  did  not  come  ashore,  without  regard  to  whether  it 
formed  a  portion  of  the  same  mat  or  mats  with  that  which  was  saved. 
According  to  the  report  of  Hedburg  r.  Pearson,  in  2  Marshall,  433, 
Gibbs,  C.  J.,  said,  «  The  case  of  Davy  r.  Milford  differs  from  the  pre- 
sent ;  because  here^  each  hogshead  had  some  sugar  saved  in  it,  though 
but  little.    If  any  of  the  hogsheads  had  been  entirely  lost,  it  would  have 
been  a  total  loss  as  to  them ;  but  as  it  is,  I  do  not  see  where  we  could 
stop,  or  how  draw  the  line."     This  dictum  of  the  Lord  Chief  Justice  b 
the  only  distinct  trace  we  find  in  the  reports  of  any  distinction  supposed 
between  the  effect  of  the  warranty  against  particular  average  as  to  a 
cargo  in  bulk,  and  as  to  a  cargo  of  the  same  commodity  in  separate 
packages  not  separately  valued.    It  was  only  a  statement  of  what  Gibbs, 
C.  J.,  supposed  to  have  been  decided  by  the  Court  of  Queen's  Bench  in 
the  case  of  Davy  v.  Milford ;  and,  as  it  was  founded  upon  a  misappre- 
*4.^^1  '^^^^^^^  ^f  *^**  csise^  it  is  not  entitled  to  the  respect  *  which  at 

^  independent  opinion,  though  extrajudicial,   might   have   eoift- 
manded. 

In  Cologan  v.  The  London  Assurance  Company  (M.  1816),  5  M.  &  S* 
447,  585  bushels,  being  part  of  a  cargo  of  wheat  insured  under  the 
description  of  "8224  bushels  of  wheat,"  with  a  warranty  against 
average  unless  general,  were  so  damaged  by  sea  water  that  they  were, 
by  order  of  magistrates  for  the  sake  of  the  public  health,  thrown  over- 
board and  lost.  It  was  argued  on  behalf  of  the  plaintiff  that  here,  at 
all  events,  was  a  total  loss  of  part,  for  which  he  was  entitled  to  recover; 
to  which  it  was  answered  for  the  underwriters,  « is  not  this  rather  a 
partial  loss  of  the  whole  than  a  total  loss  of  a  part  ?"  (which  might  han 
been  better  put  thus :  <<  is  not  a  total  loss  of  part,  ex  vi  terminonim,  a 


6  ELLIS  &  BLACKBURN.    Q.  B.  435 

partial  loss  of  the  whole  ?")  It  became  unnecessary  to  decide  the  ques- 
tion, the  plaintiff  having  been  held  entitled  to  recover  upon  other 
grounds  as  for  a  total  loss  of  the  whole  cargo ;  and  no  opinion  was 
expressed  upon  it  by  Lord  EUenborough  or  Bayley,  J. :  but  Abbott,  J., 
aaid  that  he  strongly  inclined  to  the  conclusion  that  this  was  <<  a  total 
loss  of  part;'*  and  Holroyd,  J.,  stated  the  inclination  of  his  opinion  to 
be  that,  "  after  part  of  the  whole  cargo  was  thrown  overboard,  there 
was  a  total  loss  by  perils  of  the  seas  of  that  part."  Assuming  that 
those  learned  Judges  meant  to  say,  not  only  that  there  was  a  total  loss 
bj  perib  of  the  seas  within  the  meaning  of  the  policy,  notwithstanding 
the  actual  existence  of  the  corn,  though  in  the  form  of  a  nuisance  at 
the  time  it  was  thrown  overboard  (as  to  the  correctness  of  which  no 
doubt  can  now  be  entertained),  but  also  that  the  value  of  such  r:f:^o^ 
part  might  be  recovered,  notwithstanding  *the  warranty  against  *- 
particular  average,  their  opinion  was  to  the  same  effect  as  Davy  v.  Mil- 
ford,  15  East,  559,  namely,  that  the  warranty  does  not  include  the  case 
of  a  total  loss  of  part,  involving  the  total  destruction  of  that  part  by 
its  smking  to  the  bottom  of  the  sea.  The  case  itself  was  one  of  ship- 
ment in  bulk :  and,  though  the  corn  was  described  as  «  3224  bushels 
of  wheat,"  that  was  a  mere  description  of  the  quantity  of  the  bulls^  and 
had  not  the  effect  of  making  the  insurance  distributive  as  to  each 
bushel  The  opinions  of  the  two  learned  Judges  in  that  case  do  not 
point  to  the  existence  of  any  distinction  between  shipment  in  bulk  and 
in  packages.     They  stand  upon  the  same  ground  as  Davy  v.  Milford. 

In  Hills  V.  The  London  Assurance  Corporation  (M.  1839),  5  M.  &  W. 
S69,f  the  insurance  was  upon  wheat  valued  at'  1600Z.,  and  warranted 
free  from  average  except  general,  or  the  ship  should  be  stranded.  The 
wheat  was  shipped  in  bulk ;  and  during  bad  weather,  which  caused  the 
vessel  to  make  water  and  rendered  the  use  of  the  pumps  necessary,  752. 
worth  of  the  wheat  was  pumped  out  with  the  water,  and  wholly  lost. 
The  Court  of  Exchequer  held  that  the  underwriters  were  protected  from 
liability  by  the  warranty.  In  the  report  of  this  case  in  Meeson  k 
Wekby,  Lord  Abinger  is  made  to  give  an  account  of  Davy  v,  Milford 
wholly  at  variance  with  the  facts  of  that  case,  but  which  answers  to 
Lewis  V.  Rucker,  2  Burr.  1167  (not,  as  suggested  by  Mr.  Phillips  in 
his  vei7  able  work  2  Phillips  on  Insurance,  459  n.  2,  to  Hedburg  v. 
Pearson,  7  Taunt.  154  (E.  C.  L.  R.  vol.  2).  The  case  referred  to  by 
Lord  Abinger  was  one  in  which  «  each  hogshead  was  separately  valued 
and  insured ;  and  therefore  a  loss  of  one  was  properly  held  to  be  a 
total  loss  of  that  hogshead."  *This  identifies  the  case  of  which  r^^^o-r 
Lord  Abinger  was  speaking  as  Lewis  v.  Rucker,  in  which  there  '- 
was  a  separate  valuation  of  each  hogshead,  whilst  in  Hedburg  v.  Pear- 
son the  insurance  was  upon  «  hogsheads  of  sugar,"  generally,  without 
any  separate  valuation  of  each  hogshead.  That  Lewis  v.  Rucker  was 
the  case  referred  to  by  Lord  Abinger  appears  still  more  clearly  upon 
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reference  to  the  contemporaneous  report  of  Hills  v.  The  London  Asssr* 
ance  Corporation,  9  L.  J.  N.  S.  Exch.  27,  where  Lord  Abinger  is 
reported  as  having  referred  to  the  case  in  Burrow's  Reports,  and  not  to 
that  of  Davy  v.  Milford.  This  correction  makes  the  judgment  con- 
sistent, so  far  as  it  touches  the  question  whether  shipment  in  paektges 
makes  any  difference  in  the  liability  of  the  underwriter.  The  folIoiriDg 
passage  in  the  judgment,  as  reported  in  5  M .  &  W.,  is  material,  riz. : 
<«  where  the  insurance  is  upon  each  package  separately"  (not  merely 
where  the  cargo  is  shipped  in  packages,  but  " where  the  insurance"  as 
in  Lewis  v.  Rucker,  «  i$  upon  each  package  ieparately")  « it  is  to  be 
treated  as  a  total  loss  upon  each  package  lost ;  but  when  it  is  an  insur- 
ance upon  the  bulk,  unless  the  loss  exceed  a  certain  value  upon  tk 
particular  article,  there  is  no  average  loss ;  and  there  cannot  in  snch  « 
case  be  any  total  loss  of  a  portion  only  of  the  cargo."  This  judgment 
of  the  Court  of  Exchequer  lends  no  countenance  to  the  doctrine 
asserted  by  the  plaintiffs,  that  the  entire  loss  of  a  part  of  a  cargo  of 
the  same  description  of  goods  may  be  partial  or  total,  according  to 
whether  the  cargo  was  shipped  in  bulk  or  in  separate  packages ;  and, 
if  the  latter,  whether  the  amount  lost  consisted  of  part  only  of  each 
♦A^Ri  ^^^  every,  *some  or  one,  or  of  the  whole,  of  one  or  more  of  snch 
-*  packages. 
In  Navone  v.  Haddon  (H.  1850),  9  Com.  B.  80  (E.  C.  L.  R.  vol.  67), 
the  insurance  was  upon  81  bales  of  waste  silk,  valued  at  224&L,  and 
warranted  free  of  particular  average  unless  the  ship  should  be  stranded, 
upon  a  voyage  from  Genoa  to  Leghorn,  and  thence  to  Liverpool.  The 
vessel  was  forced  by  stress  of  weather  to  put  into  Gibraltar  to  repair; 
and  some  of  the  bales  of  silk  were  found  to  be  so  damaged  by  the  eet 
water  that  the  master,  in  the  exercise  of  a  reasonable  discretion,  such 
as  a  prudent  owner  uninsured  would  have  exercised,  sold  them  on  the 
spot.  They  might,  however,  at  a  reasonable  expense,  have  been  pat  in 
a  condition  to  be  brought  to  Liverpool  in  another  vessel.  The  Lord 
Chief  Justice  (Lord  Truro),  in  giving  judgment,  said  that  "  no  one  of 
the  bales  was  so  damaged  as  to  make  the  whole  contents  useless  for 
any  mercantile  purpose.  There  was,  therefore,  no  entire  loss  of  any 
one  bale."  And,  again,  "the  facts  found,  are,  that  the  silk  in  qnes- 
tion  was  only  partially  damaged,  that  no  one  package  was  so  injured  as 
in  the  result  to  lead  to  its  entire  destruction,  but  that  the  whole  mieht 
have  been  sent  forward,  as  silk,  in  a  reasonable  time,  and  at  a  reason- 
able  expense."  These  expressions  are  relied  upon  to  show  that,  in 
Lord  Truro's  opinion,  if  any  one  bale  had  been  wholly  destroyed,  the 
assured  might  have  recovered.(a)  We  do  not  however  understand  them 
in  that  sense ;  the  Lord  Chief  Justice  was  speaking  with  reference  to 

(a)  In  the  course  of  the  argument  in  the  case  in  the  text,  Wilde  produced  the  policy  in  Naroat 
V,  Haddon,  by  vhich  it  appeared  that  each  bale  was  Beparat<dy  valued.  This  fact  is  net  noticed 
In  the  report  of  that  case. 
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Ihe  facte  before  him,  and  used  the  fact  that  no  one  package  was  entirely 
destroyed  *to  show  that  not  only  was  the  plaintiff  not  entitled  to  r^j^oq 
recover,  but  that  there  was  nothing  to  raise  any  serious  question  ^ 
of  liability,  such  as  the  present  discussion  shows  might  have  arisen  if 
any  one  of  the  bales  of  silk  had  been  wholly  destroyed.  It  has  also 
been  said  that,  in  the  course  of  the  argument  in  Navone  v.  Haddon, 
Cresswell,  J.,  recognised  Davy  v.  Milford,  15  East,  559,  as  good  law. 
This  however  was  erroneous,  because  the  learned  Judge  cited  Davy  v. 
Milford  as  an  authority  only  to  show  that  the  plaintiff,  in  Navone  v, 
Haddon,  could  not  recover  in  respect  of  what  was  saved  m  specie  though 
deteriorated,  as  to  which  point  the  decision  in  Davy  v.  Milford  has  not 
been  questioned.  The  same  remark  applies  to  the  citation  of  Davy  v. 
Milford  by  Dampier,  J.,  in  Glennie  v.  The  London  Assurance  Corn-* 
pany,  2  M.  &  S.  371,  376  (E.  C.  L.  R.  vol.  28),  for  the  purpose  of 
showing  that  the  warranty  against  particular  average  exempted  the 
imderwriters  from  liability  in  respect  of  a  cargo  of  rice  so  damaged  that 
it  did  not  produce  sufficient  to  pay  the  freight. 

Mr.  Stevens's  work  On  Average  was  also  referred  to  by  the  plaintiff 
below :  but,  so  far  as  it  can  be  considered  an  authority,  it  is  against  the 
existence  of  any  distinction  for  this  purpose  between  a  shipment  in  bulk 
and  a  shipment  in  separate  packages.  At  pages  224  and  225  (5th  ed.) 
the  author  states  it  to  have  been  the  practice  to  insert  in  the  policy  an 
express  clause,  <<topay  average  on  each  package,'^  (<as  if.  separate 
intereste,  separately  insured,"  or  <<to  pay  average  on  each  ten,  fifteen, 
twenty  hogsheads  (as  the  agreement  may  be),  succeeding  numbers  as  if, 
to. ;"  and  he  proceeds  to  say,  « it  is  now,  indeed,  considered  so  much 
agreeable  to  usage,  where  goods  are  insured  direct  *from  the  ri^AA(\ 
place  of  growth  or  manufacture,  that  if  the  clauses,  'to  pay  ^ 
trerage  on  each  species'  of  produce,  or  <  on  each  package'  of  manufac- 
tured goods  are  not  inserted,  yet  a  liberal  construction  is  put  upon  the 
omission,  and  the  policy  is  acted  on  as  if  they  were.  The  reason  is 
this, — ^that  no  objection  would  have  been  made  to  it  when  the  insu- 
rance was  effected,  and,  in  consequence,  it  is  considered  in  practice,  as 
4  mere  verbal  omission  of  the  broker,  and,  treated  as  such : — agreeably 
to  the  opinion  of  Magens"  (74),  «  who  says, — « in  an  insurance  made 
generally  on  goods,  each  different  parcel  or  kind  of  goods  ought  to  be 
considered  by  itself.'  "  This  statement  of  the  author  shows  that  it  was 
the  practice  in  certain  cases  only  to  insert  express  words  to  bind  the 
underwriters  to  pay  in  respect  of  each  package,  and  that  their  omission 
was  in  such  cases  only,  not  universally,  treated  as  a  mistake,  and  the 
policy  acted  upon  as  if  it  had  contained  them.  So  far  indeed  is  the 
author  from  suggesting  that  the  policy  without  such  words  would  in 
point  of  law  bind  the  underwriters  as  to  each  package,  that  in  the  note 
to  page  224  he  states  a  doubt  of  M agens,  « if  101  chests  of  goods  be 
bsnred  and  three  chests  be  totally  damaged,  so  as  to  be  worth  nothing. 
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whether  the  loss  can  be  claimed  of  the  underwriters/'  and  goes  on  to 
8aj,  (<  Strictly  speaking  it  cannot,  and  it  is  to  obviate  this  difficulty  thtt 
the  above  clauses  are  by  his  recommendation  introduced  into  the  policy." 
So  that  the  opinion  of  the  author  is  against  the  claim  of  the  plaintiffi 
below  founded  upon  the  shipment  having  been  in  bags,  in  the  absence 
of  an  express  separate  insurance  of  each  bag.  At  page  233,  however, 
he  states  two  points  to  be  settled,  viz. :  <<  That  when  goods  are  war- 
ranted free  of  average,  the  underwriters  are  liable  to  pay  a  total  loss 
*441 1  ^^  **  part,  or  a  partial  loss  of  the  whole,  if  part  of  the  thing 
^  insured  go  in  bulk  to  the  bottom  of  the  sea :  or,  if  it  be  rendered 
totally  worthless,  though  it  subsist  in  specie,  and, — ^that  (with  the  same 
warranty),  they  are  not  liable  to  pay  a  partial  loss,  though  it  be  in  fact 
a  total  loss  of  a  part,  if  that  loss  be  the  consequence  of  sea-damage." 
For  the  first  of  these  points,  he  refers  only  to  the  case  of  Davy  v,  id- 
ford,  15  East,  559 ;  and  it  is  remarkable  that  in  this  part  of  the  work 
he  is  speaking  without  reference  to  any  distinction  between  a  shipment 
in  bulk  or  in  packages.  At  page  237,  the  same  author  says  that, 
<<  where  there  is  a  total  loss  of  a  part  in  bulk,  whether  it  goes  to  the 
bottom  of  the  sea  by  accident,  or  whether  by  being  rendered  worthless 
it  is  thrown  into  the  sea,  or  remain  on  land,  the  underwriters  are  liable; 
though  the  article  be  insured  <free  of  particular  average.'"  The 
authorities  referred  to  for  this  position  are,  the  judgments  of  Lord  Al- 
vanley  in  Dyson  w.  Rowcroft,  8  B.  &  P.  474,  and  of  Lord  EUenborongh 
and  Abbott,  J.,  in  Cologan  v.  The  London  Assurance  Company,  5  M. 
&  S.  447.  In  both  those  cases,  however,  the  goods  were,  for  augfat 
that  appears,  shipped  in  bulky  and  the  loss  was  held  to  be  total  of  the 
entire  cargo ;  and  both  Lord  Alvanley  and  Lord  EUenborough  confined 
their  judgments  to  that  view  of  the  case ;  whilst  the  extrajudicial  dictum 
of  Abbott,  J.,  as  already  observed,  was  to  the  same  effect  as  Davy  9. 
Miiford.  This  statement  of  Mr.  Stevens  upon  this  point,  therefore, 
must  stand  or  fall  with  that  case. 

There  remains  to  be  noticed  the  learned  work  of  Mr.  Amould,  in 
which  (page  1038)  the  law  is  laid  down  as  contended  for  by  the  plain- 
*4421  ^^^  below ;  but,  whilst  we  fully  *recognise  the  merit  of  that 
-'  work  as  a  compilation,  we  cannot  treat  it  as  establishing  a  propo- 
sition not  borne  out  by  the  authorities  referred  to  by  the  learned  author, 
all  of  which  we  have  examined  for  ourselves. 

It  appears,  upon  this  review  of  the  authorities,  that  the  judgment  in 
Davy  V.  Miiford  did  not  proceed  upon  the  fact  of  the  goods  having  been 
shipped  in  packages,  and,  indeed,  that  it  could  not  be  sustained  upon 
that  ground.  It  was  not  put  upon  the  ground  that  the  flax  saved  could 
not  have  been  brought  in  the  state  of  flax  to  its  destination,  because,  in 
that  case,  the  plaintifi*  ought  to  have  recoveped  for  a  total  loss,  with 
benefit  of  saltage  to  the  underwriters.  It  is  at  variance  with  the  plain 
meaning  of  the  memorandum,  and  with  numerous  authorities  from  whidi 


6  ELLIS  &  BLAOEBURN.    Q.  B.  442 

attempts  have  been  made  to  distinguish  it  (amongst  others  Hills  v.  The 
London  Assnrance  Company,  5  M .  &  W.  569t) :  and  so  far  as  the  judg- 
ment was  against  the  underwriters  it  must  now  be  considered  as  over- 
ruled. The  same  of  the  dicta  of  Abbott,  J.,  and  Holroyd,  J.,  in  Cologan 
r.  The  London  Assurance  Company,  2  M.  &  S.  447  (E.  C.  L.  R.  vol.  28). 
The  same  of  the  dictum  of  Gibbs,  C.  J.,  in  Hedburg  v,  Pearson,  7 
Taunt.  154  (E.  C.  L.  R.  vol.  2),  whioh  arose  from  a  misapprehension 
of  Davy  v.  Milford.  The  citations  of  Davy  v.  Milford  by  Dampier,  J., 
in  Glennie  v.  The  London  Assurance  Company,  2  M.  &  S.  371,  and  by 
Cresswell,  J.,  in  Navone  v.  Haddon,  9  C.  B.  30  (E.  C.  L.  R.  vol.  67), 
were  for  the  purpose  of  showing  that  the  plaintiffs  in  those  cases  could 
not  recover  in  respect  of  what  remained  in  specie,  and  they  add  nothing 
to  its  supposed  authority  as  to  the  right  to  recover  for  the  part  that 
was  lost.  The  supposed  reference  to  Davy  *v.  Milford  by  Lord  r^^^Q 
Abinger  in  Hills  r.  The  London  Assurance  Company  appears  to  *- 
have  been  a  mistake  of  the  reporter. 

These  remarks  upon  the  cases  cited  dispose  also  of  the  statements  in 
the  text  books  founded  upon  them ;  and  it  appears  in  the  result  that 
there  is  no  authority  binding  us  to  construe  the  memorandum  in  any 
sense  different  from  the  ordinary  meaning  of  the  words. 

We  have  looked  into  the  works  of  foreign  writers,  to  ascertain  whether 
there  was  anything  in  the  general  maritime  law  to  guide  us  in  our  judg- 
ment. 

In  Valin,  Commentaire  sur  TOrdonnance  de  la  Marine  du  mois 
d'Aofit,  1681,  liv.  iii.  tit.  vi.,  des  Assurances,  art.  47  (vol.  2,  p.  113), 
and  Em^rigon,  Traits  Des  Assurances,  chapitre  12,  sections  45,  46  (2d 
volume  of  the  edition  by  Boulay-Paty,  pages  8  to  20),  the  history  and 
effect  of  the  warranty  "free  of  particular  average"  are  stated  and  dis- 
cussed. It  appears  that  a  similar  clause  was  in  use  in  Italy  as  early  as 
the  16th  century,  and  that  it  was  confined  in  construction,  by  the  Italian 
lawyers,  to  cases  of  trifling  and  inconsiderable  jettison,  or  damage  in 
nsual  and  ordinary  events.  Valin,  in  his  commentary,  objects  to  the 
general  introduction  of  such  a  clause  on  the  ground  of  its  tendency  to 
abuse,  because  of  giving  the  captain  an  interest  in  the  destruction  of 
the  vessel  by  stranding ;  and  that  notion,  at  one  time,  prevailed  to  such 
an  extent  that  the  Court  of  Admiralty  at  Marseilles,  in  1718,  exceeded 
its  jurisdiction  so  far  as  to  make  an  ordonnance  (shortly  afterwards 
annulled  by  the  Parliament  of  Aix)  prohibiting  the  introduction  of  the 
clause  into  policies  under  a  heavy  penalty.  The  opposite  view,  how- 
ever, ultimately  prevailed.  Pothier  (Du  Contrat  d* Assnrance,  No. 
163),  *;6m&'igon  (ubi  suprS.),  and  Boulay-Paty  in  his  common-  p^. .. 
tary  on  ]&m^rigon  (2  ]6m^rigon,  14),  show  it  to  have  been  settled  ^ 
in  France,  long  before  the  Code  de  Commerce  (see  s.  409),  that  the 
clause  "free  from  average"  was  valid,  and  exempted  the  underwriters 
from  all  average  loss,  whether  general  or  particular,  except  in  cases  of 
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total  loss  of  the  whole,  either  actnal  or  constructive.  We  find  no  trace, 
throughout  the  discussions  of  the  subject  by  those  great  lawyers,  of  a 
distinction  as  to  the  mode  in  which  the  cargo  is  packed.  The  diversi- 
ties of  opinion  expressed  by  them  relate  to  the  validity  of  the  clause, 
and  the  extent  and  character  of  the  loss  which  should  be  considered  as 
falling  within  its  terms,  and  not,  in  any  respect,  to  the  circumstance  of 
.shipment  in  bulk  or  in  packages.  Indeed,  in  one  of  the  cases  (a)  re- 
ported by  Em^rigon,  chapter  12,  section  46  (2  Em^rigon,  by  Boulay- 
Paty,  18),  the  cargo  consisted  of  soap  in  boxes,  and  the  assured  were 
held  not  to  be  entitled  to  recover  in  respect  of  a  jettison  (in  the  nature 
of  general  average)  of  200  boxes.  Under  the  circumstances  of  that 
case,  the  assured  in  an  English  policy,  with  the  ordinary  memorandum, 
would  have  been  entitled  to  recover,  either  on  the  ground  that  it  was  & 
general  average  loss  or  that  the  ship  was  stranded.  That,  howeveri 
would  only  be  in  consequence  of  the  express  exceptions  of  general  are- 
rage  and  stranding  in  the  English  form ;  and  the  case  is  in  point  to 
show  that  the  clause  <(free  of  average''  was  considered  by  Em^rigon 
to  apply  to  the  whole  cargo,  though  shipped  in  separate  packages. 

In  America  the  point  has  been  much  considered :  and  it  appears,  from 
♦JJ.'^l  ^^  authorities  cited  in  argument,(6)  to  be  *there  held  that  the 
-'  form  of  shipment,  whether  in  bulk  or  in  separate  packages,  makes 
no  difference  in  the  liability  of  the  underwriters ;  and  that  the  assured 
has  no  claim  on  account  either  of  a  partial  destruction  of  the  value  of 
the  article,  or  a  destruction  of  a  part  of  the  article,  whether  it  be  shipped 
in  bulk  or  in  separate  packages,  unless  the  policy  indicate  that  a  loss  is 
to  be  adjusted  on  each  package ;  in  other  words,  unless  each  package 
is  separately  valued  and  insured. 

It  was  said,  by  the  learned  counsel  for  the  plaintiffs  below,  that  the 
authority  of  the  foreign  decisions,  on  this  subject,  was  weakened  by  the 
fact  that,  in  other  countries,  abandonment  is  permitted  to  the  assured 
in  cases  where  the  average  bears  a  large  proportion  (now  in  France  75 
per  cent. ;  Code  de  Commerce,  369,  Dictionnaire  du  Gontentieux  Com- 
mercial, tit.  D^laiasementy  n.  45 :  in  America  50  per  cent. ;  Phillips, 
sect.  1536  (vol.  2,  p.  271,  3d  ed.) )  to  the  entire  value  of  the  subjeet 
insured.  These  provisions,  no  doubt,  give  a  wider  application  to  the 
doctrine  of  constructive  total  loss  and  abandonment,  and  increase  the 
liability  of  underwriters,  by  enlarging  the  nimiber  of  cases  in  which  the 
loss  is  considered  total ;  but,  with  respect  to  those  cases  in  which  the 
loss  is  partial,  the  construction  to  be  put  upon  the  language  of  the 
memorandum  ought  to  be  everywhere  one  and  the  same.  All  conside- 
rations of  hardship  are  excluded  by  the  nature  of  the  question,  What 
is  the  true  construction  of  the  contract  which  the  parties  have  entered 

(a)  The  eaae  of  Le  Faret,  2  Em^ri^n,  18. 

(6)  The  anthoritieB  eited  were  those  ooUected  in  PhUlips  On  Insurance,  s.  1773,  toI.  2,  p.  459, 
Sdedifc. 


6  ELUS  &  BLACKBURN.    Q.  B.  44$ 

> 

into  ?  Is  this  a  case  in  which  the  underwriters  have  contracted  to  be 
liable  or  have  stipulated  to  be  exempt?  Moreover,  we  refer  to  the 
foreign  authorities,  only  to  show  that  there  is  nothing  in  the  general 
law  merchant  to  sanction  the  proposition  contended  for  by  the  plaintiffs 
below,  or  in  any  way  inconsistent  with  the  result  at  which  we  have 
arrived. 

*It  was  suggested,  during  the  course  of  the  argument,  that  r^^^^/* . 
there  was  some  usage  of  trade  affecting  the  question :  but  no  ^ 
such  usage  is  stated  in  the  case  to  exist  in  point  of  fact ;  and  we  need 
not  consider  how  far  such  a  usage,  if  it  existed  in  fact,  could  control 
the  terms  of  the  policy. 

We  have  not  lost  sight  of  the  argument  of  the  defendant  below,  that, 
although  the  policy  is  upon  a  voyage  in  "ship  or  ships,"  it  expresses, 
vithm  its  four  corners,  the  entire  contract  between  the  parties :  that 
the  subsequent  declaration  of  interest  was  merely  the  act  of  the  assured 
in  the  exercise  of  a  power  conferred  upon  them,  and  that  they  could 
not  thereby  alter  the  effect  of  the  policy.  We  need  not,  however, 
farther  notice  this  argument,  because,  assuming  in  favour  of  the  assured 
that  each  of  the  policies  had  contained  the  words  in  which  the  interest 
was  declared  upon  the  first,  viz. :  "per  Waban  fit,  m.  |  c  2688  bags  lin- 


seed 1600Z.,"  in  our  judgment  the  result  ought  to  be  the  same. 

We  are  of  opinion  that,  where  memorandum  goods  of  the  same 
species  are  shipped,  whether  in  bulk  or  in  packages,  not  expressed  by 
distinct  valuation  or  otherwise  in  the  policy  to  be  separately  insured, 
and  there  is  no  general  average,  and  no  stranding,  the  ordinary  memo- 
randum exempts  the  underwriters  from  liability  for  a  total  loss  or  de- 
struction of  part  only,  though  consisting  of  one  or  more  entire  package 
or  packages,  and  though  such  package  or  packages  be  entirely  destroyed 
or  otherwise  lost  by  the  specified  perils.  As  to  their  liability  in  respect 
of  different  species  we  need  not  express  any  opinion. 

For  these  reasons  we  reverse  the  judgment  of  the  Court  of  Queen*s 
Bench,  and  give  judgment  for  the  defendants  below. 

Judgment  for  the  defendants. 

A  poKcy  of  insurance  was  executed  the  cotton  were  washed  overboard^  and 

to  the  amount  of  $5200  on  104  bales  an  action  of  covenant  for  their  insured 

of  cotton,  valued  at  $50  per  bale,  shipped  value  was  brought :  held,  that  the  per- 

at  Savannah  for  Philadelphia,  freight  centage  was  to  be  counted  on  the  whole 

to  be  75  cents  per  bale  with  primage  value  of  the  cotton  insured,  and  not  on 

and  average  accustomed  :  in  the  policy  each  bale  separately,  and  that  there 

it  was  stipulated  that  "  no  loss  or  ave-  could  be  no  recovery  for  a  loss  or  damage 

rage  shall  in  any  case  be  paid  under  under  five  per  cent,  unless  it  happened 

^ve  per  cent,  unless  general."     On  the  by  way  of  general  average :  Newlin  v, 

voyage,  during  a  storm,  four  bales  of  Ins.  Co.,  20  Penna.  State  Rep.  812. 
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*447]     *IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Queen's  Bench.) 

CHARLES  HENRY  COOPER  v.  FREDERICK  WILLIAM 

SLADE.    May  9. 

Two  ooants  for  penRlties  under  The  Cormpt  Practices  Prerention  Act»  1854  (17  A  18  Vict  e.  IM): 
one  for  promising  money  to  an  elector  to  induce  him  to  roto  at  an  election ;  and  the  other  fir 
cormptly  giving  him  money  on  aeoonnt  of  having  YOtod  at  the  election.  Plea:  Not  gtAtj^ 
by  Btatato.  Verdict  for  plaintiff,  subject  to  an  exception  that  there  was  no  eridenee  to  go  M 
the  jury.  On  the  bill  of  exceptions  the  eyidence  was  set  out :  by  which  it  appeared  tkat 
defendant,  8.,  was  a  eandidato  at  a  contested  election  for  a  borough,  standing  with  M.  A  wit- 
ness, T.,  gave  evidence  that  he  was  in  S.  A  M.'s  committee  room  when  there  was  a  discosnei 
about  travelling  expenses;  that  defendant's  agent  for  election  expenses  asked  defendant  vbe- 
ther  it  would  be  legal  to  pay  travelling  expenses  to  bring  up  the  outvoters;  defeedsit 
answered  it  would  be  legal  to  pay  what  the  voters  paid  out  of  pockets  Thereupon  T.  wrote  ts 
0.,  an  outvoter,  asking  him  to  come  up  and  vote  for  S.  and  M.,  adding,  "  your  railway  ezpeuei 
will  be  paid."  C.  came,  and  voted  for  8.  and  M. ;  and  his  expenses  wore  paid  by  the  electka 
auditor,  on  the  voucher  of  defendant's  election  agent,  written  on  T/s  letter. 

Held,  by  the  Exchequer  Chamber,  that  a  promise  to  pay  travelling  expenses,  conditioned  oa  tkt 
voter  voting  in  a  particular  manner,  was  an  offence  within  the  Act,  and  that  actual  pavrntet  a 
pursuance  of  such  a  promise  to  pay  was  corrupt  and  an  offence  within  the  Act ;  but  that  pey- 
ment  j(  such  expenses,  without  any  such  condition,  was  not  Ulegal :  and  that  there  was  ia  tkn 
case  no  evidence  to  go  to  the  jury  that  the  defendant  authorized  a  promise  to  pay  the  expcDSH 
of  thMe  outvoters  only  who  should  vote  for  him.  Venire  de  novo  awarded.  WUliami,  J^ 
dissentiente,  on  the  ground  that  there  was  some  evidence  of  a  promise  oonditioned  on  the  voter 
voting  in  the  particular  manner. 

This  was  a  proceeding  in  error  by  the  defendant  on  a  bill  of  ex- 
ceptions. The  declaration  contained  a  preliminary  averment  that,  after 
the  passing  of  the  Corrupt  Practices  Prevention  Act,  1854  (17  k  18 
Vict.  c.  102),  an  election  for  two  members  was  holden  at  Cambridge- 
It  then  contained  seventy-nine  counts.  The  seventh  count  was  for  t 
penalty,  « for  that  defendant  promised  money  to  or  for  one  Richard 
Carter,"  a  voter,  « in  order  to  induce"  him  "  to  vote  at  the  said  electioD." 
The  eighth  count  for  a  penalty,  for  that  defendant  « corruptly  gave 
money  to  or  for  the  said  Richard  Carter,"  then  being  a  voter,  ♦*<« 
account  of  the  said  Richard  Carter  having  voted  at  the  said  election." 
♦4481       *^^^^  •  The  general  issue,  by  stat.  21  Jac.  1,  c.  4,  s.  4. 

-*       The  verdict  as  to  the  7th  and  8th  cpunts  was  for  the  plaintiff. 

The  bill  of  exceptions  set  forth  that  the  cause  came  on  for  trial  at  the 
Cambridge  Summer  Assizes,  1855,  before  Parke,  B.  That  it  was  proved 
that  George  Brimley  was  the  election  auditor  for  Cambridge  for  the 
year  1854 ;  that  the  election  of  two  members  took  place  in  August, 
1854,  and  was  duly  held ;  that  Viscount  Maidstone  and  the  defendant 
were  two  candidates  on  one  side;  that  Samuel  Peed  was  appointed  the 
defendant's  agent  for  election  expenses ;  that  Carter  was  a  voter,  who 
at  the  time  of  the  election  was  at  Huntingdon ;  that  he  received  the 
following  letter.  «  Cambridge  Borough  Election.  Committee  Room, 
Lion  Hotel,  August  12th,  1854.     Sir,  The  Mayor  having  appointed 
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Wednesday  next  for  the  nomination^  and  Thursday  for  the  polling,  you 
are  earnestly  requested  to  return  to  Cambridge,  and  record  your  vote 
in  favour  of  Lord  Maidstone  and  F.  W.  Slade,  Esq.,  Q.  C.  Yours 
truly,  Chables  Balls,  Chairman.  Your  railway  expenses  will  be  paid." 
This  letter  was  a  printed  circular,  with  the  exception  of  the  words 
"Your  railway  expenses  will  be  paid,"  which  were  in  manuscript. 
Carter,  in  consequence,  came  to  Cambridge,  and  voted  for  Maidstone 
and  Slade.  The  auditor,  Brimley,  at  the  trial,  produced  the  letter 
of  August  12,  with  a  memorandum  written  on  it :  <<  Allowed  Ss. 
for  expenses  from  Huntigdon, .  William  Thirkbttlb  ;"  and  another, « I 
allow  Mr.  R.  Carter's  claim  to  have  Ss.  for  travelling  expenses,  S. 
p£ED;"  and  gave  evidence  that  it  was  brought  to  him  with  only  the 
first  memorandum,  and  that  he  sent  it  back  to  have  it  vouched  by 
Peed,  and,  on  its  being  brought  back  with  the  memorandum  signed 
*by  Peed,  he  paid  Carter  8«.  out  of  the  money  deposited  with  r^^AAq 
him  on  account  of  the  defendant.  William  Thirkettle  was  called  ^ 
as  a  witness  for  the  plaintiff.  His  evidence  was  set  out,  in  the  bill  of 
exceptions,  as  follows.  The  witness  stated  <<  that  he  was  clerk  to  the 
said  Samuel  Peed  at  the  said  election  in  1854 ;  that  there  was  a  com- 
mittee for  conducting  the  election  of  Viscount  Maidstone  and  Mr.  Slade ; 
that  Charles  Balls  acted  as  chairman  of  such  committee ;  that  he,  Thir- 
kettle, saw  Slade  at  the  committee  room,  and  had,  in  Slade's  presence, 
heard  the  question  of  travelling  expenses  discussed ;  and  that  Slade 
said  it  was  legal  to  pay  travelling  expenses  to  bring  up  the  outvi)ters ; 
that  Slade  gave  his  opinion,  that  such  travelling  expenses  might  be 
paid,  for  the  guidance  of  Samuel  Peed :  that  Peed  asked  Slade  whether 
it  would  be  legal  to  get  up  the  outvoters  and  pay  their  legal  travelling 
expenses,  what  they  paid  out  of  pocket :  that  he,  Thirkettle,  could  not 
say  whether  Mr.  Balls  was  there  at  the  time ;  and  that  he,  Thirkettle, 
wrote  the  words  '  your  railway  expenses  will  be  paid*  at  the  bottom  of 
the  said  letter  above  set  out,  after  Slade  had  said  that  the  payment  of 
travelling  expenses  was  legal.  On  cross-examination  Thirkettle  stated 
that,  when  the  said  question  was  put  to  Slade,  a  law  book  was  sent  for, 
and  brought,  and  the  opinion  of  Chief  Justice  Tindal  read :  and  upon 
that  Slade  said  <!  think  the  expenses  are  legal,  and  that  nothing 
beyond  legal  expenses  are  to  be  paid:'  and,  on  re-examination  by  the 
counsel  for  the  plaintiff,  Thirkettle  stated  that  he  thought  that  the 
words  used  by  Slade  were  'to  pay  merely  the  expenses  out  of  pocket.' 
The  counsel  for  the  defendant  did  not  off^  any  evidence  on  his  behalf, 
but  insisted"  that,  upon  the  '''evidence  so  given,  the  defendant  r«4rA 
was  entitled  to  a  verdict  on  the  7th  and  8th  counts,  <<  and  prayed  ^ 
the  said  justice  so  to  direct  the  jury :  but  the  said  justice  did  then  and 
there  declare  and  deliver  his  opinion  to  the  jury  aforesaid,  that  the  said 
several  matters  so  produced  and  given  in  evidence  on  the  part  of  the 
Bud  Charles  Henry  Cooper  were  sufficient,  and  ought  to  be  left  to  the 
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jury  for  their  consideration ;  and  that,  if  the  jury  were  satisfied,  npoa 
the  evidence,  that  the  defendant  did,  by  himself  or  any  other  person 
on  his  behalf  authorized  by  him  so  to  do,  promise  money  to  the  said 
Richard  Carter  in  order  to  induce  him  to  vote  for  the  said  defendant, 
that  they  should  find  the  7th  count  for  the  plaintiff,  although  the  snmof 
money  so  promised  was  no  more  than  the  fair  and  reasonable  expenses 
of  Carter's  travelling  from  Huntingdon  to  Cambridge,  on  the  day  of 
the  election,  and  back  again,  after  the  election,  to  Huntingdon :  And 
that,  if  the  jury  were  satisfied  upon  the  evidence  that  the  defendant 
did,  by  himself  or  any  other  person  on  his  behalf  authorized  by  him  w 
to  do,  give  money  to  the  said  Richard  Carter  on  account  of,  that  is  to 
say,  that  the  moving  cause  of  his  giving  such  money  was,  the  said 
Richard  Carter's  having  voted  for  the  defendant,  that  they  should  find 
the  8th  count  for  the  plaintiff,  although  the  sum  of  money  so  given  was 
no  more  than  the  fair  and  reasonable  expenses  of  Carter's  travelling 
from  Huntingdon  to  Cambridge,  on  the  day  of  the  election,  and  back 
again,  after  the  election,  to  Huntingdon,  and  although  the  said  defend- 
ant* honestly  believed  he  was  committing  no  offence  thereby ;  and  with 
that  direction  the  said  justice  left  the  same  to  the  jury.  Whereupon 
the  said  counsel"  for  Slade  excepted  on  the  ground  that  there  was  no 
e\idence. 

n.A'^ii  *The  case  was  argued  in  the  Vacation  after  last  Hilary 
^  Term. (a) 
Knowles^  for  the  defendant  below. — Stat.  17  &  18  Vict.  c.  102,  repeals 
all  the  previous  Acts  relating  to  bribery.  By  sect.  2  the  doing  of  cer- 
tain acts  is  defined  to  be  bribery,  and  all  persons  so  offending  are  d^ 
clared  guilty  of  a  misdemeanour,  and  liable  to  forfeit  the  sum  of  one 
hundred  pounds.  Amongst  those  acts  are  enumerated  giving  or  promise 
ing  any  money  or  valuable  consideration  to  any  voter,  « in  order  to 
induce  any  voter  to  vote,  or  refrain  from  voting,"  or  «  corruptly"  doing 
any  such  act  on  account  of  such  voter  having  voted  or  refrained  from 
voting.  The  two  counts  on  which  the  verdict  has  been  taken  follow  the 
words  of  this  enactment ;  and  the  question  raised  on  the  bill  of  excep- 
tions is  whether  the  evidence  given  proved  that  the  defendant  below 
was  guilty  of  both  offences.  The  whole  of  the  second  section  is  subject 
to  a  proviso  that  the  enactment  shall  not  extend  « to  any  money  paid 
or  agreed  to  be  paid  for  or  on  account  of  any  legal  expenses  bon&  fide 
incurred  at  or  concerning  any  election."  It  is  clear,  therefore,  that 
the  Legislature  did  not  contemplate  that  every  previous  promise  to  pay, 
or  every  subsequent  payment  of  money,  should  be  an  offence.  Is  then 
the  bonfi  fide  payment  of  money  on  account  of  travelling  expenses 
illegal }     It  is  not  so  at  common  law.     Prim&  facie,  it  is  as  reasonable 

(a)  Febniary  Ist  Before  AldeiYon  and  Brarowell.  Bs.,  and  CreiaweU  and  Willianit,  J»» 
Martin,  B.,  and  Crowder,  J.,  heard  part  of  the  argnmenl  but  left  the  Court  before  iU  tcrmiBi* 
tion. 
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for  a  candidate  to  pay  a  voter's  expenses,  as  it  is  for  a  litigant  to  pay 
those  of  a  witness ;  and,  if  the  Legislature  had  meant  to  prohibit  such 
payments  absolutely,  they  *would  have  said  so  in  express  terms,  r-i^Afrn 
as  they  have  with  regard  to  cockades  and  banners  in  sect.  7.  *- 
£at  the  Legislature  has  not  done  so.     No  doubt,  if  the  promise  to  pay 
travelling  expenses  was  made  with  the  corrupt  intention  to  procure  the 
rote,  so  as  to  be  a  cloak  for  bribery,  it  would  be  within  this  enactment ; 
but  it  would,  in  that  case,  be  illegal  at  common  law,  just  as  refreshments 
giren  to  influence  the  election  would  be ;  Hughes  v.  Marshall,  2  Cr.  & 
J.  llS.f    The  giving  of  such  refreshments  at  all  on  the  day- of  elec- 
tion is  now  prohibited  by  sect.  23 ;  but  there  is  no  such  absolute  prohi- 
bition as  to  money.     The  prohibition  in  the  Act  is  of  the  promise  « in 
order  to  induce  any  voter  to  vote,"  or  of  "  corruptly"  paying  for  having 
TOted.    In  Sayntun  v.  Cattle,  1  Moo.  &  R.  265,  Alderson,  B.,  in  lay- 
ing it  down  that  the  payment  of  travelling  expenses  was  illegal  if  made 
a  cloak  for  bribery,  states  that  there  was  a  difference  of  opinion  as  to 
whether  the  payment  of  mere  expenses  out  of  pocket  was  legal.     He 
rather  intimates  his  own  opinion  that  they  were  not.    [Aldeuson,  B. — 
In  that  case  the  controversy  was  whether  the  plaintiff  was  aware  of  the 
payments.     It  was  clear,  in  fact,  that  they  were  not  mere  payments  of 
money  out  of  pocket ;  so  that  the  question  whether  such  would  be  legal 
or  not  was  rather  collateral.]     In  BremriJge  v,  Campbell,  6  Car.  &  P. 
186  (E.  C.  L.  R.  vol.  24),  Tindal,  C.  J.,  states  the  question  for  the  jury 
to  be  whether  the  sums  "  were  paid  really  and  bonfi  fide  for  travelling 
expenses,  and  travelling  expenses  only,  or  were  paid  to  induce  them  to 
giTe  their  votes."     The  evidence,  set  out  on  this  bill  of  exceptions,  is 
that  the  defendant  read  to  his  agent,  for  his  guidance,  this  opinion  of 
Tindal,  C.  J.,  and  the  agent,  acting  in  strict  conformity  with  it,  bon& 
fide  *paid  the  travelling  expenses  only.    Even  if  the  Chief  Jus-  ri^Arn 
tice  was  wrong  in  his  law,  it  can  hardly  be  called  corrupt  to  *- 
defer  to  him.     But  he  was  right :  it  cannot  be  illegal  in  the  candidate 
to  send  a  son  or  a  friend  in  his  carriage  to  the  poll  gratis ;  and,  if  it 
be  not,  the  mere  payment  of  the  expenses,  instead  of  furnishing  the 
carriage  gratis,  cannot  make  a  difference ;  and  the  word  «  corruptly" 
cannot  be  rejected  in  the  definition  of  the  offence  of  paying  money.    If 
a  person  who  has  been  a  candidate  learns,  long  after  the  election  is 
over,  that  a  person  who  voted  for  him  has  been  on  that  account  dis- 
missed from  his  employment,  or  turned  out  of  his  farm,  and  is  consc- 
qnently  now  in  beggary,  and  he  exerts  himself  in  his  favour,  he  certainly 
docs  acts  such  as  stat.  17  &  18  Vict.  c.  102,  s.  2,  enumerates,  and  he 
does  them  <*on  account  of  such  voter  having  voted;"  but  he  is  not 
guilty  of  a  misdemeanour  unless  this  is  done  "  corruptly."     The  utmost 
extent  to  which  the  evidence  here  goes  is,  that  the  defendant  authorized 
legal  payments ;  there  is  none  that  he  did  it  corruptly. 

OW  alley  J  contri. — It  appears  on  the  bill  of  exceptions  that  a  wit* 

VOL.  VI. — 19 
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ness  gave  evidence  that  in  the  committee  room,  in  his  preeence,  ike 
question  of  travelling  expenses  was  discussed ;  that  Peed,  the  electioii 
agent,  asked  Slade,  the  candidate,  whether  it  would  be  legal  to  get  up 
the  outvoters  and  pay  their  legal  travelling  expenses,  what  they  psid 
out  of  pocket.  In  answer  to  that  inquiry  Slade  cited  a  legal  opinion, 
that  it  was  legal  to  pay  the  expenses  to  bring  up  the  outvoters ;  be  said 
this  for  the  guidance  of  Peed.  The  witness  then  wrote  to  an  ontTOtesi 
*±KA^  ^  hring  *him  up,  asking  him  to  vote  for  Slade,  and  added,  thii 
-*  his  expenses  woidd  be  paid.  The  outvoter  did  come  up  and  lote; 
and  his  expenses  were  paid  by  the  agent.  The  first  question  is,  w)ie> 
ther  this  was  not  some  evidence  of  authority  from  Slade  to  bring  up  tbi 
outvoters ;  and,  in  order  to  induce  them  to  come  up  and  vote  for  bin, 
to  promise  to  pay  the  expenses  out  of  pocket.  The  next  question  ifl, 
whether  such  a  promise  is  not  forbidden  by  the  very  words  of  the  statute; 
and  whether  a  payment  made  in  pursuance  of  an  illegal  promise  is  not 
corrupt.  It  may  be  that  the  defendant  mistook  the  law,  and  thought 
the  illegal  act  legal ;  but  ignorance  of  the  law  does  not  excuse.  [Chess* 
WELL,  J. — It  is  no  excuse  when  the  act  which  he  does  is  itsetf  illegal; 
but,  if  the  intention  is  of  the  essence  of  the  offence,  it  is  necessary  to 
prove  it.  Such  an  intention  may  coexist  with  ignorance  of  the  bw; 
as,  for  instance,  a  person  ignorant  of  the  Acts  which  make  things  fixed 
to  the  freehold  the  subject  of  larceny  may  have  such  an  intent  to  steil 
them  as  will  make  him  guilty  of  larceny.  But  the  question  here  ib, 
whether  corruptly  is  made  part  of  the  description  of  the  offence.]  I* 
necessarily  must  be  corrupt  if  the  moving  cause  is  the  vote ;  all  the 
mischief  arises  from  that ;  Allen  v.  Hearn,  1  T.  B.  56.  In  the  sip- 
posed  case  of  relieving  a  persecuted  elector,  the  moving  cause  is  net 
his  having  voted,  but  his  being  in  distress.  But,  if  the  moving  etnse 
were  the  vote,  as  if  a  candidate  held  forth  that  he  would  indemnify  iD 
who  suffered  in  his  cause,  and  did  so,  it  would  be  corrupt  and  widn 
the  Act.  The  proviso  is  not  very  intelligible.  Perhaps  it  was  mesit 
i^Aetri  **^  *PP'y  ^  such  a  case  as  a  debtor  paying  his  just  debts  to* 
^  creditor,  not  so  much  because  he  was  a  just  creditor  as  becatf^ 
he  had  election  influence. 

Knotales  was  heard  in  reply.  Cfur.  adv.  mfi* 

Alderson,  B.,  in  this  vacation  (May  9th),  delivered  the  judgmest^ 
of  the  majority  of  the  Court. 

This  case  comes  before  us  on  a  bill  of  exceptions :  and  the  sole  qneB^ 
tion  to  be  determined  is.  Whether  the  exception  taken  to  the  ruling  of 
the  learned  Judge  can  be  sustained ;  and  that  exception  is,  that  th» 
matters  produced  and  given  in  evidence  on  the  part  of  the  plaintifi 
below  are  not  sufficient  to  entitle  the  plaintiff  to  a  verdict,  and  ougi* 
not  to  be  left  to  the  jury. 

In  determining  this  question,  we  are  to  look  to  the  declaration :  snA, 
as  that  follows  the  words  of  the  statute  on  which  it  is  founded,  we  hafo 
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to  oonstrne  that  statute.     We  are  not  called  on  to  go  into  any  general 
considerations  as  to  what  would  be  bribery  if  the  statute  had  simply 
jkrohibited  that  offence,  by  that  word ;  what  we  have  to  do  is,  to  con- 
strae  a  positive  law  which  enacts  that  to  <<  promise"  «<  money''  to  a 
▼oter  "in  order  to  induce  any  voter  to  vote,"  and  "corruptly*/  to  give 
money  to  a  voter  "  on  account  of  such  voter  having  voted,"  are  seve- 
ml]y  matters  which  subject  to  a  penalty  the  person  so  promising  or 
giying.    And,  upon  the  construction  of  this  statute,  we  are  of  opinion 
that  a  promise  to  a  voter  of  his  travelling  expenses,  conditionally  on  his 
eomiDg  and  voting  for  the  promisor,  is  within  the  first  cited  part  of  the 
enactment ;  but  that  a  promise  of  travelling  expenses  not  so  conditioned 
is  not.    What  the  statute  meant  to  prohibit  *was  an  act  directly 
ealeolated  to  influence  the  vote :  and  it  is  impossible  to  say  that 
a  Toter  finding  himself  under  the  necessity  of  voting  for  a  particular 
person  or  losing  his  travelling  expenses,  which  he  has  been  promised  if, 
ke  does  vote,  is  not  under  an  inducement  to  vote.     The  statute  cannot 
mean  to  regard  the  condition  of  the  promisor's  mind ;  otherwise  such  a 
promise  made  to  A.,  who  has  clearly  already  determined  to  vote  for  the 
promisor,  and  whom  the  promisor  did  not  propose  in  any  respect  to 
inilQenee,  would  be  out  of  the  statute,  while  a  promise  made  in  the 
eame  words  to  B.,  who  was  not  in  that  situation,  and  whom  it  was  in- 
tended to  influence,  would  subject  the  promisor  to  the  penalty.     Nor 
can  it  be  supposed  to  regard  the  voter's  mind,  as,  in  like  way,  the  same 
promise  might  or  might  not  be  lawful  according  to  the  disposition  of  the 
different  persons  to  whom  it  was  made  with  the  same  intent.     It  is  the 
act  itself  which  the  statute  intended  to  prohibit.    On  the  other  hand, 
an  unconditional  promise  of  travelling  expenses  to  a  voter  to  go  to  the 
place  of  polling,  with  leave  to  him  to  vote  or  not,  as  and  how  he  likes, 
aeems  to  us  certainly  not  a  promise  of  money  to  induce  the  voter  to 
vote,  being  neither  a  promise  with  that  view  nor  directly  calculated  to 
cause  it     This  construction  is  confirmed  by  the  8d  section,  which  must 
liaye  a  corresponding  meaning  to  the  second,  and  which  certainly  would 
indiide  a  voter  contracting  for  travelling  expenses  for  his  vote  or  his 
agreement  to  vote,  and  would  exclude  the  mere  unconditional  receipt 
of  those  expenses.     So  again  the  4th  section  only  prohibits  the  car- 
fUftiy  giving  of  meat,  &c.,  for  the  purpose  of  corruptly  influencing  a 
Toter  to  give  a  vote.     It  does  not  prohibit  the  bon&  fide  giving  of  such 
meat,  fcc.,  *unconditionaIly ;  while  sect.  28  absolutely  prohibits  r^A^^ 
^any  giving  of  refreshment  to  any  voter,  on  the  day  of  nomination  *- 
^  day  of  polling,  on  account  of  his  having  polled,  or  being  about  to 
poll,  without  using  any  such  words  as  "  in  order  to  induce."   Now  a  giv- 
ing of  refreshment  might  clearly  be  within  sect.  28,  and  not  within  sect. 
2,  because  not  given  in  order  to  induce  the  voter  to  vote ;  and  it  is  diffi- 
^t  to  see  why  a  promise  of  travelling  expenses  should  inevitably  be 
^ritluB  Beet.  2,  when  a  promise  of  refreshment  may  not  be.   Again,  con- 
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sidcr  the  consequence  of  holding  that  an  unconditional  promise  to  pty 
travelling  expenses  is  within  the  statute.  Would  giving  a  free  passage 
by  railway  be  so,  as  a  gift  of  a  valuable  consideration  ?  K  not,  there 
seems  an  absurdity  :  viz.  that  to  give  the  price  paid  for  the  place  is  ille- 
gal, but  to  give  the  place  itself  is  not.  If  the  free  passage  is  within 
the  statute,  so  also  would  be  taking  a  person  in  a  private  carriage ;  and 
the  result  would  be,  that  any  one  taking  in  his  own  carriage  a  voter  to 
the  place  of  election  without  any  bargain  that  he  should  vote  wonld  be 
guilty  of  a  crime  or  misdemeanour,  punishable  by  fine  and  imprison, 
ment,  subject  to  a  penalty  of  1002.,  and  liable  to  be  disqualified  for  life 
from  voting ;  which  is  ati  alarming  and  almost  an  absurd  consequence. 

There  is  no  authority  on  the  construction  of  this  Act :  and  the  words 
of  previous  Acts  are  difierent.     Stat.  2  G.  2,  c.  24,  s.  1,  reqiured  an 
oath  to  be  taken  by  the  voter  that  he  had  received  no  money  or  reward 
or  promise /or  money  "in  order  to  give  my  vote ;"  and  sect.  7  imposed 
a  penalty  on  a  voter  who  agreed  for  "  money  or  other  retvard*'  "  to  gite 
his  vote,'*  and  on  a  person  who  by  gift  or  retoardy  or  promise  of  gift 
^Af-on  or  rewardy  corrupted  *or  procured  a  person  to  vote.     And  stat 
■'  49  G.  8,  c.  118,  prohibited  agreements  to  give  money  to  procure 
a  return  ;  and  see  stat.  7  &  8  W.  8,  c.  4.     Under  these  Acts  some  elec- 
tion committees  have  held  the  payment  of  travelling  expenses  legal,  and 
some  illegal;  and  difierent  opinions  have  been  expressed  by  Judges: 
see  per  Alderson,  B.,  Bayntun  v.  Cattle,  1  Moo.  &  R.  465,  and  per 
Tindal,  C.  J.,  Bremridge  v.  Campbell,  5  C.  &  P.  186  (E.  C.  L.  R.  toL 
24),  Rogers  On  Elections,  7th  ed.,  266.     But  probably  the  apparent 
difierence  of  opinion  may  have  arisen  from  the  difference  of  the  circua- 
stances  of  the  particular  cases.     But  it  must  have  been  known  to  tke 
Legislature  that  such  payments  had  been  held  legal :   and  it  seema 
strange  that,  if  intended  to  be  absolutely  prohibited,  they  should  not 
have  been  prohibited  in  express  terms.     It  will  be  seen  we  attach  no 
weight  to  the  proviso  at  the  end  of  i^ect.  2  of  stat.  17  &  18  Vict.  c.  lOi 
The  same  proviso  was  in  stat.  49  G.  8,  c.  118,  s.  2 ;  but  it  is  nugatory, 
as  may  be  seen  by  reading  it  a£Srmatively  instead  of  negatively,  Tis. 
"this  Act  shall  only  extend  to  money  paid'*  "for  illegal  expenses." 
It  is  an  instance  of  what  is  very  common,  viz.  a  superfluous  proviffion 
ex  majori  cautel& :  or,  if  it  has  any  meaning,  it  is  that  given  to  it  bj 
the  learned  counsel  for  the  defendant  in  error,  viz.  payment  to  &  printtf 
or  innkeeper  of  lawful  expenses,  with  a  view  indirectly  to  induce  him 
to  vote.     It  cannot  mean  to  legalize  a  promise  made  directly  to  indaoe 
a  voter  to  vote ;  and  no  other  promise  is  within  the  statute. 

We  are  further  of  opinion  that,  if  the  letter  of  August  12th,  1854,  is 

evidence  of  a  promise  within  the  statute,  viz.  a  promise  to  pay  condi* 

tionally  on  the  voter  voting,  and  made  to  induce  him  to  vote  for  Lord 

i^Af-M  Maidstone  and  '''the  plaintifi*  in  error,  then  there  is  no  evidenc* 

-*  against  the  plaintiff*  in  error  that  he  authorized  it.   For  we  agree 
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with  the  opinion  he  expressed,  viz.  that  it  is  lawful  to  defray  travelling 
expenses  to  bring  up  the  outvoters ;  and  we  cannot  see  that  that  opinion, 
which  does  not  imply  that  the  voting  may  be  made  a  condition,  autho- 
rized the  making  of  a  promise  so  conditioned,  and  therefore  (as  the 
plaintiff  must  contend)  a  promise  prohibited  by  law.  This  of  course 
would  necessitate  a  venire  de  novo. 

But  we  entertain  a  similar  opinion  as  to  the  second  count.  We  agree 
with  the  learned  Judge  that  the  pravity  or  honesty  of  intention  of  the 
plaintiff  in  error  is  immaterial,  if  he  does  the  thing  prohibited.  But  we 
think  the  word  "corruptly"  has  a  definite  meaning.  If,  for  instance, 
there  had  been  a  previous  unlawful  promise,  conditional  on  the  voter 
voting,  or  if  there  had  been  a  previous  understanding  to  that  effect,  or 
a  corrupt  bargain  for  the  future,  we  think  the  case  would  have  been 
within  the  statute.  But  we  are  clearly  of  opinion  that  merely  paying 
the  travelling  expenses,  honestly,  with  no  previous  engagement,  is  not 
prohibited.  It  was  not  within  the  former  statute ;  Huntingtower  v. 
Gardiner,  1  B.  &  C.  297  (E.  C.  L.  R.  vol.  8) :  and  to  hold  that  it  is 
within  the  present  is  to  give  no  meaning  to  the  word  "  corruptly,*' 
which  appears  so  emphatically  used  in  relation  to  the  subsequent  doing 
of  an  act,  and  omitted  as  to  the  previous  promise  to  do  it ;  a  construc- 
tion which,  if  correct,  would  make  a  person  giving  money  or  procuring 
an  employment  within  the  second  branch  of  the  second  section,  at  any 
distance  of  time  after  the  election,  the  receiver  and  giver  being  then 
equally  *unconnected  with  the  same  constituency,  or  any  other,  r^^r*/^ 
liable  to  the  several  penal  consequences  we  have  before  referred  ^ 
to.  We  think  this  cannot  be :  and  that,  as  there  was  (for  the  reason 
above  given)  no  evidence  of  a  previous  promise  or  other  matter  to  make 
the  gift  corrupt,  there  was  no  evidence  in  support  of  the  second  count. 
On  this  ground  also  there  should  be  a  venii-e  de  novo. 

Williams,  J.  (a) — I  have  the  misfortune  to  differ  from  the  rest  of  the 
Court  in  this  case. 

As  to  the  seventh  count,  I  think  there  was  evidence  for  the  jury  that 
Mr.  Slade  promised  a  voter  to  pay  his  travelling  expenses,  and  that  the 
object  of  such  promise  was  to  prevail  on  him  to  come  and  vote  for  Mr. 
Slade  at  the  election.  And  I  am  therefore  of  opinion  that  there  was 
*ome  evidence  of  a  promise  of  money  to  a  voter  to  induce  him  to  vote, 
according  to  the  allegation  of  that  count,  and  the  language  of  the 
Beeond  section  of  the  statute  in  question. 

As  to  the  eighth  count,  I  think  the  same  view  ought  to  be  taken ;  for 
there  was  some  evidence  that  Mr.  Slade,  in  performance  of  a  previous 
promisey  had  paid  the  travelling  expenses  of  a  voter  who  had  come  and 
voted  for  him  at  the  election.  And  this,  I  think,  amounted  to  some 
tridence,  not  only  that  Mr.  Slade  had  given  money  to  the  voter  on 
tocoont  of  his  having  voted,  but  that  he  had  given  it  corruptly:  because 

(a)  This  judgment  was  read  by  Bramwelli  B. 
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the  promise,  in  my  view  of  the  statute,  is  to  be  deemed  bribery.  And, 
if  so,  a  payment  in  performance  of  it  is,  I  apprehend,  a  cormpt  pay- 
ment within  the  meaning  of  the  Act. 

*4.fi1 1  Whether,  as  it  was  contended  in  the  argument,  the  *learae4 
■■  Judge  before  whom  the  cause  was  tried  misdirected  the  jury  vith 
respect  to  the  application  or  effect  of  the  evidence,  is  a  question  on 
which  it  is  unnecessary  to  express  any  opinion,  because  no  such  point 
appears  on  the  bill  of  exceptions  to  have  been  made  at  the  trial.  The 
only  question  open  for  argument  is,  whether  there  was  any  evidence  to 
be  left  to  the  jury  in  support  of  these  counts. 

I  am  quite  aware  that  the  statute,  as  I  have  construed  it,  will  tct 
harshly,  and  apply  to  cases  which  can  hardly  have  been  in  the  contem- 
plation of  the  Legislature.  But  the  language  of  the  Act  appears  to  me 
80  plain  and  unambiguous  that  these  considerations  afford  only  an  argu- 
ment to  prove  that  the  statute  was  inconsiderately  passed,  and  onglit 
to  be  amended.  Venire  de  novo  awarded. 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  were 
Lord  Campbell,  C.  J.  Eble,  J. 

COLSRIDQE,  J.  GrOMPTON,  J. 


EDWARDS  and  Others,  Assignees  of  HENRY  HOUGHTON,  a 
Bankrupt,  v.  JOSEPH  COLEN  WAKEFIELD. 

la  u  aetion  of  trover  by  the  asaignees  of  an  alleged  bankmpt,  the  defendant  obtained  a  nito 
Nisi  to  administer  interrogatories  to  the  plaintiffs  to  discover  what  case  they  intended  to  set 
up  at  the  trial,  and  on  what  acts  of  bankruptcy  they  intended  to  rely. 

Held  that  the  interrogatories  were  inadmissible ;  at  aU  evente  on  the  ground  that  they  were  flsh- 
ing  interrogatories,  asking  for  a  disclosure  of  the  evidence  in  support  of  the  plaintiffs'  case. 
Semble,  that  the  power  to  interrogate  under  the  Common  Law  Procedure  Act,  1854,  is  confined 
to  such  discovery  as  might  be  obtained  in  equity  on  evidence,  and  does  not  extend  to  a  disoo- 
r«ry  of  the  case  itself,  as  distinguished  from  the  evidence. 

Joseph  Brown,  in  last  Easter  Term,  obtained  a  rule  calling  on  the 
plaintiffs  to  show  cause  why  they  should  not  answer  certain  interroga« 
tories. 

*The  declaration  in  the  action  was  in  trover  for  bills  of  r-icAM 
exchange  and  policies  of  insurance,  the  property  of  the  plaintiffs,  *■ 
as  assignees,  and  for  money  had  and  received  to  their  use.  The  par- 
ticulars of  demand  showed  that  the  plaintiffs  claimed  to  recover  the 
proceeds  of  nine  bills  of  exchange  described,  and  two  specific  sums  of 
1500J.  and  1040Z.,  and  generally  all  money  received  by  the  defendants 
from  the  bankrupt  since  the  1st  day  of  January,  1855.  Pleas  to  the 
count  in  trover:  1.  Not  guilty;  and,  2.  That  the  goods  were  not  the 
goods  of  plaintiffs.  3.  To  the  residue  of  the  declaration.  Never 
indebted.  4.  To  the  whole,  that  plaintiffs  were  not  assignees.  5.  That 
Houghton  was  not  a  bankrupt. 
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The  affidavits  on  which  the  rule  was  ohtained  disclosed  that  defeat 
ant  was  a  merchant  in  London :  that  Houghton,  the  alleged  banknipt, 
had  been  a  merchant  in  London,  trading  between  this  country  and 
Australia ;  and  that  the  defendants  and  others  had,  in  1852,  made  con- 
signments to  Houghton  and  his  correspondents  in  Australia.  That 
Houghton  was  indebted  to  them  on  these  accounts,  and  at  the  request 
of  his  principal  creditors,  went,  in  May,  1854,  to  Australia,  for  tie 
purpose  of  realizing  the  property  there,  and  there  made  consignments 
and  remittances  to  the  defendant  to  a  large  amount,  the  proceeds  of 
the  whole  of  which  consignments  and  remittances  were  claimed  in  this 
action.  Houghton  returned  in  September,  1855,  and  afterwards  wag 
adjudged  a  bankrupt.  The  defendant  and  his  advisers  did  not  know 
whether  the  acts  of  bankruptcy  intended  to  be  relied  on  were  supposed 
to  be  committed  in  this  country  before  sailing  to  Australia,  or  by  going 
*dadr\  *^  Australia,  or  by  supposed  fraudulent  preferences ;  nor  how 
^  they  could  *be  made  liable ;  and  the  plaintiffs  had  refused  them 
information. 

The  proposed  interrogatories  were  as  follows : 

1.  What  case  do  you  intend  to  set  up  at  the  trial  of  this  action  as 
entitling  you  to  recover  against  the  defendants  therein  ?  2.  On  what 
ground,  or  grounds,  do  you  claim  of  the  defendants  the  bills  of  exchange, 
policies  of  assurance,  and  other  documents,  mentioned  in  the  first  count 
of  the  declaration  and  in  the  particulars  of  demand  herein,  or  the  valne 
thereof?  3.  On  what  ground,  or  grounds,  do  you  claim  the  respectiTe 
sums  of  1500Z.,  and  1040/.,  mentioned  in  the  particulars  of  demand 
herein  ?  4.  On  what  ground,  or  grounds,  do  you  claim  the  other  sums 
of  money  mentioned  in  the  particulars  of  demand  as  received  by  the 
defendants  under  the  indenture  of  the  24th  of  May,  1855,  or  paid  or 
remitted  by  or  on  account  of  the  alleged  bankrupt  to  the  defendants  or 
received  by  them  ?  5.  Do  you  claim  the  said  bills,  policies,  or  docu- 
ments, or  sums  of  money,  or  any  and  which  of  them,  on  the  ground 
that  the  same  were  delivered  or  transferred  to  or  received  by  the  defend- 
ants after  notice  of  an  alleged  act  of  bankruptcy  committed  by  the 
said  Henry  Houghton  ?  If  so,  what  was  the  act  of  bankruptcy  on 
which  you  rely  ?  when  was  it  committed  ?  and  when  and  how  do  you 
allege  the  defendants  had  notice  of  it  ?  6.  Do  you  claim  the  said  bills, 
policies,  documents,  and  moneys,  or  any  and  which  of  them,  on  the 
ground  that  the  same  were  delivered,  transferred,  or  paid  to  the  defend- 
ants or  to  their  account,  by  way  of  alleged  fraudulent  preference? 
7.  Do  you  claim  the  said  bills,  policies,  documents,  and  moneys,  or  any 
*4fi^l  ^^  them,  on  any  other  ground  than  those  above  *suggested?  If 
■^  so,  state  which  of  them  are  so  claimed,  and  the  ground  of  each 
distinctly. 

In  last  Term,(a) 

Asplandy  showed  cause. — The  Common  Law  Procedure  Act,  1854 

(o)  May  8th.    Before  Lord  CampbeU,  C.  J.,  Wightmui,  Erie,  and  Crompton,  Ji. 
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(17  ft  18  Vict.  c.  125),  sect,  61,  gives  the  right  to  deliver  interrogato- 
ries to  the  opposite  party  as  to  any  matter  on  which  discovery  may  be 
sought,  «  provided  such  party,  if  not  a  body  corporate,  would  be  liable 
to  be  called  and  examined  as  a  witness  upon  such  matter/'  Sects.  54 
and  55  provide  that,  where  the  interrogatories  are  to  be  followed  up 
by  a  vivfi  voce  examination,  the  proceedings  shall  be  conducted  in  like 
maimer  as  under  stat.  1  W.  4,  c.  22.  These  provisions  show  that  the 
mterrogatories  can  be  only  as  to  matters  of  evidence.  The  plaintiffs 
in  this  case  could  not,  if  called  as  witnesses,  be  examined  as  to  the  way 
m  which  their  legal  advisers  proposed  to  shape  their  case.  The  inter- 
rogatories in  substance  ask  to  see  the  brief  prepared  to  instruct  the 
plaintiff's  counsel  at  Nisi  Prius.  Even  where  the  matters  interrogated 
upon  are  evidence,  it  must  be  shown  affirmatively  that  the  answers  may 
be  expected  to  support  the  interrogating  party's  case ;  Whateley  v. 
Crowter,  5  £.  ft  B.  709  (E.  C.  L.  R.  vol.  85).  It  is  not  shown  here 
tbat  the  defendant  has  any  case  to  advance.  It  is  rather  an  attempt, 
under  colour  of  the  Act,  to  get  extensive  particulars  of  demand,  than 
an  attempt  to  get  discovery.  It  is  like  what  Lord  Loughborough  called 
a  fishing  bill ;  Ivy  v.  Kekewick,  2  Ves.  679. 

JoHph  Brawn  and  T.  H.  Terrell^  in  support  of  the  *rule. —  r*AC^ 
Interrogatories  demanding  a  discovery  of  what  the  plaintiff's  ^ 
case  was  were  allowed  by  the  Court  of  Exchequer  in  Flitcroft  v.  Fletcher, 
11  Ezch.  543.t  And  this  was  right ;  for  that  is  a  matter  as  to  which 
discovery  may  be  sought  in  equity ;  and  the  object  of  the  Act  was  that 
all  discovery  in  aid  of  a  suit  should  be  obtained  in  the  same  Court  in 
▼liich  the  principal  suit  was.  In  The  Attorney-General  v.  The  Corpo- 
ration of  London,  2  Macn.  ft  G.  247,  253,  the  first  interrogatory  was : 
"  Whether  it  is  not  true  that  no  charter  or  letters  patent  given  or 
granted  by  any  of  Her  Majesty's  predecessors,  kings  or  queens  of 
this  realm,  contain  any  grant  of  the  ground,  soil,  or  bed  of  the  river 
Thames,  or  of  the  shores  thereof  between  high  and  low  water  mark,  to 
the  Mayor,  Commonalty,  and  Citizens,  or  how  do  the  defendants  make 
<mt  the  contrary ;  and  that  the  defendants  may  discover  and  set  forth, 
under  or  by  what  charter,  or  letters  patent,  or  other  grant  they  claim 
to  be  entitled  to  the  freehold  of  the  soil."  Lord  Cottenham,  C, 
allowed  that  interrogatory,  on  the  ground  that  the  plaintiff  in  discovery 
18  always  entitled  to  a  discovery  of  the  case  on  which  the  defendant 
relies.  He  comments  upon  the  passages  in  which  that  doctrine  is  dis- 
cussed by  Lord  Redesdale  in  Mitford  On  Pleading  (Ed.  4),  p.  9,  and 
Sir  J.  Wigram  in  Wigram  On  Discovery  (Ed.  2),  p.  285.  The  defend- 
ant in  discovery  must  answer  according  to  his  knowledge,  information, 
and  belief;  so  that  the  discovery  is  not  confined  to  matters  within  the 
defendant's  personal  knowledge,  on  which  he  could  give  evidence  as  a 
witness.  [Lord  Campbell,  C.  J. — But  has  there  ever  been  a  case  in 
canity  in  which  such  an  interrogatory  as  the  first  in  this  case  has  been 
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allowed  ?     Has  any  plaintiff  in  equity  eyer  asked.  What  case  do  joi 

♦  J.R71  *^^^^^  ^^  ^^  ^P  ^^  ^^®  ^^^  ^^  ^^^  action  ?]  Probably  not  in 
^  that  form,  because  such  an  interrogatory  would  be  prodvctiTe  of 
no  benefit.  The  defendant  in  discoyery  could  not  refuse  to  answer  tin 
interrogatory:  but,  if  he  answered,  <<such  case  as  the  rules  of  law  per- 
mit and  my  counsel  learned  in  the  law  shall  advise,"  it  would  probablj 
be  held  a  sufficient  answer  to  an  interrogatory  in  those  terms.  But  the 
now  defendant  could,  if  plaintiff  in  discovery  in  equity,  by  apt  plead- 
ing in  his  bill  of  discovery,  force  the  plaintiffs  to  disclose  the  nature  of 
their  case,  though  not  the  evidence  in  support  of  it.  That  wss  m 
effect  done  in  The  Attorney-General  v.  The  Corporation  of  London,  2 
Macn.  &  G.  247.  The  bill  in  equity  would  at  very  great  length  expand 
what  18  contained  in  the  fifth  interrogatory  here. 

Lord  Campbell,  C.  J Were  it  not  for  the  case  of  Flitcrofk  f. 

Fletcher,  I  should  be  prepared  to  say  that  this  rule  should  be  discharged. 
In  deference  to  that  authority  we  shall  take  time  to  consider. 

Our.  ado.  wlL 
Lord  Campbell,  C.  J.,  in  this  Term  (June  10),  delivered  judgment 
This  was  an  application  by  the  defendant  to  be  allowed  to  deliter 
interrogatories  to  the  plaintiffs  under  the  61st  section  of  the  seconl 
Common  Law  Procedure  Act.  The  action  was  in  trover  by  the  assigneei 
of  a  bankrupt,  to  recover  property  alleged  to  form  part  of  the  bank* 
rupt's  estate :  and  the  proposed  interrogatories  were  for  the  pnrpoM 
♦4fi81  ^^  compelling  the  plaintiffs  to  state  *upon  oath  what  act  or  acta 
■^  of  bankruptcy  they  intended  to  rely  upon  in  support  of  the  titk 
of  the  assignees.  We  think  that  the  application  is  not  authorized  bj 
the  enactment  in  question.  From  the  provision  limiting  the  power  of 
delivering  interrogatories  to  persons  only  who  could  give  evidence,  and 
from  the  subsequent  sections,  referred  to  in  the  argument,  where  pro> 
vision  is  made  as  to  depositions,  and  stat.  1  W.  4,  c.  22,  as  to  evidence 
taken  under  commissions  is  referred  to,  we  are  disposed  to  think  that 
the  section  now  under  our  consideration  is  intended  to  apply  to  cases 
only  where  the  matters  inquired  into  would  be  evidence  in  the  cause, 
and  that  it  was  not  intended  thereby  to  give  one  party  the  power  of 
asking  the  other  how  he  intends  to  shape  his  case.  Such  an  inquiry  ii 
a  mode  of  requiring  particulars  on  oath  without  the  party  being  obliged 
afterwards  to  confine  himself  to  the  particulars.  When  the  justice  of 
the  case  requires  such  particulars  to  be  given,  the  Courts  have  generally 
the  means  of  compelling  them  to  be  given  under  such  provisions  as  are 
reasonable.  We  think  that  we  ought,  at  all  events,  to  hold  that  the 
discovery,  under  the  Slst  section,  is  limited,  by  the  words  «  upon  any 
matter  as  to  which  discovery  may  be  sought,"  to  the  cases  where  a  dis- 
covery would  be  given  in  equity :  and  we  think  that  the  proposed  ques- 
tions clearly  fall  within  the  rule,  that  a  party  is  not  to  make  a  fishing 
application  as  to  the  manner  in  which  his  adversary  intends  to  shape 
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lus  case,  and  as  to  the  eyidence  by  which  he  intends  to  support  it.  It 
was  conceded  by  the  learned  gentleman  who  attended  on  this  occasion 
from  a  Court  of  Equity,  that,  in  answer  to  such  questions  as  the  pre- 
sent in  a  discovery  bill,  the  plaintiffs  at  law  would  be  entitled  to  say 
«<  I  shall  support  my  case  by  *any  acts  of  bankruptcy,  which  I  r^j^/>Q 
can  prove,  and  which  I  shall  be  advised  to  rely  on."  The  danger  '■ 
into  which  a  defendant  may  be  put  bj  not  knowing  what  acts  of  bank- 
ruptcy may  be  relied  on  has  long  been  felt ;  and  the  Legislature  has 
interfered  to  do  away,  in  some  cases,  with  the  hardship  of  the  relation 
to  prior  acts  of  bankruptcy :  but  we  never  knew  of  any  application  to 
a  Court  of  Equity  to  compel  the  assignees  to  state  upon  oath  what  acts 
of  bankruptcy  they  intended  to  rely  upon.  If  that  course  could  have 
been  adopted,  it  would,  we  think,  have  been  frequently  resorted  to. 

We  were  much  pressed  with  the  recent  case  of  Flitcroft  v.  Fletcher 
(11  Exch.  543t),  in  the  Exchequer.  If  the  Court  there  meant  to  decide 
that  the  defendant  may  always  ask  the  plaintiff  to  declare  on  oath  how 
he  means  to  shape  his  case,  we  are  not  prepared  to  assent  to  it ;  and  we 
filionld  not  feel  ourselves  bound,  by  a  decision  of  this  nature,  to  the 
same  extent  as  where  a  decision  can  be  reviewed  on  error,  even  if  the 
case  were  precisely  in  point.  Considerable  part  of  the  discussion,  in 
that  case,  seems  to  have  been  on  the  nature  of  the  action  of  ejectment: 
and  we  entirely  agree  with  the  first  resolution  of  the  Court,  that  the 
action  of  ejectment  is  one  in  which  interrogatories,  under  the  51st  sec- 
tion of  the  Act,  may  be  administered.  On  the  other  point,  the  Court 
relied,  in  some  measure,  on  the  nature  of  real  actions,  where  it  was  said 
the  pedigree  must  be  specially  stated,  a  ground  which,  even  if  well 
founded,  would  not  apply  to  the  present  case.  They  seem  also  to  have 
relied  on  a  decision  of  a  Court  of  equity  as  to  disclosing  a  pedigree^ 
and  not  to  have  considered  the  case  as  one  really  asking  for  *the 


mode  or  manner  of  shaping  the  plaintiff^s  case,  and  for  the  evi- 
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dence  in  support  of  such  case.  One  learned  Baron  referred  to  the 
practice  of  granting  particulars ;  which  does  not  seem  to  us  a  good 
reason  for  the  construction  to  be  put  upon  the  Act.  We  are  of  opinion 
that  it  is  not  competent  for  a  defendant  to  require  a  plaintiff  to  answer 
on  oath  how  he  intends  to  shape  his  case,  by  interrogating  him  as  to  the 
acta  of  bankruptcy  upon  which  he  proposes  to  rely :  and  we  think  there- 
fore that  the  present  rule  should  be  discharged ;  the  costs  to  be  the 
plaintiffs'  costs  in  the  cause.  Rule  discherged. 
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WILLIAM  BRASS  and  JAMES  STANES  v.  FREDERICK 
CHARLES  MAITLAND  and  JOHN  DICK  CRUM  EWKG. 

First  count:  That  plaintiffs  were  owners  of  a  general  ship ;  that  defendants  caused  a  eomrnvt 
substance  to  be  packed  in  casks,  and  delivered  to  plaintiflfs,  as  casks  of  bleaching  povder,  ti 
be  carried  in  the  ship:  that  plaintiffs  and  their  agents  were  ignorant  that  bleaehiog povder 
contained  a  corrosive  substance,  and  the  casks  outwardly  appeared  to  be  sufficient;  battktf 
the  casks  wore  insuflScient,  and  the  contents  so  improperly  packed,  that  the  corrosive  contcDii 
escaped  and  destroyed  the  cargo.  Second  count :  That  defendants  shipped  a  dangerous  irtide, 
knowing  it  to  be  such,  without  notice  of  its  danger;  and  the  plaintiffs,  without  knowledgsof 
its  dangerous  nature,  received  it,  and  stowed  it  in  the  hold,  where  it  did  mischiet  Pleas.  S: 
to  so  much  of  the  first  count  as  relates  to  the  insufficiency  of  the  packages  :  that  defecdasti 
purchased  the  goods  ready  packed  from  third  persons,  named,  and  were  not  themselves,  or  by 
their  servants,  guilty  of  negligence.  Plea  4,  tb  first  count :  that  the  persons  employed  oo  ibi 
ship  knew  and  had  the  means  of  judging  of  the  sufficiency  of  the  casks.  Plea  10:  tstke 
second  count :  that  the  master  of  the  ship  knew,  or  had  the  means  of  knowing  the  daogerau 
nature  of  the  goods.     On  demurrer  to  the  pleas : 

Held,  by  Lord  Campbell,  G.  J.,  and  Wightman,  J.:  that  there  is  an  implied  undertaking  oo  flu 
part  of  shippers  of  goods  on  board  a  general  ship  that  they  will  not  deliver  to  be  carried  oa 
the  voyage  packages  of  a  dangerous  nature,  which  those  employed  on  behalf  of  the  shipowttflr 
may  not  on  inspection  be  reasonably  expected  to  know  to  be  of  a  dangerous  nature,  vitboat 
giving  notice.  That,  consequently,  both  counts  were  good,  and  the  3d  plea  bad.  But  tbat  At 
4th  and  lOtb  pleas,  which  they  construed  to  amount  to  an  allegation  of  facts  equivalent  ts 
notice,  were  good. 

Held,  by  Crompton,  J. :  that  the  implied  undertaking  of  the  shipper  did  not  extend  beyond  ta 
obligation  to  take  proper  care  not  to  deliver  dangerous  goods  without  notice ;  and  that  oa  tibt 
first  count  and  third  plea,  taken  together,  the  defendants  appeared  to  be  innocent  thippen  of 
goods,  dangerous  in  fact,  but  without  any  negligence  on  their  ports.  And  that,  therefore,  tki 
defendants  should  have  judgment  on  the  third  plea.  He  agreed  with  the  rest  of  the  Cost 
that  the  4th  plea  was  good,  and  the  second  count  good ;  but  he  construed  the  10th  plea  u  not 
amounting  to  an  allegation  of  notice,  and  therefore  held  it  bad. 

First  count :  that  plaintiffs  were  owners  of  the  ship  Regina,  lying 
j^^---.  at  London,  and  bound  for  Calcutta,  as  *a  general  ship ;  thatcblo- 
"*  ride  of  lime  is  an  article  of  a  corrosive  and  dangerous  nature, 
^nd  gives  forth  corrosive  fumes,  and  is  highly  injurious  to  other  goods 
urith  which  chloride  of  lime,  or  the  fumes  thereof,  come  in  contact,  and 
is  an  article  requiring,  in  order  that  it  may  be  safely  carried  on  a  toj- 
age,  to  be  packed  carefully  and  skilfully,  and  in  packages,  not  liable  to 
be  corroded  by,  and  suflScient  to  keep  and  contain,  the  said  chloride  of 
lime,  and  the  fumes  thereof,  during  the  voyage  ;  that  defendants,  well 
knowing  the  respective  premises,  packed,  and  caused  to  be  packed,  s 
large  quantity  of  an  article,  consisting,  in  a  great  degree,  of  chloride 
of  lime,  in  sixty  casks,  for  the  purpose  of  being  sent  to  Calcutta  in  the 
said  ship  of  the  plaintiffs,  and  delivered  the  casks  to  the  master  of  the 
ship,  who  then  received  them,  as  sixty  casks  of  bleaching  powder, 
shipped  by  the  defendants,  in  good  order  and  condition,  weight  and  con- 
tents being  unknown  to  the  master,  to  be  carried  to  Calcutta  in  the  said 
ship :  that,  when  the  master  so  received  the  casks,  the  master  and  all 
persons  employed  on  behalf  of  the  plaintiffs  in  the  ship  were  ignorant 
that  bleaching  powder,  then  by  the  defendants  mentioned  as  the  con- 
tents of  the  casks,  contained  or  consisted  of  chloride  of  lime,  or  any 
article  of  the  corrosive  nature  hereinbefore  mentioned :  that  the  caskSj 
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when  delivered  to  the  master,  appeared  outwardly,  to  the  master,  to  be 
BofScient  to  keep  in  their  contents  during  the  said  voyage  to  Calcutta, 
and  the  contents  thereof  appeared  to  be  sufficiently  packed ;  and  the 
master  of  the  ship  had  not,  and  the  plaintiffs  and  their  servants,  in  that 
behalf,  had  not,  knowledge  or  means  of  knowledge  that  the  said  casks 
were  not  so  sufficient,  or  *the  contents  thereof  not  sufficiently  r^j^irn 
packed.  Yet  the  casks,  when  delivered  by  the  defendants  on  *■ 
board  the  ship,  were  insufficient  to  keep  in  the  contents  during  the  voy- 
age; and  the  bleaching  powder  and  chloride  of  lime,  in  the  said  casks, 
was  carelessly,  negligently,  unskilfully,  and  insufficiently  packed  in  the 
said  casks;  and  by  and  through  such  insufficiency  of  the  casks,  and 
insufficient,  careless,  and  negligent  packing,  the  bleaching  powder  and 
chloride  of  lime,  during  the  voyage,  corroded  and  burst  the  casks,  and 
got  out  and  destroyed  goods  then  in  the  ship,  for  the  safe  delivery  of 
which,  at  Calcutta,  the  plaintiffs  were,  under  bills  of  lading,  respon- 
sible toHhe  shippers,  to  whom  they  had  been  obliged  to  make  good  the 


Second  count :  that,  the  plaintiffs  being  owners  of  the  ship  Regina, 
Ijing  at  London,  bound  for  Calcutta  as  a  general  ship,  the  defendants 
wrongfully  sent  to  the  ship,  for  shipment  therein  to  be  carried  to  Cal- 
cutta, sixty  casks  containing  an  article  of  a  highly  dangerous  and  cor- 
rosive nature,  consisting,  in  a  great  degree,  of  chloride  of  lime,  and 
which  the  defendants  knew  to  be  an  article  of  such  a  nature,  without 
giving  due  or  any  notice  to  the  master  of  the  said  ship,  or  to  any  per- 
son or  persons  concerned  or  employed  therein  on  behalf  of  the  plaintiffs, 
of  the  dangerous  and  corrosive  nature  of  the  said  article,  so  that  the 
persons  concerned  for  the  plaintiffs  in  the  ship  might  stow  and  deposit 
the  said  casks  in  such  part  of  the  ship  that  the  same  might  not,  during 
the  voyage,  endanger  the  other  goods  stowed  and  conveyed  in  the  ship ; 
and  the  said  master  of  the  ship  and  the  other  persons  concerned,  on 
behalf  of  the  plaintiffs,  in  the  stowing  of  the  ship,  not  knowing  of  the 
nature  of  the  said  article,  stowed  and  placed  the  said  casks  in  ri^A*jo 
the  hold  *of  the  ship,  and  among  the  other  goods  and  merchan-  ^ 
dise  in  the  ship,  the  same  being  a  proper  and  prudent  place  wherein  to 
stow  ordinary  articles,  but  an  improper  and  imprudent  and  dangerous 
place  wherein  to  stow  articles  of  a  dangerous  and  corrosive  nature: 
that,  during  the  voyage,  the  chloride  of  lime,  and  the  fumes  thereof, 
escaped  from  the  casks  ;  and  the  casks,  being  in  the  hold  with  the  other 
merchandise,  mixed  with  and  corroded  and  destroyed  the  other  goods 
and  merchandise,  which  would  not  have  been  the  case  had  the  said  casks 
been  stowed  elsewhere,  as  they  ought  to  have  been,  and  would  have 
been,  if  the  nature  of  the  said  chloride  of  lime  had  been  known  to  the 
plaintiffs  and  their  servants :  and  the  plaintiffs,  being  responsible,  to 
the  shippers  of  the  said  goods  so  damaged,  for  the  safe  delivery  thereof 
at  Calcutta,  under  bills  of  lading,  have  become  liable  to  make  good  tho 
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6aid  damage,  and  have  been  forced  and  obliged  to  make  it  good  to  the 
shippers  of  the  said  goods. 

Flea  3 :  to  so  much  of  the  first  connt  as  relates  to  the  alleged  in- 
sufficiency of  the  casks :  that  defendants  did  not  personally,  by  theai- 
ffelves  or  their  servants,  pack  the  said  casks  and  their  contents,  or  uj 
of  them,  as  in  the  first  count  of  the  declaration  alleged ;  but  that  they 
ordered  the  same  of  Messrs.  T.  Burnett  &  Sons,  of  Newcastle  upon 
Tyne,  to  be  supplied  and  packed  by  them  for  the  purpose  of  being  sent 
to  Calcutta ;  and  the  same  were  so  supplied  and  packed  accordingly  bj 
the  said  Messrs.  T.  Burnett  k  Sons,  and  by  the  defendants  deliv^ed  oi 
board  the  plaintiffs'  said  vessel  the  Regina,  as  so  supplied  and  packei 
by  the  said  Messrs.  T.  Burnett  k  Sons ;  and  that  the  defendants  snd 
Messrs.  T.  Burnett  &  Sons,  and  each  of  them  respectively,  did  not  knoY 
i^AnA-\  ^^  believe,  *and  had  no  reason  to  know  or  believe,  that  the  eaeki 
^  were  not  proper  or  sufficient. 

Plea  4 :  to  the  first  count :  that  the  master  knew  that  the  cub 
contained  bleaching  powder,  and  that  he  knew,  or  had  the  means  of 
knowing,  and  reasonably  might  and  could  and  ought  to  have  known, 
that  bleaching  powder  contained  and  consisted  of  chloride  of  lime ;  md 
that  the  master  and  persons  employed  by  the  plaintiffs  in  the  said  shqi 
knew,  and  had  the  means  of  judging  of,  and  knowing,  the  state  and 
condition  and  sufficiency  of  the  casks,  and  of  the  packing  of  l^e  o(»- 
tents  thereof. 

Plea  10 :  to  the  second  count :  that  the  article  contained  in  the  ci^ 
was  bleaching  powder,  as  the  said  master  well  knew ;  and  that  the  mas- 
ter knew,  or  had  the  means  of  knowing  and  reasonably  might  and  coiild 
and  ought  to  have  known,  the  nature  of  such  bleaching  powder,  being 
the  article  contained  in  the  said  casks. 

Demurrer  to  each  of  these  pleas.     Joinder. 

The  case  was  argued  in  last  Easter  term.(a) 

Blackburn^  for  the  plaintiffs.^ — It  appears  on  this  record  that  tlit 
plaintiffs  are  shipowners  who  have  put  up  their  vessel  as  a  general 
ship ;  the  defendants  are  merchants,  who  have  brought  to  that  ship 
goods  ready  packed  for  the  purpose  of  being  carried  in  that  ship :  and 
the  important  question  is.  What  is  the  legal  obligation  as  to  packing 
between  merchant  and  shipowner  in  such  a  case,  who  are  not  strangers, 
but  parties  to  a  contract  for  the  carriage  of  the  merchant's  goods  in 
the  shipowner's  ship  ?  There  is,  in  fact,  no  ground  in  this  case  for 
i^Anir^  imputing  to  the  defendants  either  fraud  or  malice,  or  any  moral 
-^  *guilt :  and  therefore  the  declaration  has  been  purposely  frained 
so  as  to  charge  them  with  only  the  neglect  of  their  legal  duty  as  ship- 
pers of  dangerous  goods,  ready  packed.  The  shipowner  has  no  opp(x^ 
tunity  to  examine  the  packages,  which  he  cannot  open,  and  which  the 
merchant  has  taken  upon  himself  to  supply.     It  is  reasonable,  there* 

(•)  April  Seth.    Bafbro  Lord  Campbell,  C.  J.,  Wightmui  uid  GromptoVy  Ja. 
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fore,  that  he  should  expect  the  merchant,  who  brings  goods  of  a  dan- 
gerous nature  so  packed,  to  take  care  at  least,  that  they  are  packed 
with  reasonable  and  sjifficient  skill,  in  packages  sufficient  for  the  jour- 
ney, and  without  negligence.  The  first  count  is  framed  on  the  sup- 
position that  a  duty  on  the  part  of  the  merchant,  to  that  extent  at 
least,  is  implied  by  law,  from  the  facts  stated  on  the  record.  There  is 
very  little  direct  authority  upon  the  subject ;  but  this  principle  is 
recognised,  and  it  is  acted  upon  in  analogous  cases.  In  Story  On 
Bailments,  sects.  562,  563,  after  stating  that  it  is  part  of  the  implied 
contract  of  every  carrier  to  employ  a  vehicle  suitable  for  the  trans- 
portation, and,  if  by  water,  a  seaworthy  vessel,  it  is  added :  <<  On  the 
other  hand,  the  owner  of  the  goods  is  bound  to  observe  good  faith 
towards  the  carrier  (of  which  more  hereafter),  and  to  pack  his  goods, 
and  put  them  in  a  fit  condition  for  the  journey ;  and  if  he  does  not,  he 
must  bear  any  loss  arising  from  his  own  neglect."  The  obligation  on 
the  carrier  to  furnish  a  seaworthy  ship,  and  on  the  merchant  to  supply 
the  goods  packed  in  a  fit  condition  for  the  journey,  are  there  treated 
of  as  coextensive ;  and  from  the  nature  of  their  situation  they  ought  to 
he  implied  to  the  same  extent.  They  are  parties  to  a  contract,  each  of 
whom  has  undertaken  to  furnish  something  which  the  other  party  must 
take  on  trust  that  it  is  reasonably  fit  for  its  purpose.  The  merchant 
has  not  '''the  means  of  examining  into  the  condition  of  the  ship  r^^Ana 
which  the  shipowner  supplies ;  the  shipowner  has  not  the  means  ^ 
of  examining  the  packages  which  the  merchant  supplies.  Each  knows 
of  the  trust  of  the  other,  and  therefore,  from  the  necessity  of  the  thing, 
each  impliedly  warrants  that  what  he  supplies  shall  be  reasonably  fit 
for  its  purpose.  The  principle  is  the  same  as  that  on  which  the  vendor 
who  supplies  an  article  to  order  is  taken  impliedly  to  warrant  that  it  is 
reasonably  fit  for  its  purpose ;  Shepherd  v.  Pybus,  3  M.  &  G.  868  (E. 
C.  L.  R.  vol.  42).  It  is  in  such  a  case  immaterial  that  the  article  is 
not  manufactured  by  the  vendor,  and  that  the  fault  is  in  persons  from 
whom  he  obtained  it ;  Brown  v.  Edgington,  2  M.  &  G.  279  (E.  G.  L. 
R.  vol.  40).  That  case  shows  that,  if  the  first  count  is  good,  the  third 
plea  is  no  answer.  In  Abbott  On  Shipping  (part  3,  chap.  6,  s.  1,  5th 
ed.  p.  270 ;  Shee's  Abbott,  part  4,  chap.  8,  8th  ed.  p.  402),  it  is  said^ 
«  The  merchant  must  lade  no  prohibited  or  uncustomed  goods,  by  which 
the  ship  may  be  subjected  to  detention  or  forfeiture.''  This  is  given  as 
an  example  of  the  duties  of  the  merchant ;  the  principle  being,  that  <(  the 
hirer  of  anything  must  use  it  in  a  lawful  manner,  and  according  to  the 
purpose  for  which  it  is  let."  It  can  hardly  be  said  that  the  defendants 
did  so  when  putting  on  board,  without  notice,  dangerous  goods  im- 
properly packed.  In  Crouch  v.  The  London  and  North  Western  Rail- 
way Company,  14  Com.  B.  255  (E.  C.  L.  B.,  vol.  78),  it  was  held  that 
a  common  carrier  was  not  justified  in  refusing  to  receive  packages  of 
goods  merely  because  the  customer  would  not  tell  him  the  contents  of 
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the  package.  It  follows  that  the  customer  must  warrant  that  they  are 
such,  and  so  packed,  as  not  to  be  dangerous.  Independently  of  any 
*j.77i  *  warranty,  the  defendants  are  answerable  for  the  loss  occasioned 
^  by  placing  dangerous  goods  in  the  neighbourhood  of  othere; 
Vaughan  v.  Menlove,  3  New  Cas.  468  (E.  C.  L.  R.  vol.  32).  Thin 
would  be  so  if  the  plaintiffs  and  defendants  were  strangers  to  eack 
other,  except  from  the  proximity  of  their  goods.  The  goods  injured 
are  not,  it  is  true,  the  property  of  the  plaintiffs ;  but  they  are  respon- 
sible for  them  unless  the  delivery  has  been  prevented  by  some  of  the 
excepted  perils.  The  destruction  of  those  goods  by  others  packed  along 
with  them  is  not  one  of  such  excepted  perils :  this  scarcely  requires  ui 
authority ;  but  it  has  been  decided  in  this  Court,  (a)  The  second  count 
avers  a  knowledge,  on  the  part  of  the  defendants,  of  the  dangerous 
nature  of  the  goods;  and,  that  being  so,  it  was  their  duty  to  gire 
notice ;  "Williams  v.  The  East  India  Company,  3  East,  192. 

The  third  plea  is  to  the  first  count  only,  so  far  as  relates  to  the 
insufficiency  of  the  packages  supplied.  It  admits  the  insufficiency  of 
the  packages,  and  that  the  shipowners  had  no  means  of  knowing  it,  but 
alleges  that  the  goods  were  furnished,  ready  packed,  by  Messrs.  Bur- 
nett &  Co.,  with  whom  the  plaintiffs  have  no  privity,  and  against  whom 
i^A*7o-\  *^®y  cannot  *maintain  any  action.  If,  therefore,  it  is  a  good 
•^  plea,  the  plaintiffs  are  without  remedy.  But,  if  the  defendants 
caused  the  goods  to  be  packed,  and  they  were  not  packed  with  reason- 
able sufficiency,  it  is  immaterial  whether  the  defendants  knew  of  that 
insufficiency  or  not,  or  whether  it  arose  from  their  own  act,  or  the  wt 
of  those  whom  they  trusted ;  Brown  v.  Edgington. 

The  fourth  plea  is  an  imperfect  plea  of  Not  Guilty.  If  the  plaintifi' 
agents  neglected  reasonable  precautions,  and  the  loss  was  attributabli 
in  part  to  that  negligence,  it  is  a  defence ;  but  all  that  is  averred  in 
the  fourth  plea  is  consistent  with  perfect  prudence  on  the  part  of  the 
plaintiffs  and  their  agents. 

The  tenth  plea  to  the  second  count,  if  it  had  averred  that  the  plain* 
tiffs'  agents  knew  the  danger,  would  have  been  an  answer ;  for  it  could 
not  have  been  necessary  to  give  notice  of  what  was  already  known :  but 
it  does  not  even  argumentatively  go  further  than  to  say  that  they  migU 
have  known ;  which  is  no  doubt  true ;  for  the  master  might  have  been 
a  very  skilful  chemist. 

Bovill,  for  the  defendants. — The  first  count  can  be  supported  only  if 
it  imputes  some  fraudulent  concealment  or  deceit  on  the  part  of  the 

(a)  Gillespie  v.  ThompsoD.  Easter  Term,  Friday,  April  25th,  1856.  This  was  a  spe<nal  cut, 
in  which  the  only  question  was  whether  the  defendant,  the  shipowner,  was  answerable  to  the 
plaintiff,  the  shipper  of  goods,  nnder  the  ordinary  bill  of  lading,  for  damage  snstuned  b^jboM 
goods  in  consequence  of  the  leakage  of  turpentine  from  casks  belonging  to  third  parties,  M 
negligence  being  imputed  to  the  defendant  Joteph  Broton,  for  the  plaintiff,  was  not  called  vpd 
to  argue.    Manutjf,  for  the  defendant,  admitted  he  could  net  rapport  the  defence. 

Per  Curiam.  (Lord  Campbell,  C.  J.,  Wightman,  Erie,  and  Crompton,  Js.).  The  ease  it  tae 
dear  for  argnmenU  Judgment  for  tha  plaintiC 
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defendants;  if  there  is  snch  an  averment,  it  is  traversed  by  the  third 
plea.  There  is  no  implied  warranty  in  such  a  case  as  to  the  quality  of 
the  goods  or  the  nature  of  the  packages.  The  carrier,  if  he  suspects 
ftnytbiQ^  is  wrong,  should  make  inquiries ;  no  doubt  it  would  be  a  fraud 
if  such  inquiries  were  answered  untruly.  Even  in  insurance  cases 
"either  party  may  be  innocently  silent,  as  to  grounds  open  to  r^c^Yq 
*both,  to  exercise  their  judgment  upon;*'  Carter  v.  Boehm,  8  '■ 
Burr.  1905, 1910,  2  Kent.  Com.  (3d  ed.)  491.  The  4th  and  10th  pleas 
are  sufficient,  as  they  bring  the  case  within  that  principle.  The  second 
eoant  distinctly  avers  knowledge  on  the  part  of  the  defendants,  and 
Ignorance  on  the  part  of  the  plaintiffs  and  their  servants ;  and  it  must 
therefore  be  admitted  to  be  good  on  the  authority  of  Williams  v.  The 
East  India  Company,  3  East,  192 :  but  the  10th  plea  avers  that  the 
master  reasonably  might  and  ought  to  have  known  the  dangerous  nature 
of  the  goods ;  and,  if  so,  there  was  no  occasion  to  give  notice.  The  3d 
plea  to  the  first  count  raises  the  question  whether  there  is  any  implied 
warranty  as  to  the  nature'  of  the  packages.  There  is  no  decision  that 
there  is  such  a  warranty.  The  passage  in  Story  On  Bailments,  sect. 
563,  is  in  reference  to  what  will  excuse  a  carrier  from  being  responsible 
for  the  loss  of  goods :  he  is  excused  if  the  loss  is  by  insufficient  packing, 
hnt  not  if  he  has  knowledge  or  means  of  knowledge  of  the  insufficiency ; 
Beck  V,  Evans,  16  East,  245.  But  the  carrier  cannot  bring  an  action 
for  such  insufficiency ;  Baily  v.  Merrell,  3  Bulst.  94. 

Blaekbum  was  heard  in  reply.  Cur.  adv.  vult 

In  this  Term  (June  11th),  judgment  was  delivered. 

Lord  Campbell,  C.  J. — In  this  case  I  have  prepared  a  judgment 
which  my  brother  Wightman  has  read,  and  authorizes  me  to  say  he 
concurs  in.  I  now  read  it.  *My  brother  Crompton,  who  does  r*4c>/v 
aot  agree  in  all  respects  with  this  judgment,  will  deliver  his  own.  '■ 

I  am  of  opinion  that  both  counts  of  the  declaration  are  good. 

The  first  alleges  that  the  plaintiffs  were  owners  of  a  ship  put  up  by 
them  as  a  general  ship  for  a  voyage  from  London  to  Calcutta ;  that 
diloride  of  lime  is  an  article  of  a  corrosive  and  dangerous  nature,  highly 
injurious  to  other  goods  with  which  it  may  come  in  contact,  and  requir- 
ing to  be  packed  carefully  and  skilfully  ;  that  the  defendants,  well 
knowing  this,  packed  and  caused  to  be  packed  a  large  quantity  of  an 
Article  consisting  chiefly  of  chloride  of  lime  in  casks,  to  be  sent  to  Cal- 
cutta in  the  plaintiffs'  ship,  and  delivered  the  said  casks  to  the  master 
of  the  said  ship,  as  casks  of  bleaching  powder ;  that  the  master  received 
them  as  casks  of  bleaching  powder,  shipped  by  the  defendants  in  good 
<^der  and  condition,  contents  unknown,  to  be  carried  to  Calcutta  in  the 
Baid  ship ;  that  the  master  and  all  persons  on  behalf  of  the  plaintiffs  in 
the  ship  were  ignorant  that  bleaching  powder  contained  or  consisted  of 
chloride  of  lime  or  any  article  of  the  corrosive  nature  before  mentioned ; 
that  the  casks,  when  delivered  to  the  master,  appeared  outwardly  to  be 
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sufficient  to  keep  in  their  contents  daring  the  voyage,  and  to  be  eafi- 
ciently  packed ;  and  that  the  master  had  not,  and  that  the  plaistiSi 
and  their  servants  had  not,  knowledge,  or  means  of  knowledge,  that 
the  casks  were  not  so  sufficient,  or  that  the  contents  thereof  were 
not  sufficiently  packed ;  yet,  that  the  casks  when  so  delivered  wei« 
insufficient  to  keep  in  the  contents  during  the  voyage,  and  the  bleacbr 
ing  powder  and  chloride  of  lime  in  the  casks  were  carelessly,  negli- 
*4ft1 1  S^^^^J'  unskilfully,  and  *insufficiently  packed.  The  count  tlia 
-'  goes  on  to  allege  that  thereby  the  chloride  of  lime  daring  tbft 
voyage  corroded  and  burst  the  casks,  and  became  mixed  with,  and 
injured  and  destroyed,  other  goods  then  in  the  ship,  for  the  safe  deliTer; 
of  which  at  Calcutta  the  plaintiffi)  were,  under  bills  of  lading,  responsible 
to  the  shippers :  whereby  the  plaintiffs  have  been  obliged  to  make 
good  to  the  shippers  and  owners  of  the  said  goods  the  damage  so  occa- 
sioned. 

I  agree  with  the  contention  of  the  defendants'  counsel  that  this  coBOi 
does  not  charge  any  fraud,  or  show  any  deceitful  act  or  concealmeiii 
which  can  be  considered  the  foundation  of  an  action  purely  ex  delicto. 
But  I  think  that  it  states  facts  which  show  that  ex  contractu  a  diitj 
was  cast  upon  the  defendants,  that  they  have  violated  this  duty,  anl* 
that,  the  violation  of  this  duty  having  caused  loss  to  the  plainti&,  % 
good  cause  of  action  is  disclosed. 

Where  the  owners  of  a  general  ship  undertake  that  they  will  receivB 
goods  and  safely  carry  them  and  deliver  them  at  the  destined  port,  I 
am  of  opinion  that  the  shippers  undertake  that  they  will  not  deliver,  to 
be  carried  in  the  voyage,  packages  of  goods  of  a  dangerous  nature^ 
which  those  employed  on  behalf  of  the  shipowner  may  not  on  inspectioft 
be  reasonably  expected  to  know  to  be  of  a  dangerous  nature,  witbort 
expressly  giving  notice  that  they  are  of  a  dangerous  nature.    Mr.  B<nM 
denied  that  there  was  any  warranty  whatever  on  the  part  of  tbe  shippcf 
as  to  the  nature  of  the  article  shipped,  and  contended  that  it  was  thi 
duty  of  the  master  of  the  ship  to  ask  for  information  if  he  wished  H 
know  particularly  the  nature  of  the  goods,  with  a  view  to  their  stowage 
^AQoi  q^^ti^g  various  decisions  upon  the  *contract  between  buyer  aol: 
^  seller,  and  between  assured  and  underwriters.     But  these  ecms 
tracts  are  so  essentially  different  from  the  contract  between  a  carrkf 
and  the  owner  of  goods  to  be  carried,  that  the  decisions  npon  them 
here  be  of  little  assistance  to  us.    One  case  he  cited  deserving  particubr 
notice,  Baily  v,  Merrell  (3  Bulst.  94,)  from  Bulstrode,  in  which  it 
held,  between  carrier  and  the  owner  of  goods  to  be  carried,  that,  altho 
the  defendant  had  represented  the  goods  to  be  of  a  given  weight, 
action  would  not  lie  against  him  on  the  ground  that  they  were  of  mvi 
greater  weight,  whereby  the  plaintiff's  horse  had  been  injured  in  drs 
ing  them.    But  there  the  representation  must  have  been  free  from  fraxAs 
and  the  reason  given  for  the  decision  is,  that  the  carrier  might  witboiiki 
difficulty  have  ascertained  the  true  weight  of  the  goods.    Therefore  tUi 
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can  only  be  regarded  as  an  authority  that  the  carrier  has  no  right  to 
expect  any  communication  respecting  the  nature  of  the  goods,  where  he 
may  himself  easily  discover  it.  But  here  there  is  an  allegation  that 
the  plaintiffs  and  their  servants  neither  had  knowledge  nor  means  of 
hiowledge  of  the  dangerous  nature  of  the  goods,  or  of  the  defective 
packing,  which  increased  the  danger.  If,  under  these  circumstances, 
there  were  not  a  duty  incumbent  on  the  shipper  to  give  notice  of  the 
dangerous  nature  of  the  goods  to  be  shipped,  commerce  could  not  be 
carried  on.  It  would  be  strange  to  suppose  that  the  master  or  mate, 
having  no  reason  to  suspect  that  goods  offered  to  him  for  a  general  ship 
may  not  safely  be  stowed  away  in  the  hold,  must  ask  every  shipper  the 
eontents  of  every  package.  If  he  is  not  to  do  so,  and  there  is  no  duty 
cm  *the  part  of  the  shipper  of  a  dangerous  package  to  give  notice  r^t^oo 
of  its  contents  or  quality,  the  consequence  is  that,  without  any  '- 
remedy  against  the  shipper,  although  no  blame  is  imputable  to  the  ship- 
owners or  those  employed  by  them,  this  package  may  cause  the  destruc- 
tion of  the  ship  and  all  her  cargo,  and  the  lives  of  all  who  sailed  in  her. 
In  the  course  of  the  last  term((i)  we  held  that  the  owners  of  a  general 
dtip  were  liable  to  a  shipper  for  damage  done  to  the  goods  from  other 
'jooda  stowed  in  the  hold,  without  allegation  or  proof  of  any  wilful  or 
negligent  default  on  the  part  of  the  ship ;  and  there  can  be  no  doubt 
that  the  present  plaintiffs  were  bound  to  make  good  (as  they  allege  that 
i  they  have  done),  to  the  other  shippers  of  goods  to  be  carried  on  board 
I  fleir  ship  from  London  to  Calcutta,  the  damage  done  by  the  chloride 
of  lime  shipped  by  the  defendants.  If  the  plaintiffs  and  those  employed 
kjthem  did  not  know  and  had  no  means  of  knowing  the  dangerous 
foality  of  the  goods  which  caused  the  calamity,  it  seems  most  unjust 
:l&d  inexpedient  to  say  that  they  have  no  remedy  against  those  who 
■ight  easily  have  prevented  it.  Although  those  employed  on  behalf  of 
Ae  shipowner  have  no  reasonable  means  during  the  loading  of  a  gene- 
Id  ship  to  ascertain  the  quality  of  the  goods  offered  for  shipment,  or 
^■^nx)wly  to  examine  the  sufficiency  of  the  packing  of  the  goods,  the 
iikippers  have  such  means ;  and  it  seems  much  more  just  and  expedient 
^t,  although  they  were  ignorant  of  the  dangerous  quality  of  the 
foods  or  the  insufficiency  of  the  packing,  the  loss*  occasioned  by  the 
lingeroQs  quality  of  the  goods  and  the  insufficient  packing  should  be 
^  npon  the  shippers  than  upon  the  shipowners. 
*It  has  been  truljr  observed  that  there  is  no  express  decision  r^^o  * 
establish  the  liability  of  the  shipper  under  such  circumstances :  ^ 
this  liability  has  always  hitherto  been  assumed,  and  has  never  been 
tested.  In  Williams  v.  The  East  India  Company,  8  East,  192,  the 
nrt  and  the  bar  on  both  sides  thought  it  clear  law  that  it  is  the  duty 
a  person  putting  on  board  a  ship  a  dangerous  commodity  to  give 
ce  to  the  master,  or  other  persons  employed  in  the  navigation,  of  its 

I  (o)  Qillefpie  v.  ThompioDi  ante,  p.  477,  note  (i). 
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dangerous  nature,  without  any  question  being  put ;  and  so  impemdrt 
is  this  duty  considered,  that  the  law  stronglj  presumes  that  it  was  per- 
formed, insomuch  that  an  action  cannot  be  maintained  for  patting  ike 
dangerous  commodity  on  board,  without  express  evidence  to  proTe  t 
negative,  that  notice  was  not  given.     Under  such  circumstances,  Lorii 
EUenborough  held  the  rule  of  law  to  apply,  **  that  where  any  act  is  re- 
quired to  be  done  on  the  one  part,  so  that  the  party  neglectmg  it  woili 
be  guilty  of  a  criminal  neglect  of  duty  in  not  having  done  it,  the  lav 
presumes  the  affirmative,  and  throws  the  burthen  of  proving  the  eon- 
trary,  that  is,  in  such  case,  of  proving  a  negative,  on  the  other  side." 
Lord  Tenterden,  in  the  chapter  of  his  Treatise  on  Shipping,  where 
he  treats  of  «The  general  duties  of  the  Merchant"  (Abbott  on  Ship- 
ping, part  8,  chap.  6,  5th  ed.,  p.  270;  Shoe's  Abbott,  8th  ed.,  part4, 
chap.  8,  p.  402),  lays  down  the  general  principle  on  which  the  doctrine 
rests :  « the  hirer  of  anything  must  use  it  in  a  lawful  manner,  and 
according  to  the  purpose  for  which  it  is  let."     He  then  gives  as  an  in- 
stance, « the  merchant  must  lade  no  prohibited  or  uncustomed  goods  by 

*4ft'il  ^^^^^  *^®  ^^'P  ^^'-y  *^^  subjected  to  detention  or  forfeiture." 
^  Pari  ratione,  the  merchant  must  not  lade  goods  of  a  dangeroos 
Mature  which  the  master  and  those  employed  in  the  navigation  of  the 
ship  have  no  means  of  knowing  to  be  of  a  dangerous  nature,  without 
giving  notice  of  their  nature,  so  that  the  master  and  those  employed  ii 
the  navigation  of  the  ship  may  exercise  an  option  to  refuse  to  aoc^ 
them,  and,  if  accepted,  may  stow  them  where  they  will  not  endanger 
the  rest  of  the  cargo. 

The  first  count  of  the  declaration  contains  no  specific  averment  as  ta 
the  duty  of  the  defendants  as  shippers;  but,  what  is  much  better, ifc 
states  facts  showing  that  the  duty  in  point  of  law  arose ;  and  it  shovl 
that  this  duty  was  violated,  per  quod  the  plaintiffs  were  damnified,  ff 
BO,  the  first  count  is  sufficient. 

The  second  count,  which  is  framed  on  the  same  principles,  is  allowei 
to  be  free  from  objection. 

We  must  now  therefore  consider  the  sufficiency  of  the  pleas. 
third  plea,  which  is  the  first  demurred  to,  and  which  is  pleaded  to 
much  of  the  first  <count  as  relates  to  the  casks,  I  consider  insuffici^ 
Waiving  the  objection  that  it  seeks  to  divide  the  dangerous  quality 
the  goods  and  the  insufficiency  of  the  packing  into  separate  and  di 
causes  of  action,  I  think  that  it  discloses  no  defence  as  to  the 
cient  packing ;  for  it  only  denies  that  the  defendants  peraonally,  or 
their  servants,  packed  the  casks,  and  alleges  that  they  employed  B 
&  Sons  to  pack  them,  and  that  neither  the  defendants  nor  Burnet 
Sons  knew  or  believed,  or  had  reason  to  know  or  believe,  that  the 
were  not  proper  or  sufficient.     The  first  count  is  not  in  deceit,  fonn 
on  any  guilty  knowledge ;  the  allegation  of  the  insufficiency  of  . 
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esskfl,  and  of  the  dangerous  nature  of  the  '^'goods,  is  not  denied  p^^qA 
by  the  third  plea.  It  follows  that  the  ignorance  of  the  defend-  ^ 
aots,  and  those  employed  by  them,  can  be  no  excuse  for  putting  on 
board  without  notice  the  dangerous  goods  insufficiently  packed.  For 
tim  purpose  it  is  quite  immaterial  whether  the  casks  were  made  by  the 
hands  of  the  defendants  themselves,  or  by  their  servants,  or  by  Burnet 
k  Sons,  as  their  agents.  The  defendants,  and  not  the  plaintiffs,  must 
suffer,  if  from  the  ignorance  of  the  defendants  a  notice  was  not  given 
to  the  plaintiffs,  which  the  plaintiffs  were  entitled  to  receive,  and  from 
the  want  of  this  notice  a  loss  has  arisen  which  must. fall  either  on  the 
plaintiffs  or  on  the  defendants.  I  therefore  hold  the  third  plea  to 
be  bad. 

Bat  I  am  of  opinion  that  the  fourth  plea,  which  is  pleaded  to  the 
first  coont,  is  a  good  bar.  This  is  an  argumentative  plea  of  Not  Guilty^ 
alleging  facts  which,  if  true,  show  that  the  supposed  duty  relied  upon 
in  the  first  count  did  not  arise,  and  that  there  was  no  actionable  default 
on  the  part  of  the  defendants.  If  « the  master  knew,  or  had  the 
means  of  knowing,  and  reasonably  might  and  could  and  ought  to  have 
InowQ,  that  the  bleaching  powder  contained  and  consisted  of  chloride 
of  lime,"  and  if  ^<the  master  and  persons  employed  by  the  plaintiffs  in 
the  ship  knew,  and  had  the  means  of  judging  of  and  knowing,  the  state 
•nd  condition  and  sufficiency  of  the  casks,"  according  to  the  rule  laid 
down  in  considering  the  validity  of  the  declaration,  there  was  no  occa- 
Aon  for  the  defendants  to  give  any  express  notice,  and  they  cannot  be 
duirged  with  any  breach  of  duty  in  putting  the  packages  on  board, 
WeTer  dangerous  they  might  be.  On  this  supposition,  the  loss  which 
las  happened  is  to  be  imputed  to  the  carelessness  and  misconduct  of 
file  master  and  those  employed  by  the  ^plaintiffs  in  stowing  the  r^Ao*f 
ttsks  where  they  were  likely  to  injure  other  goods.  A  mere  ^ 
ADegation  of  <<  means  of  knowledge"  I  think  would  not  have  been  suffi- 
^nt,  as  this  might  be  satisfied  by  calling  in  skilful  chemists,  and 
ftsortmg  to  investigation  inconsistent  with  the  usual  course  of  commer- 
pial  business ;  but  the  shippers  were  justified  in  acting  upon  the  suppo- 
ption  that  the  master  (to  whom  the  goods  are  alleged  to  have  been 
pelirered)  did  know  what  <<  he  reasonably  might  and  could  and  ought 
|p  have  known."  Giving  credit,  as  we  are  bound  to  do  on  this  demxirrer, 
the  allegations  in  the  fourth  plea,  the  master  received  these  casks 
wing  the  degree  to  which  they  were  dangerous,  in  the  same  manner 
if  he  had  received  carboys  of  vitriol,  universally  known  to  be  most 
igeroos;  and  the  defendants  are  not  answerable  for  the  conse- 
nces. 

i  I  am  likewise  of  opinion  that  the  tenth  plea,  which  is  pleaded  to  the 
l^nd  count,  is  good.  This  count  pointedly  and  exclusively  rests  upon 
pe  want  of  notice  of  the  dangerous  and  corrosive  nature  of  the  article 
kipped.     But  there  could  be  no  occasion  for  notice  from  the  defend- 
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ants  to  the  master  of  that  which  <<  he  knew  or  had  the  means  of  knoiri&g, 
and  reasonably  might  and  could  and  ought  to  have  known."    Tbe 
plaintiffs,  impeaching  the  tenth  plea,  rest  on  this  point  of  law,  thu, 
granting  the  facts  averred  in  this  plea  to  be  true,  it  appears,  od  the 
record,  that  the  damage  sustained  by  the  plaintiffs  was  the  immediate 
result  of  the  defendants'  breach  of  duty.    If,  however,  the  facts  alleged 
in  this  plea  are  granted,  I  am  of  opinion  that  there  was  no  breach  of 
duty  in  the  reticence  of  the  defendants  when  the  goods  were  loaded, 
and  that  the  loss  must  bo  taken  to  have  arisen  from  a  breach  of  doty, 
*J.R«T  on  the  part  *of  the  master,  in  not  refusing  to  accept  the  goods 
^  to  be  loaded  in  the  ship,  or  in  not  taking  care  that  they  were  so 
stowed  as  to  secure  the  ship  and  the  rest  of  the  cargo  from  danger. 

I  therefore  think  that  the  plaintiffs  must  rely  upon  their  traverse  of 
the  4th  and  10th  pleas,  and  that  on  the  demurrer  to  these  pleas  we 
ought  to  give  judgment  for  the  defendants,  while  on  the  demnrrer  to 
the  declaration  and  to  the  3d  plea  there  should  be  judgment  for  the 
plaintiffs. 

Crompton,  J. — The  second  count  of  this  declaration  is  framed  on 
the  breach  of  duty  or  wrongful  act  of  the  defendants  in  shipping  dan- 
gerous articles  on  the  plaintiffs'  ship,  which  the  defendants  knew,  and 
which  the  plaintiffs  did  not  know,  to  be  dangerous,  without  giving  aaj 
notice  to  the  plaintiffs  of  the  dangerous  nature  of  the  goods.  This 
count  was  admitted  by  the  defendants'  counsel  to  be  good ;  and  it 
clearly  falls  within  the  principle  of  the  case  of  Williams  v.  East  Indtt 
Company,  3  East,  192.  In  that  case  Lord  EUenborough  remarks,  in 
giving  the  judgment  of  the  Court  in  page  200,  that,  « in  order  to  maki 
the  putting  on  board  wrongful,  the  defendants  must  be  cognisant  of  tke 
dangerous  quality  of  the  article  put  on  board."  The  second  count  rf 
the  declaration  in  the  present  case,  averring  such  knowledge  of  tin 
defendants,  appears  to  me  to  be  good. 

On  the  1st  count  and  3d  plea  difficult  questions  arise  as  to  the  dntf  | 
or  engagement  of  the  shipper  of  goods,  and  as  to  the  construction  of  | 
the  pleadings ;  and  I  am  by  no  means  satisfied  that  the  plaintifi  aiffj 
i^AQcn  ci^titled  '''to  our  judgment  either  on  the  1st  count  and  3d  plci{ 
^  considered  together,  or  on  the  first  count  taken  alone.  It  wm. 
stated,  by  the  coimsel  for  the  plaintiffs,  that  the  1st  count  was  pOH 
posely  framed  to  charge  the  defendants  with  a  breach  of  warranty,,  witkFJ 
out  imputing  to  them  any  fraud,  deceit,  or  misconduct ;  in  other  wordiy 
that  they  are  charged  as  innocent  shippers  of  goods,  who  have  broke! 
a  supposed  implied  warranty  that  the  goods  were  fit  to  be  shipped.  M 
was  said  that  there  was  an  absolute  warranty,  without  qualification,  tkrf 
the  goods  were  fit  for  shipment  on  the  voyage,  and  that  they  were  wA 
dangerous ;  and,  if  that  proposition  be  maintainable,  the  plaintiffs  wooU 
of  course  be  entitled  to  succeed  on  the  count ;  and  neither  the  tkiiJ 
plea  denying  negligence  by  the  defendants  or  their  servants,  and  deaf 
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mg  knowledge  of  the  danger  on  their  parts,  nor  the  4th  plea  showing 
that  the  master  and  parties  employed  on  the  ship  themselves  knew  of 
the  dangerous  nature  of  the  packages,  could  be  any  answer  to  a  breach 
of  such  an  absolute  warranty.     If,  however,  the  count  is  to  be  construed 
U8  infercntially  charging  a  knowledge  on  the  part  of  the  defendants, 
and  that  be  a  necessary  ingredient  in  the  cause  of  action,  it  would  be 
answered  by  the  3d  plea,  which  avers  that  the  defendants  did  not  know, 
and  had  no  reason  to  know,  of  the  insufficiency  of  the  casks.    Again, 
if  the  count  is  construed  as  depending  on  a  negligence  in  packing  on 
the  part  of  the  defendants  or  their  servants,  that  might  be  answered  by 
the  part  of  the  plea  which  states  that  the  packing  was  not  their  per- 
sonal act  or  the  act  of  their  servants,  but,  as  I  understand  the  plea, 
that  they  ordered  the  goods  from  third  parties,  and  that  the  goods  were 
bought  by  them  and  supplied  to  them  as  puncheons  when  packed.    This 
♦seems  to  be  an  argumentative  denial  of  the  imputed  negligence  ri^Acui 
on  their  parts,  or  on  the  part  of  any  persons  for  whose  acts,  as  ^ 
their  servants,  they  were  responsible.     The  first  count  states,  in  effect, 
that  chloride  of  lime  was  dangerous,  and  required,  for  its  being  safely 
carried  on  a  voyage,  to  be  safely  and  securely  packed ;  and  it  avers  the 
defendants*  knowledge  of  that  fact.     It  states  a  packing  by  defendants 
and  their  servants ;  and  that  packing  appears  afterwards  to  have  been 
itegligent  and  unskilful.     The  count  attributes  the  damage  to  the  insuffi- 
cient and  unskilful  packing,  and  states  that  the  plaintiffs  had  no  know- 
ledge, or  means  of  knowledge,  of  the  insufficient  packing.     The  engage- 
ment or  duty  of  the  defendants,  and  their  breach  of  such  duty  or 
engagement,  must  arise  from  the  shipmenty  and  not  from  the  packing^ 
of  the  goods ;  and  upon  the  whole  the  1st  count  seems  to  me  to  be  a 
tomplaint  of  delivering  goods,  dangerous  from  bad  packing,  and  not 
Inown  to  the  plaintiffs  to  be  dangerous :  and,  either  on  the  count,  or  on 
the  count  and  3d  plea,  it  must,  I  think,  be  taken  that  the  defendants 
«re  treated  as  innocent  shippers,  without  knowledge,  on  their  parts, 
that  the  goods,  as  packed,  were  dangerous ;  and,  if  the  pleadings  are 
'  10  treated,  the  point  arises,  which  it  was  stated  it  was  the  object  of  the 
^  parties  to  raise  before  us,  as  to  the  extent  of  the  duty  or  engagement 
^  of  shippers  of  goods,  shipped  in  a  general  ship.     What  then  is  the 
Bature  and  extent  of  this  duty  or  engagement  on  the  part  of  shippers 
of  goods  ?     On  the  one  hand  it  is  clearly  a  tortious  act,  for  the  conse- 
f  nences  of  which  the  shippers  are  responsible,  to  ship  goods  apparently 
t  safe  and  fit  to  be  carried,  and  from  which  the  shipowner  is  ignorant 
that  any  danger  is  likely  to  arise,  without  notice  of  such  goods  being 
I  dangerous,  if  the  *shipper  is  aware  of  such  danger.     Such  ahip-  r#4Q-i 
teent,  when  the  scienter  is  made  out,  is  clearly  wrongful  and  tor-  ^ 
toons ;  and  perhaps  an  action  on  a  contract  to  give  notice  in  such  a  case 
>»ight  be  supported,  though  it  would  seem  rather  to  be  the  subject  of  an 
action  of  tort.     On  the  other  hand,  I  cannot  agree  with  the  doctrine, 
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contended  for  on  the  part  of  the  plaintiiFd,  that  there  is  an  abeohte 
engagement  on  the  part  of  the  shipper  that  the  goods  are  safe,  and  fit 
to  be  carried  on  the  voyage.  Snch  a  warranty  would  include  the  cas€8 
where  the  goods  may  be  openly  seen,  and  are  known  by  the  shipowner 
t:  be  dangerous.  It  does  not  seem  that  there  is  any  authority  decisire 
on  the  point  as  to  whether  the  shipper  is  liable  for  shipping  dangerois 
goods  without  a  communication  of  their  nature,  when  neither  he  nor 
the  shipowners  are  aware  of  the  danger.  It  seems  very  difEicult  to  hoU 
that  the  shipper  can  be  liable  for  not  communicating  what  he  does  not 
know.  Supposing  that  hay  or  cotton  should  be  shipped,  apparently  in 
a  fit  state,  and  not  dangerous  to  the  knowledge  of  the  shippers  or  of 
the  shipowners,  but  really  being  then  in  a  dangerous  state  from  a  ten- 
dency to  heat,  are  the  shippers  to  be  liable  for  the  consequences  of  in 
from  the  heating  of  such  goods?  This  is  a  most  important  question; 
for,  if  this  be  the  law,  the  underwriters  on  the  ship,  who  really  ought  to 
be  the  persons  to  suffer  from  such  unexpected  fire,  might  bring  an  action 
in  the  name  of  the  shipowners  against  the  shippers  of  goods,  who  would 
be  made  responsible  for  the  accidental  fire,  when  they  were  innocent, 
and  would  not  be  insured  against  the  injury  to  the  ship.  Again,  snp* 
pose  that  there  is  a  new  article  of  commerce  which  neither  shippers  nor 
*4Q9T  shipowners  know  to  be  dangerous :  is  the  innocent  shipper  *to 
-*  be  liable  ?  Lord  Ellenborough's  dictum  in  Williams  v.  The  East 
India  Company,  3  East,  192,  above  referred  to,  would  tend  to  sbow 
that  knowledge  of  the  party  shipping  is  an  essential  ingredient.  On 
the  other  hand,  it  is  stated,  in  the  passage  from  Abbott  On  Shippings 
page  270,  5th  edit,  (page  402,  8th  edit.),  that  the  merchant  must  load 
no  prohibited  or  uncustomed  goods  by  which  the  ship  may  be  subjected 
to  detention  or  forfeiture.  And  this  is  laid  down  without  any  express 
qualification  as  to  the  knowledge  of  the  shipper.  In  case  of  such  goods, 
however,  the  merchant  generally  knows,  or  ought  to  know,  from  what 
he  is  presumed  to  be  acquainted  with  as  to  the  nature  of  his  trade, 
whether  the  goods  he  is  shipping  can  properly  be  sent  to  their  proposed 
destination ;  and  the  passage  in  question  is  hardly  a  sufficient  authoritr 
for  the  proposition  that,  where  the  shipper  is  perfectly  innocent  and 
without  any  means  of  knowledge,  he  should  be  liable  to  the  shipowner 
for  the  consequences  of  a  mistake  which  neither  of  them  could  have 
avoided.  Suppose,  for  instance,  that  a  shipment  was  made  of  goods 
for  a  foreign  port  to  which,  according  to  the  information  known  at  the 
shipping  port,  such  consignment  might  be  properly  and  safely  made, 
but  that  by  some  recent  law  the  foreign  country  had  made  such  ship- 
ment illegal :  would  the  shipper  be  liable  in  such  case  ?  I  entertain 
great  doubt  whether  either  the  duty  or  the  warranty  extends  beyond 
the  cases  where  the  shipper  has  knowledge,  or  means  of  knowledge,  of 
the  dangerous  nature  of  the  goods  when  shipped,  or  where  he  has  been 
guilty  of  some  negligence,  as  shipper,  as  by  shipping  without  comma- 
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Bicating  danger  which  he  had  the  means  of  '^'knowing,  and  ought  r 4,^00 
to  have  communicated.  Probably  an  engagement  or  duty  may  ^ 
be  implied,  that  the  shipper  will  use  and  take  due  and  proper  care  and 
diligence  not  to  deliyer  goods,  apparently  safe,  but  really  dangerous, 
without  giving  notice  thereof;  and  any  want  of  care  in  the  course  of 
the  shipment  in  not  communicating  what  he  ought  to  communicate  might 
be  negligence  for  which  he  would  be  liable :  but,  where  no  negligence 
18  alleged,  or  where  the  plea  negatives  any  alleged  negligence,  I  doubt 
•xtremely  whether  any  right  of  action  can  exist. 

Treating  this  first  count  therefore  as  complaining  of  the  insufiSciency 
of  the  casks  merely,  and  treating  it  as  framed  on  some  implied  warranty 
as  to  such  sufficiency,  and  taking  the  count  and  plea  together  as  showing 
that  there  was  no  blame  on  the  defendants  or  their  servants,  but  that 
they  were  innocent  shippers  of  goods,  bought  by  them,  and  supplied  to 
them  imperfectly  packed,  I  entertain  great  doubt  as  to  the  liability  of 
the  defendants  on  this  part  of  the  record ;  and,  as  at  present  advised^ 
I  incline  to  think  the  defendants  not  liable  on  such  construction  of  the 
pleadings :  but,  as  the  rest  of  the  Court  who  heard  the .  case  are  of 
opinion  that  the  first  count  is  good,  and  that  the  third  plea  is  no  answer 
to  it,  the  judgment  of  the  Court  on  this  part  of  the  record  will  be  for 
the  plaintiffs. 

I  agree  with  the  rest  of  the  Court  in  thinking  that  the  defendant  is 
entitled  to  our  judgment  on  the  facts  disclosed  on  the  first  count  and 
the  fourth  plea.  That  plea  alleges  expressly  that  the  master  and  per- 
sons employed  in  the  ship  knew  of  the  state  and  condition  of  the  casks 
and  the  packing.  The  count  complains  only  of  mischief  occasioned 
by  the  insufficiency  of  the  casks  *and  the  packing ;  and  I  think  r^j^qj^ 
the  plea  good  as  an  argumentative  denial  of  any  duty  or  implied  ^ 
contract  to  communicate  what  the  party  knew^  and  as  a  denial  of  the 
allegation  in  the  count  that  the  plaintiffs  h#l  no  knowledge  of  the 
insufficiency  of  the  casks,  or  of  the  bad  packing,  to  which  the  damage 
is  attributed. 

As  to  the  tenth  plea  to  the  second  count  there  is  more  difficulty. 
The  second  count  charges  a  tortious  non-commimication  of  the  danger- 
ous nature  of  the  goods  which  the  defendant  knew  of,  and  which  the 
master,  and  the  parties  employed  by  the  plaintiffs  in  stowing,  did  not 
know  of,  and  attributes  the  mischief  to  the  «towing  of  the  goods  through 
fioeh  want  of  knowledge  in  a  part  of  the  ship,  fit  for  safe,  but  unfit  for 
Mch  dangerous,  goods.  The  tenth  plea  to  the  second  count  is  very 
different  from  the  fourth  plea,  in  two  respects :  first,  in  stating  that  the 
master  knew,  or  had  the  means  of  knowledge,  in  the  disjunctive  ;  and, 
Boeondly,  in  averring  the  knowledge  or  means  of  knowledge  in  the 
master  only.  If  this  plea  could  be  treated  as  averring  that  the  goods 
were  of  a  nature  well  known  in  commercial  and  shipping  transactions 
as  dangerous,  it  might  be  good  as  an  argumentative  denial  of  any  duty 
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to  communicate,  or  wrong  in  not  communicating,  what  the  parties  were 
or  might  be  fairly  supposed  to  be  aware  of.  On  the  construction  of 
the  plea  in  the  disjunctive  we  must,  I  think,  consider  it  as  ayerrmg 
only  that  the  master  had  the  means  of  knowing,  and  ought,  &c,  to 
have  known,  as  the  plea  must  be  taken  most  unfavourably  to  the  ptrtj 
pleading,  and  as  it  would  be  proved  by  proving  such  averment  without 
proof  of  actual  knowledge.  It  is  an  averment  that  the  master  of  the 
ship  personally  had  the  means  of  knowing,  and  ought  to  have  known, 
*4Q^l  *^^  *^®  danger.  It  does  not  appear  to  me  to  be  necessary  to 
-'  decide  whether  the  averment  that  the  master  had  the  means  of 
knowledge,  or  that  he  ought  to  have  known,  without  an  averment  of 
actual  knowledge,  would  be  a  su£Scient  answer  to  the  defendants'  tortious 
neglect  to  communicate  the  dangerous  nature  of  the  goods.  The  count 
charges  that  there  was  no  communication  either  to  the  master  or  to  the 
Other  persons  employed  by  the  plaintiffs,  and  states  that  the  master 
and  the  other  persons  concerned  on  behalf  of  the  plaintiffs  in  stowing 
the  goods,  being  ignorant  of  the  dangerous  nature  of  the  goods,  stowed 
them  in  a  place  unfit  for  such  dangerous  goods.  It  is  quite  consistent 
with  the  cause  of  action  contained  in  this  count,  that  the  master  may 
have  kno¥m,  as  averred,  that  the  article  was  bleaching  powder,  and 
may  have  had  the  means  of  knowledge,  and  that  he  ought  to  have 
known  the  nature  of  bleaching  powder,  without  this  forming  an  excnse 
for  the  unlawful  negligence  of  the  defendants,  if  damage  was  occa- 
sioned thereby.  The  master  is  not  the  party  generally  concerned  in 
the  shipping  and  taking  on  board  or  stowing  of  goods.  He  generally 
acts  in  signing  his  bills  of  lading  upon  the  mate's  receipts  or  notes. 
There  is  no  averment  that  the  mischief  could  have  been  avoided  if  the 
plaintiffs  had  used  ordinary  care,  or  that  the  mischief  really  happened 
from  the  default  of  the  plaintiffs ;  and  it  may  well  be  true,  notwith- 
standing the  plea,  that,  ^om  the  confessed  wrongful  negligence  of  the 
defendants,  the  persons  concerned  in  taking  on  board  may  have  stowed 
improperly,  without  the  master's  means  of  knowledge,  or  the  fact  that 
he  might  and  ought  to  have  known  of  the  nature  of  bleaching  powder, 
having  anything  to  do  with  the  case.     If  the  plea  had  shown  the  goods 

*4QfiT  ^^  *^®  ^^  ^^^^  *  ^^°^^  ^  ^^^^  their  nature  was  known  in  usnil 
•^  shipping  transactions,  if,  might  have  been  good  as  negativing  any 
necessity  for  communication*;  but  it  does  not  appear  to  me  to  amonnt 
to  a  defence  of  that  nature.  The  master  may  have  known  that  the 
article  was  bleaching  powder ;  and  the  averment  that  he  had  the  means 
of  knowledge,  and  might  and  ought  to  have  known  the  nature  of 
bleaching  powder,  might  be  true ;  and  yet,  at  the  same  time,  the  non- 
communication may  have  caused  the  mischief.  The  master  may  have 
trusted  that  the  due  communication  would  be  made  in  the  proper  way 
to  the  parties  who  took  the  goods  on  board ;  and  he  may  have  had 
nothing  to  do  with  the  shipment;   and  his  personal  knowledge  and 
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• 

means  of  knowledge,  of  which  the  shipper  is  not  alleged  to  have  been 
airare^  seems  to  form  no  excuse  for  the  non-communication  to  the  par- 
ties employed  in  taking  the  goods  on  board. 

I  am  inclined  therefore  to  think  the  tenth  plea  not  an  answer  to  the 

second  count :  but,  the  rest  of  the  Court  being  of  a  different  opinion, 

the  judgment  on  the  demurrer  to  that  plea  must  be  for  the  defendants. 

Judgment  on  the  third  plea  for  the  plaintiffs.     On  the  fourth 

and  tenth  pleas  for  the  defendants. 
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Connt  for  monej  bad  and  recoired.  Plea,  by  way  of  defence  on  equitable  (px»ands :  tbat  the 
none  J  had  been  bequeathed  by  will  to  the  separate  use  of  plaintiff's  late  wife,  who,  during 
the  coverture,  assigned  the  money  to  the  defendant,  on  tmata  in  which  plaintiff  took  no  inter- 
est Replication,  on  equitable  grounds,  to  this  plea:  tbat,  before  this  assignment,  plaintiff's 
wife  bad  assigned  the  money  to  plaintiff,  and  that  the  receipt  by  defendant  was  as  agent  for 
the  wife,  In  order  to  give  a  discharge  to  the  executors. 

Held,  that  the  plea  was  good,  admitting  a  receipt  of  the  money,  primal  facie  to  the  use  of  the 
husband,  and  avoiding  it  by  showing  that  in  equity  the  receipt  was  on  trusts  in  which  the 
husband  took  no  interest ;  thereby  sufficiently  negativing  any  marital  right  arising  on  her 
death. 

Held,  abo,  that  the  replication  was  good,  as  showing  a  previous  equitable  assignment  for  the 
plaintiff's  benefit 

There  was  also  a  plea,  by  way  of  defence  on  equitable  grounds :  that  by  marriage  settlement 
the  plaintiff  covenanted  to  settle  any  personal  estate  he  might  acquire  in  his  wife's  right :  and 
that  this  money  was  bequeathed  to  her  separate  use. 

Held,  that  this  plea  was  bod  :  such  a  oovenant  not  applying  to  money  bequeathed  to  the  separate 
use  of  the  wife. 

Dbclaration  for  money  had  and  received,  and  on  an  account  stated. 

Plea  2.  By  way  of  defence  on  equitable  grounds:  that  the  said 
money  in  the  declaration  mentioned  was  money  that  one  B.  by  will 
bequeathed  to  Georgiana,  deceased,  in  her  lifetime  the  wife  of  the  plain- 
tiff, for  her  own  sole  and  separate  use,  and  her  receipt  notwithstanding 
her  coverture  to  be  a  sufficient  discharge,  and  no  other  money  whatso- 
ever ;  that  the  money  bequeathed  to  the  separate  use  of  the  plaintiff's 
wife  as  aforesaid  was  paid  by  the  executors  of  the  will  of  B.  to  defend- 
ant, upon  the  separate  receipt  of  Georgiana,  whilst  she  was  the  wife  of 
the  plaintiff,  and  that  Georgiana,  whilst  she  was  the  wife  of  the  plaintiff, 
disposed  of  the  money  in  her  lifetime  independently  of  her  husband, 
and  in  such  manner  that  her  husband  took  no  interest  therein,  to  wit, 
by  directing  the  same  to  be  paid  to  the  defendant  as  aforesaid,  to  be 
held  by  him  upon  certain  trusts,  under  which  trusts  the  plaintiff  took 
no  interest ;  and  *that  the  having  and  receiving  of  money  by  the  r*^Qo 
defendant  to  the  use  of  the  plaintiff,  as  in  the  declaration  men-  ^ 
tioned,  was  and  is  the  receipt  of  the  money  in  this  plea  mentioned,  by 
the  defendant  from  the  executors  of  the  will  of  B.,  upon  the  same  dis- 
position by  Georgiana  of  the  same  as  aforesaid ;  and  that  the  defendant 
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never  received  any  money  to  the  use  of  the  plaintiff  except  as  afore- 
said. The  plea  contained  averments  that  the  account  was  stated  of  ibe 
same  money. 

Plea  3.  By  way  of  defence  upon  equitable  grounds :  that,  at  the 
time  of  the  accruing  of  the  causes  of  action  in  the  declaration  men- 
tioned, Georgiana,  now  deceased,  was  the  wife  of  the  plaintiff;  and  that, 
by  a  settlement  executed  previously  to,  and  in  contemplation  of,  the 
marriage  of  the  plaintiff  with  Georgiana,  made  between  the  plaintiff  of 
the  first  part ;  Georgiana,  of  the  second  part ;  and  A.,  B.,  0.,  and  the 
defendant,  of  the  third  part ;  the  plaintiff  covenanted  with  the  defend- 
ant and  the  other  trustees  of  the  said  settlement  that  he  would  assign 
and  make  over  to  the  defendant  and  the  said  other  trustees  as  aforesaid 
any  personal  estate  which  should  be  acquired  after  the  marriage  by  the 
said  Georgiana,  or  the  plaintiff  in  her  right,  during  her  coverture,  by 
any  means  whatsoever,  over  and  above  the  value  at  one  time  of  the  sum 
of  lOOZ. ;  and  that  the  defendant  and  his  cotrustees  should  hold  the 
personal  estate  which  should  be  so  acquired,  upon  the  following  trusts, 
specifying  the  trusts  of  the  settlement.  <<  That  the  money  in  the  de- 
claration mentioned  was  and  is  certain  money  above  the  value  of  lOOL, 
which  one  B.,  by  her  will,  bequeathed  to  Georgiana,  in  her  lifetime, 
whilst  she  was  the  wife  of  the  plaintiff,  for  her  own  sole  and  separate 
♦4.QQ1  ^^®'  ^^^  ^®^  receipt  notwithstanding  her  *coverture  to  be  a  suffi- 
^  cient  discharge,  and  which  the  plaintiff  acquired  at  one  time  after 
his  intermarriage  with  Georgiana,  under  and  by  virtue  of  the  said 
bequest ;  and  that  he  so  acquired  the  same  by  the  said  Georgiana  receiv- 
ing the  same  during  her  coverture  from  the  executors  of  the  wijl  of  B. ; 
and  that  the  said  having  and  receiving  of  money  by  the  defendant  to 
the  use  of  the  plaintiff  was  and  is  the  receipt  of  the  money  in  this  plea 
mentioned,  by  the  defendant  as  such  trustee  as  aforesaid  from  the  said 
Georgiana.''  The  plea  contained  averments  that  the  account  was  stated 
of  the  money. 

Replication  on  equitable  grounds  to  plea  2 :  that  after  the  death  of 
B.,  and  after  Georgiana  had  become,  and  while  she  was,  entitled  to 
receive  the  said  money  so  bequeathed,  as  in  the  second  plea  mentioned^ 
and  before  the  having  and  receiving  of  the  moneys  in  the  declarad<m 
mentioned,  and  before  any  receipt  of  the  said  moneys  by  the  defendant 
from  the  executors  of  B.,  and  before  any  direction  given  by  Georgiana 
that  the  money  should  be  held  by  the  defendant  upon  the  said  alleged 
trusts  as  in  the  second  plea  mentioned,  and  before  any  such  allied 
trusts  ever  were  created  or  existed,  Georgiana  disposed  of  the  whole 
of  the  money  so  bequeathed  as  aforesaid,  by  appointing  and  assigning 
the  same,  and  all  her  right,  title,  and  interest  of  every  kind  whatsoever 
thereof  and  therein,  and  then  existing  or  thereafter  to  accrue  to  plain- 
tiff, to  enable  him  the  plaintiff  to  pay  certain  debts  then  due  from  the 
plaintiff;  and  that,  at  the  time  that  defendant  first  took  and  received 


6  ELLIS  &  BLAGEBUBN.    Q.  B.  499 

the  said  moneys  from  the  said  executors,  the  trust  in  the  second  plea 
mentioned  had  not  been  created,  and  did  not  exist ;  and  that  the  said 
directions  by  Georgiana  in  the  second  plea  mentioned,  that  the  defend- 
ant should  hold  the  said  ^moneys  upon  the  said  alleged  trusts,  p^cz-a/v 
were  not  given  till  long  after  defendant  had  received  the  said  *- 
moneys  from  the  said  executors ;  and  that  defendant  received  the  said 
money  from  the  said  executors  as  the  agent  of  Georgiana,  for  the  pur- 
pose of  the  due  and  proper  payment  of  the  moneys  by  the  executors^ 
and  of  giving  to  the  said  executors  the  due,  proper,  and  necessary  sepa- 
rate receipt  of  the  said  Georgiana,  in  order  to  the  valid  discharge  of 
the  said  executors  in  that  behalf,  and  not  upon  the  alleged  trusts  in  the 
second  plea  mentioned ;  and  that,  up  to  and  at  the  time  of  the  said 
receipt  of  the  said  moneys  by  the  defendant  from  the  said  executors, 
the  assignment  of  the  said  moneys  by  the  said  Georgiana  to  plaintiff 
continued  in  full  force  and  effect,  to  all  intents  and  purposes  whatso- 
ever ;  and  that  the  said  Georgiana  directed  the  defendant  to  receive  the 
said  moneys  from  the  executors  for  the  purpose  of  such  valid  payment 
Iv  them,  and  of  the  giving  of  such  vaUd  discharge  and  receipt  to  them 
as  aforesaid,  and  not  with  the  intent  or  purpose  of  annuUing  the  assign- 
ment of  the  moneys  to  the  plaintiff  as  aforesaid,  but  for  the  purpose  of 
getting  in  the  said  money  as  the  money  of  him  the  plaintiff;  and  that, 
by  and  immediately  upon  the  receipt  of  the  moneys  by  the  defendant 
from  the  said  executors  as  aforesaid,  and  long  before  the  existence  of 
the  said  alleged  directions  and  trusts  in  the  second  plea  mentioned,  the 
Baid  money  became  and  was  money  had  and  received  by  the  defendant 
to  the  plaintiff's  use ;  which  is  the  same  having  and  receiving  of  the 
said  moneys  to  the  plaintiff's  use  in  the  declaration  mentioned,  and  not 
other  or  different. 

There  was  also  a  replication  on  equitable  grounds  to  the  third  plea, 
which  it  is  unnecessary  to  notice.     There  was  a  demurrer  and  joinder 
to  each  plea,  and  to  each  replication. 
*The  case  was  argued  in  last  Term.(a)  r*^01 

Lush,  for  the  plaintiff. — The  second  plea  does  not  disclose  any  ^ 
ground  of  equitable  defence.  On  the  death  of  the  wife,  the  money  in 
her  possession  belonged  to  the  plaintiff  in  his  marital  right ;  the  quality 
of  separate  property  which  it  possessed  in  equity  ceased  at  her  death ; 
Molony  v.  Kennedy,  10  Sim.  264.  [Lord  Campbell,  C.  J. — In  this 
plea  it  is  averred  that  the  money  had  been  disposed  of,  by  being  paid 
to  the  defendant,  to  hold  on  trusts  in  which  the  plaintiff  took  no  inter- 
est.] If  construed  so,  the  plea  would  seem  to  amount  to  a  denial  of 
privity  ;  and  if  so,  though  good  on  the  ground  that  it  amounts  to  Non 
Assumpsit,  it  would  be  no  defence  in  equity.  [Lord  Campbell,  C.  J.^ 
That  objection  may  be  cured  at  once  by  an  amendment  striking  out  the 
words  «<  On  equitable  grounds."]     The  replication  to  the  second  plea 

(a)  April  32cL    Before  Lord  Oampbelli  C.  J.,  Erie  and  CromptoOy  Ji. 
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is  good,  on  equitable  grounds :  and,  taking  the  plea  and  replication  tog^ 
ther,  it  sufficiently  appears  that  the  defendant  taking  the  husband's 
money  from  the  wife  holds  the  money  at  law  to  the  husband's  use ;  Cal- 
land  V.  Loyd,  6  M.  &  W.  26.t  The  third  plea  is  bad.  Such  a  covenant 
as  that  set  forth  in  the  plea  does  not  apply  to  money  settled  by  others 
to  the  use  of  the  wife ;  Travers  v.  Travers,  2  Beav.  179,  Douglas  r. 
Congreve,  1  Keen,  410,  423,  Drury  v.  Scott,  4  To.  &  C.  264.t 

Sir  F,  Kelly  J  contrel. — The  third  plea  cannot  be  supported :  but  the 
second  plea  is  good,  and  the  replication  to  it  no  answer.  Even  suppo- 
nn-r^Q-t  sing  that  the  replication  *shows  an  equitable  assignment,  com- 
"^  plete  as  between  the  plaintiff  and  his  wife,  and  antecedent  to  the 
transaction  set  out  in  the  plea,  still  that  is  not  enough.  The  defendant, 
having  accepted  a  trust,  and  received  the  money  in  ignorance  of  any 
such  previous  equitable  assignment,  has  a  superior  equity  unless  there 
was  notice  to  him,  or  at  least  an  intimation  to  the  former  trustee  of  the 
equitable  assignment. 

Ltiah  was  heard  in  reply.  Our.  adv.  mU. 

Lord  Campbell,  0.  J.,  in  this  Term  (June  6th),  delivered  judgment 

This  was  an  action  for  money  had  and  received  and  on  accounts 
stated,  in  which  the  defendant  pleaded,  secondly  and  thirdly,  two  pleas 
by  way  of  defence  on  equitable  grounds.  The  plaintiff  demurred  to 
these  two  pleas,  and  also  replied  to  each  of  them  on  equitable  grounds. 
Upon  the  argument  before  us,  Sir  Fitzroy  Kelly^  on  the  part  of  the 
defendant,  abandoned  the  third  plea,  which  was  clearly  bad  according 
to  the  authorities  cited  by  Mr.  Lush.  It  proceeded  on  the  ground  of 
a  supposed  equity  against  the  plaintiff,  under  a  covenant  in  a  marrisge 
settlement  by  him  before  marriage,  to  assign  over  to  the  trustees  of  the 
settlement  any  personal  estate  which  should  be  acquired  after  the  mar- 
riage by  the  wife,  or  by  the  plaintiff  in  her  right.  The  money  in  ques- 
tion, however,  appeared  by  the  plea  to  have  been  money  bequeathed  to 
the  sole  and  separate  use  of  the  wife,  to  which  it  was  conceded  that, 
according  to  the  decisions  in  equity,  the  covenant  of  the  husband  did 
^-^o-i  not  apply.  The  questions  therefore  were  reduced  to  those  *arising 
^  on  the  second  plea,  and  were,  first,  as  to  the  validity  of  that  plea, 
and,  secondly,  as  to  the  validity  of  the  replication.  This  plea  set  up 
an  equitable  right  as  against  the  plaintiff,  by  showing  that  the  money 
in  question  was  money  bequeathed  to  the  sole  and  separate  use  of  the 
wife  during  the  coverture,  and  that  the  wife  had  disposed  of  and  assigned 
the  fund  upon  trusts  in  which  the  plamtiff  took  no  interest ;  in  other 
words,  that  the  wife  had,  as  she  was  entitled  to  do,  made  an  equitahk 
assignment  of  her  equitable  right  upon  trusts  in  which  her  husband,  the 
plaintiff,  took  no  interest.  Such  matter,  if  well  pleaded,  would  no  doubt 
constitute  a  sufficient  defence  on  equitable  grounds :  but  it  was  con- 
tended, on  the  part  of  the  plaintiff,  that  the  allegations  in  the  plea  did 
not  show  that  there  might  not  be  some  equitable  interest  in  the  plaintiff. 
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We  intimated  our  opinion,  daring  the  argument,  that  the  allegations  as 
to  the  trusts  being  such  as  that  the  husband  took  no  interest  under  them 
appeared  to  us  sufficiently  to  exclude  the  supposition  that  the  husband 
could  ever  have  any  interest,  either  before  or  after  the  death  of  his  wife, 
ifi  the  fund  in  question.     And,  the  second  plea  being,  in  our  opinion, 
fiafficient  as  on  a  general  demurrer,  the  question  is  reduced  to  the  vali- 
dity of  the  replication  to  the  second  plea.     That  replication  sets  up, 
by  way  of  equitable  ground,  that,  before  the  assignment  and  disposi- 
tion by  the  wife  on  the  alleged  trusts  in  which  the  husband  took  no 
interest,  the  wife  had  appointed  and  assigned  the  fund  in  question  to 
the  husband,  to  enable  him  to  pay  debts  due  from  him  to  the  amount 
of  the  fund;  and  that  the  receipt  by  the  defendant  was  a  receipt  by 
him  as  agent  to  the  wife  to  get  the  money  out  of  the  hands  of  the  ex- 
ecutors, and  to  give  them  a  discharge,  not  for  "^the  purpose  of  r^f-nj^ 
annulling  the  disposition  to  the  husband,  but  of  getting  in  the  ^ 
money  as  the  money  of  the  plaintiff.     We  think  that  this  is  a  sufficient 
answer  on  equitable  grounds  to  the  equitable  defence  of  the  defendant. 
That  defence  was  an  equitable  assignment  of  the  equitable  right  of  the 
wife;  and  the  answer  is  a  prior  assignment  to  the  husband.     It  was 
said  that  this  voluntary  assignment  to  the  husband  could  not  avail ;  and 
this  would  be  true  as  against  a  purchaser  for  value  without  notice :  but 
there  is  nothing  to  show  that  the  second  assignment  was  not  equally 
voluntary  with  the  first ;  and,  indeed,  it  is  alleged  in  the  replication 
that  there  was  no  value  or  consideration  for  the  disposition,  or  for  the 
creation  of  the  trusts  in  the  second  plea  mentioned.     It  was  said,  also, 
that  the  replication  did  not  negative  the  supposition  that  the  defendant 
might  not  have  invested  the  money  or  disposed  of  it  according  to  the 
trusts  under  the  second  assignment,  without  notice  of  the  first:  but 
such  matter  would  be  matter  for  a  rejoinder ;  and  we  think  it  sufficient 
for  the  replication  to  show  a  prior  assignment  giving  a  sufficient  equita- 
ble title  without  notice.    The  title  of  the  plaintiff  under  the  assignment 
to  him  would  be,  prim&  facie,  perfect  in  equity  as  between  the  parties, 
without  notice  to  the  defendant.     Such  want  of  notice  is  material  in 
some  cases,  as,  ex.  gr.,  to  take  the  property  out  of  the  order  and  dis- 
position of  a  bankrupt ;  or  it  might  constitute  a  defence  if  the  trustee 
or  holder  of  the  fund  had  disposed  of  it  through  the  laches  of  the  first 
assignee  in  not  giving  notice  of  his  title :  but  it  is  sufficient,  in  answer 
to  a  plea  relying  on  the  equitable  assignment  only,  to  show  a  good  prior 
assignment  of  the  fund  which  gives  a  good  title  to  the  plaintiff,  as  against 
parties  claiming  under  the  second  assignment.   *We  think,  there-  r:^eAr 
fore,  that  the  plea  by  way  of  equitable  defence  is  well  answered  ^ 
by  showing  that  such  equity  never  arose  against  the  husband,  the  pre- 
sent plaintiff,  by  reason  of  the  prior  disposition  in  his  favour :  and  this 
is  sufficient  for  the  determination  of  the  validity  of  the  replication,  as 
we  think  that  this  plea  of  equitable  matter  should  be  treate  1  as  relying 
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only  on  the  equitable  defence  disclosed,  and  as  admitting  that  but  for 
such  equitable  defence  the  money  in  question  was  received  for  the  plun- 
tiff 's  use.  It  was  suggested,  however,  that  on  the  whole  record  it  ap- 
peared that  the  plaintiff's  only  right  was  equitable,  and  that  he  coold 
not  on  the  facts  have  any  legal  right  as  against  the  defendant,  a  mere 
trustee,  as  between  whom  and  the  plaintiff  it  was  said  that  the  facts 
negatived  the  existence  of  any  privity.  If  it  had  been  necessary  to 
have  considered  this  ground,  we  should  probably  have  arrived  at  the 
conclusion  that  the  replication  sufficiently  shows  that  the  money  was 
received  under  the  wife's  direction,  and  as  her  agent,  so  as  to  make  tlta 
defendant's  receipt  a  receipt  for  her  use,  and  consequently  for  her  hus- 
band's, the  plaintiff's,  according  to  the  principle  acted  on  in  Clelland  9. 
Loyd,  6  M.  &  W.  26,t  and  Bird  v.  Peagrum,  18  Com.  B.  689  (E.  C.  L 
R.  vol.  76) ;  and  therefore  that  the  legal  as  well  as  the  equitable  right 
to  this  money  was  in  the  plaintiff. 

We  give  our  judgment  that  the  second  plea  is  good,  and  that  the 
second  replication  to  it  is  also  good :  and,  on  the  pleadings  before  ns, 
the  judgment  will  be  for  the  plaintiff.         Judgment  for  the  plaintiff. 


^-^^T  ♦FRANCES  WALKER,  Administratrix  of  DAVID  PAIr 
^"^J      MER  WALKER,  v.  JAMES  BUTLER.    May  22. 

A  creditor  who  bad,  more  ihui  lix  yean  before  the  action,  foppUed  ships'  stores  on  ferti 
separate  occasions  to  the  debtor,  amounting  in  the  aggregate  to  more  than  300/.,  withia  nx 
years  asked  his  debtor  for  money.  The  debtor  answered  that  he  had  not  looked  into  hii 
accounts,  but  supposed  the  balanoe  due  to  be  between  90/.  and  100/.,  but  be  had  not  cask 
Being  pressed,  he  accepted  a  draft  at  four  months  for  60/.,  whieh  he  did,  taking  an  acknovle^* 
ment  that  he  had  given  the  acoeptanee  on  aocount.  It  was  proved  by  other  evidence  that  fka 
amount  unpaid  for  the  ships'  stores  was  05/. ;  but  the  different  aooonnts  were  never  bslsassi 
or  ascertained  between  the  creditor  and  debtor. 

Held,  that  evidence  of  the  giving  of  the  acceptance  under  these  circumstances  was  evidence  to 
go  to  the  Jury  of  a  payment  on  aeoount  of  all  the  debts,  so  as  to  be  evidence  of  a  fresh  pie- 
miso  to  pay  what  was  due,  sufficient  to  take  the  whole  out  of  the  Statute  of  LimitatioBa 

Count  for  work  and  labour,  and  goods  sold  and  delivered,  by  tbe 
intestate.  Plea:  set-off.  Replication,  except  as  to  2/.  S«.  lid.,  tho 
Statute  of  Limitations.  Issue  thereon.  As  to  22.  8«.  Ilc2.  plaintiff 
remitted  her  claim. 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Lewes  Spring  Assixefl^ 
it  was  admitted  that  the  intestate  had  done  casting  for  the  defendant  to 
the  amount  of  26Z.  9«.  The  defendant  had  had  dealings  with  the  intes- 
tate, and  had  supplied  him  with  ships'  stores.  He  had  sent  in  to  tbe 
intestate,  at  different  times,  seyen  different  accounts  for  ships'  storei 
supplied  to  different  ships,  amounting  in  the  aggregate  to  898/.  These 
formed  the  particulars  of  his  set-off;  they  were  all  before  1849.  Tbo 
writ  in  this  action  was  issued  on  the  25th  October,  1855.  The  only 
t^uestion  was  whether  there  was  anything  to  take  this  set-off  out  of  the 
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Statute  of  Limitations.  The  defendant  himself  gave  evidence  that  in 
Korember,  1849,  he  saw  the  intestate  and  asked  him  for  money.  The 
i&testate  said  he  had  not  made  out  the  accounts,  but  believed  the  balance 
due  was  between  90Z.  and  lOOZ.  *The  defendant  then  asked  the  r^cCAY 
intestate  to  let  him  have  90Z. ;  he  said  he  had  not  the  cash.  ^ 
After  some  bargaining,  the  intestate  agreed  to  accept  a  bill  for  60Z.  at 
four  months,  and  asked  the  defendant  to  take  out  the  balance  in  horse 
hire.  The  diiferent  supplies  of  ship  stores  were  furnished  on  separate 
orders  and  at  dififerent  times ;  they  were  never  brought  into  one  account ; 
nor  was  the  balance  ever  struck.  The  defendant's  son,  who  acted  as 
his  book-keeper,  proved  that  on  the  24th  November,  1849,  he  received 
from  the  intestate  an  acceptance  for  602.  at  four  months,  and  gave  to 
the  intestate  an  acknowledgment  that  an  acceptance  for  602.  was  re« 
mved  (( on  account,''  not  stating  on  account  of  what.  At  that  time, 
tccording  to  the  defendant's  books,  951.  19«.  6d,  was  due  on  the  whole 
accounts ;  and,  after  giving  credit  for  the  acceptance,  which  was  duly 
honoured,  352.  19$.  6d.  still  remained  due.  According  to  this  evidence, 
the  horse  hire,  the  subject  of  the  present  action,  was  supplied  to  work 
out  this  balance.  The  learned  Judge  directed  a  verdict  for  the  defend- 
ant, with  leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  the  amount 
claimed,  if  there  was  no  evidence  to  go  to  the  jury  to  take  the  set-off 
oat  of  the  statute. 

Bavill,  in  the  ensuing  Term,  obtained  a  rule  nisi  accordingly,  on  the 
ground  that,  «  no  balance  having  been  ascertained,  the  giving  of  the 
bill  for  602.  in  November,  1849,  did  not  take  the  set-off  out  of  the 
Statute  of  Limitations." 

(h'ea9y  now  showed  cause. — Bum  v.  Boulton,  2  Com.  B.  476  (E.  0. 
L.  R.  vol.  52),  and  Nash  v.  Hodgson,  1  Kay,  650,  were  cited  at  the 
trial ;  and  the  *point  was  reserved  in  deference  to  those  cases :  r:>cAQ 
but,  on  examination,  they  will  be  found  to  be  very  different  from  *• 
the  present.  In  Bum  v.  Boulton  a  payment  was  made  under  circum- 
stances which  showed  that  it  was  on  account  of  a  promissory  note,  which 
would  otherwise  have  been  barred  by  the  statute.  There  was  also  a  dis- 
puted claim  for  wages.  The  point  decided  was,  that  the  payment,  on 
account  of  the  note,  was  no  acknowledgment  of  the  claim  for  wages.  The 
Court  intimate  that,  if  it  had  been  left  in  doubt  whether  the  payment  was 
^n  account  of  one  or  the  other,  it  would  not  have  been  evidence  of  an 
acknowledgment  of  either.  That  may  be  so :  but  that  question  is  not 
laised  by  the  facts  here,  any  more  than  in  Burn  v.  Boulton.  In  Nash 
9.  Hodgson  three  notes  existed,  two  of  which  were  barred  by  the  statute, 
the  diird  was  not.  Wood,  Y.  C,  decided  that  a  payment  of  interest, 
generally,  "was  not  sufficiently  shown  to  be  on  account  of  the  old  notes : 
but  in  giving  judgment  he  says,  <<  If  the  debtor  in  such  a  case  were  to 
Bay,  I  make  this  payment  in  respect  of  my  debt  of  2002.  to  you,  and 
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he  owed  seTeral  debts,  amounting,  in  the  whole,  to  2002.,  that  would  be 
an  acknowledgment  of  them  all."  The  items  of  set-off,  in  the  present 
case,  were,  it  is  true,  incurred  at  different  times ;  but  they  were  all  of 
the  same  kind ;  so  that  any  payment  on  account  of  the  debt  for  ship 
stores  would  be  an  acknowledgment  from  which  a  promise  to  pay  what 
was  due  on  the  whole  of  that  account  should  be  inferred ;  but,  even  if 
ihej  had  been  distinct  debts,  the  evidence  shows  that  the  602.  was  given 
on  account  of  a  debt,  formed  of  the  whole,  which  the  intestate  admitted 
^^0Q1  ^  ^exceed  90/.,  and  which,  in  fact,  seems  to  have  been  95/. 
-^  19«.  6(2.  The  evidence  proves  everything  which  Parke,  B.,  ih 
Tippets  V.  Heane,  1  C.  M.  &  B.  252,t  said  was  necessary  to  be  proved. 
The  payment  was  made  on  account  of  a  debt;  it  was  on  account  of  the 
debt  the  subject  of  the  set-off;  it  was  as  part  payment  of  a  larger  debt, 
admitting  that  more  was  due.  It  is  true  that  the  precise  amount  of  the 
excess  was  not  ascertained  by  the  parties  at  the  time ;  but  that  is  not 
necessary. 

BoviUf  contr&. — The  sole  question  is,  whether  the  giving  of  the  601. 
bill  admitted  all  these  outstanding  accounts.  [Colbridob,  J. — There 
was  evidence  that,  before  it  was  given,  the  intestate,  speaking  of  these 
accounts,  said  that  between  902.  and  lOOZ.  was  due,  and  that,  when 
asked  for  90Z.,  he  said  he  had  not  cash,  and  afterwards  when  he  gsTe 
the  bill  he  took  a  receipt  for  it  as  «  on  account."  Is  not  that  some 
evidence  of  an  acknowledgment  of  the  whole  ?]  In  Bum  i^.  Boulton 
Tindal,  0.  J.,  says  that,  if  it  had  been  left  in  doubt  on  which  of  the 
accounts  the  payments  were  made,  they  could  not  have  been  applied  to 
either.  [Crompton,  J. — He  was  speaking  of  accounts  not  in  any  way 
connected,  so  that,  in  common  sense,  an  acknowledgment  of  one  woold 
not  acknowledge  the  other.  But  it  was  not  meant  to  apply  to  a  case 
like  that  of  a  milkscore  where  the  items  run  on.] 

(Lord  Campbell,  C.  J.,  was  absent.) 
*5101  Coleridge,  J. — The  rule  must  be  discharged.  The  *two  cases 
-^  cited  are  clearly  distinguishable ;  for,  in  both  of  them,  the  debts 
were  perfectly  distinct,  so  that  an  acknowledgment  of  one  was  no 
acknowledgment  of  the  other.  But  here  the  items  were  of  the  same 
nature;  the  parol  evidence  shows  that  the  parties  were  stating  an 
account  of  them  all ;  and,  though  they  did  not  ascertain  the  precise 
balance,  they  agreed  that  more  than  902.  was  due.  On  account  of  that 
balance  602.  was  paid ;  and  that  was  sufficient  to  take  the  actual  balance 
out  of  the  statute. 

Erlb,  J. — The  principle  that  the  payment  must  be  such  as  to  be  la 
acknowledgment  of  the  debt  is  right  and  not  new.  I  do  not,  boweTer» 
by  any  means  assent  to  the  doctrine  that,  where  there  are  two  debts 
existing,  and  a  payment  is  made,  not  specifically  appropriated  to  either* 
there  is  necessarily  no  sufficient  evidence  of  a  payment  on  account  of 
either  of  those  debts  to  take  it  out  of  the  Statute  of  Limitations.    Iti 
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must  depend  upon  the  special  circumstanees  of  each  ease.  In  general, 
there  would  be  evidence  to  go  to  the  jury  of  a  payment  on  account  of 
both  debts. 

Crompton,  J. — It  was  settled  long  ago  that,  where  there  was  an 
icknowledgment  that  something  was  due,  it  was  sufficient  evidence  of  a 
promise  to  pay  what  might  be  ascertained,  by  other  evidence,  to  be  due. 
Since  stat.  9  G.  4,  c.  14,  the  acknowledgment,  unless  there  be  a  part 
payment,  must  be  in  writing ;  but  still  the  amount  may  be  shown  by 
parol ;  that  was  decided  twenty  years  since  in  Lechmere  t;.  Fletcher^ 
1  Cr.  4  M.  628. t  There  may  very  well  ♦be  cases  in  which  r*r-|^ 
there  are  separate  debts,  so  upoonnected  with  each  other  that  ^ 
in  acknowledgment  of  one  is  no  acknowledgment  of  the  other ;  and 
there  may  be,  as  was  supposed  in  Bum  v,  Bolton,  2  Com.  B.  476  (E. 
C.  L.  R.  vol.  52),  a  payment  made  under  such  circumstances  as  not  to 
be  evidence  of  an  acknowledgment  of  the  one  debt  more  than  the  other : 
it  may  be  that,  in  such  a  case,  the  party  on  whom  the  onus  of  proof 
lies  to  show  the  acknowledgment  fails.  But  such  a  case  can  seldom 
happen.  In  general,  even  where  the  debts  are  quite  separate,  if  a  pay- 
ment is  shown  it  will  be  a  question  for  the  jury  whether  it  was  not 
applicable  to  all  the  debts.  Rule  discharged. 


GEORGE  DOUGLAS  v.  JOHN  CORBETT.    May  22. 

Is  «B  tction  for  ft  malicioui  profecvtion  for  ibeep  ttealiDf,  it  appeared  at  the  trial  that  plaintiff 
vu  poeacwd  of  a  sheep  whieb  defendant  elaimed  ai  one  of  a  lot  liolen  from  him.  Plaintiff 
fire  an  aecoant  of  the  way  he  beoame  possessed  of  it»  which,  if  the  sheep  wns  defendant's, 
most  have  been  wilAiUy  false.    Defendant  took  away  the  sheep.    Plaintiff  sued  him  for  so 

'  doing  In  tho  eonnty  eoiirt  To  stop  the  aetioD  definidant  indicted  plaintiff,  who  was  acquitted. 
There  was  oTidence  both  ways ;  bat  it  appeared  that  the  sheep  really  never  was  defendant's, 
thoagh  defendant  honil  fide  believed  it  was.  The  Jadge,  assnming  these .  facts  to  be  true, 
asked  the  jury  if  the  defendant  bad  reasonabla  grounds  for  his  belief.  On  their  finding  that 
he  bad,  be  mled  that  there  waa  reaienable  and  probable  cause  for  the  indictment 

Held,  by  Coleridge  and  Crompton,  Js.,  that,  under  these  circumstances,  the  finding  of  the  Jury 
on  that  one  point,  in  addition  to  the  fcots  beyond  dispute,  made  out  a  oomplete  case  of  reason- 
able and  probable  canM,  and,  tJierefon^  that  the  Judge  was  right 

Erle^  J.,  disientiente. 

AcnoH  for  maliciously,  and  without  reasonable  and  probable  cause, 
indictiBg  plaintiff  for  sheep  stealing.     Plea :  Not  guilty. 

On  the  trial,  before  Bramwell,  B.,  at  the  last  Oxford  Spring  Assizes, 
it  appeared  that  the  plaintiff  wa6  a  small  ^farmer  who,  in  Octo>  r*c-i  o 
her,  1856,  had  sold  seven  sheep.  The  purchaser  took  them  soon  ^ 
after  to  Southam  fair  for  sale ;  the  defendant,  also  a  sheep  farmer,  who 
was  there,  claimed  six  of  these  sheep  as  being  his  sheep,  and  parcel  of 
a  lot  of  ten  stolen  from  bim  in  September,  1855.  The  plaintiff,  who 
waB  present,  asserted  that  the  whole  seven  were  part  of  a  lot  of  seven 
teen,  which  he  had  had  for  months,  and  that  he  still  had  four  of  the 
lot  Jeft  at  his  farm,  which  the  defendant  might  see.     The  defendant 
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went  to  the  plaintiff's  farm,  with  his  shepherd  and  a  policeman,  sod 
there  saw  the  four  sheep ;  the  defendant  and  the  shepherd  claimed  one 
of  them,  as  one  of  the  defendant's  ten,  and  led  it  away ;  while  they 
were  taking  it  away,  the  plaintiff  came  up.     An  angry  discussion  en« 
sued,  the  plaintiff  asserting  that  he  had  bought  this  sheep  with  »xteen 
others  in  June,  at  Banbury  fair,  the  defendant  asserting  that  it  was  one 
of  ten  stolen  from  his  field  in  September.     A  neighbour  of  the  name 
of  Good  came  up  and  was  appealed  to  by  the  plaintiff:  after  examining 
the  sheep,  he  said  it  was  not  one  of  the  same  breed  as  the  lot  of  seven- 
teen, which  he  knew  the  plaintiff  had  purchased  at  Banbury  fair.   The 
defendant  thereupon  drove  away  the  sheep.     The  plaintiff  proceeded  to 
sue  him  in  the  county  court  for  taking  his  sheep ;  on  which  the  defend- 
ant laid  information  before  a  magistrate  against  plaintiff  for  felony. 
The  plaintiff  did  not  at  first  produce  satisfactory  evidence  that  he  had 
purchased  sheep  at  all,  and  was  committed  for  trial ;  ultimately  he  vas 
acquitted. 

On  the  present  trial,  on  the  balance  of  testimony,  it  appeared  that 
the  sheep  in  question  really  was  one  of  seventeen  purchased  by  the 
plaintiff  in  June,  and  of  course  could  not  have  been  one  of  those  stolen 
j^-^ on. from  the  *defendant  in  September:  but  many  facts  were  pven 

-^  in  evidence  which  might  have  led  to  the  conclusion  that  it  was 
not  one  of  the  seventeen  and  was  one  of  the  ten.  It  appeared, 
however,  that  the  defendant  would  not  have  laid  information  against  the 
plaintiff,  had  he  not  been  advised  by  his  attorney  to  do  so  as  the  shortest 
tray  of  stopping  the  suit  in  the  county  court.  The  learned  Judge  toU 
the  jury  that  the  question  of  malice  was  for  them,  but  expressed  a  strong 
opinion  that  they  ought  not,  on  this  evidence,  to  find  it.  He  told  them 
that,  as  to  the  question  of  reasonable  and  probable  cause,  there  seemed 
to  be  no  doubt  that  the  defendant  bon&  fide  believed  that  the  sheep  in 
question  was  one  of  those  which  had  been  stolen  from  him :  and  he 
asked  the  jury  to  find,  as  a  fact,  Whether  the  defendant  had  reasonable 
ground  for  that  belief  ?  The  jury  having  found  that  he  had,  the  learned 
Judge  ruled  that  there  was  reasonable  and  probable  cause  for  instituting 
the  prosecution,  and  therefore  that  the  question  of  malice  became  imma* 
terial ;  and  he  directed  a  verdict  for  the  defendant* 

Keating^  in  the  ensuing  term,  obtained  a  rule  Nisi  for  a  new  trial  on 
the  ground  of  misdirection. 

Whateley  now  showed  cause. — The  question  whether  there  was  proof 
of  malice  is  immaterial  if  there  was  reasonable  and  probable  cause.  It 
18  for  the  Judge  to  determine  whether  there  is  reasonable  and  probaUe 
cause ;  and,  for  that  purpose,  he  is  to  take  the  opinion  of  the  jury  on 
the  facts,  according  to  the  rule  laid  down  in  Panton  ti.  WilliamSy  2  Q* 
B.  169  (E.  0.  L.  R.  vol.  42).  [Erle,  J.— Was  not  the  fact  that  the 
^-^  .^  defendant  made  the  charge  only  to  "^stop  the  action  in  the  county 

^  court  material  in  deciding  whether  he  had  reasonable  and  pr^ 
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bable  caose,  as  well  as  being  eyidence  of  malice  7]  Such  a  fact,  tbight 
fiometimes  be  material ;  but  it  was  not  so  here.  The  plaintiff  claimed 
this  sheep  as  one  of  a  lot  of  seventeen  bought  bj  him  in  June ;  a  neigK- 
bour,  to  whom  he  appealed  to  prove  this,  said  that  it  was  not  one  of  tlie 
same  breed  as  the  seventeen ;  if  the  defendant  reasonably  believed  that 
this  was  one  of  the  ten  sheep  stolen  from  him  in  September,  he  had 
reasonable  ground  for  believing  that  the  plaintiff  was  in  possession  of 
the  stolen  goods,  and  was  giving  a  false  account  of  the  way  he  got  pos- 
fession.  Therefore  the  Judge  rightly  thought  that  the  question 
whether  there  was  reasonable  and  probable  cause  or  not  depended  on 
that  one  fact. 

Keating^  in  support  of  his  rule. — The  learned  Judge  made  the  deci- 
sion turn  on  the  sole  fact  whether  the  sheep  was  like  the  defendant's. 
There  were  many  other  facts  in  dispute ;  and  the  rule  in  Panton  r.  Wil* 
Gams  has  not  been  reasonably  complied  with. 
(Lord  Campbell,  G.  J.,  was  absent.) 

CoLEBiOGE,  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged. 
Cases  of  this  nature  are  of  great  importance ;  and  the  conduct  of  the 
trial  is  always  full  of  practical  difficulty.  The  Court  of  Exchequer 
Chamber,  in  Panton  v.  Williams,  laid  down  a  rule  which,  in  theory,  is 
perfect ;  but  I  believe  no  Judge  has  sat  long  without  finding  himself 
embarrassed  in  its  application  to  *the  special  cases  before  him.  ri^r^e 
In  the  present  case,  however,  I  think  it  has  been  properly  ap-  *- 
plied.  The  rule  is  that,  however  complicated  the  facts  may  be  on  which 
the  question  of  reasonable  and  probable  cause  may  depend,  the  Judge 
must  leave  the  facts  to  the  jury,  and  on  the  facts  found  by  them  deter- 
mine for  himself  whether  there  is  reasonable  and  probable  cause  or  not. 
Here  there  were  many  facts  not  really  in  controversy ;  one  of  those, 
the  Judge  thought,  was  that  the  defendant  really  believed  that  the 
sheep,  alleged  to  be  stolen,  was  one  of  those  he  had  lost.  By  itself 
that  would  not  necessarily  amount  to  reasonable  and  probable  cause ; 
he  might  believe  this ;  but,  if  he  came  to  that  conclusion  rashly  and 
inconsiderately,  he  was  not  warranted  in  acting  on  his  belief.  But,  if 
he  bad  reasonable  and  probable  cause  for  his  belief,  that  belief  may  be 
sufficient,  under  some  circumstances,  to  make  out  reasonable  and  pro* 
bable  cause.  I  by  no  means  mean  that  a  reasonable  belief  that  goods 
were  stolen  is  in  itself  reasonable  and  probable  cause  for  a  charge  of 
felony  against  a  person  in  possession  of  the  goods ;  but  the  other  facts 
may  be  such  that  this  is  the  sole  circumstance  wanting  to  complete  the 
reasonable  and  probable  cause.  In  the  present  case  I  think  that  tliG 
other  facts  were  such  that,  if  the  defendant  had  reasonable  ground  for 
believing,  and  did  believe,  the  sheep  to  be  his,  he  had  reasonable  ground 
for  charging  the  plaintiff  with  having  stolen  it.  The  Judge,  at  the  trial, 
assumed,  I  think  quite  correctly,  that  there  was  no  doubt  that  the  de- 
fendant believed  it.     He  did  not  take  the  opinion  of  the  jury  on. every 
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isolated  fact,  but  took  their  opinion  on  the  onlj  material  point  in  dis- 
pute, namely,  whether  there  was  reasonable  ground  for  the  defendant's 
^ --  fii  l>^Ji®f  8*  to  ^^^  identity  of  the  property.   I  *under8tand  his  mling 

■*  to  be  that  the  jury  were  to  look  to  all  the  evidence  and  deter- 
mine that ;  and  that,  if  they  found  there  was  reasonable  ground  for 
that  belief,  then,  coupled  with  the  other  undisputed  circumstances,  there 
was  reasonable  and  probable  cause.  I  think,  if  such  was  his  ruling,  it 
was  right,  and  consistent  with  Panton  v.  Williams.  I  therefore  think 
that  this  rule  should  be  discharged. 

Erlb,  J. — I  have  come  to  a  diiferent  conclusion.  I  take  the  leading 
facts  to  be :  That  the  plaintiff  had  bought  some  sheep  in  June  which  he 
kept  till  October.  The  defendant  lost  some  sheep  in  September,  mnch 
resembling  the  plaintiff's.  In  October,  the  defendant  comes  and  claims 
the  sheep  of  which  the  plaintiff  was  in  open  lawful  possession ;  and  then 
the  plaintiff  gave  an  account  of  the  way  in  which  he  got  them.  The 
defendant  nevertheless  takes  away  the  sheep ;  the  plaintiff,  who,  as  we 
must  now  take  it,  was  the  owner  of  this  sheep,  sues  him ;  and  to  stop 
that  action  the  defendant  charges  him  with  having  feloniously  stolen 
the  sheep.  The  question  was,  if  that  charge  was  made  with  reasonable 
and  probable  cause.  It  seems  to  me  that  the  Judge  has  made  that  question 
depend  on  the  one  fact,  whether  the  defendant  had  reasonable  ground 
for  believing  the  sheep  to  be  his.  I  cannot  think  that  sufficient ;  if  it 
were,  I  do  not  see  what  would  hinder  many  questions  of  civil  right  being 
tried  in  criminal  prosecutions. 

Orompton,  J. — The  duty  of  the  Judge  was  to  decide  whether  there 
*^171  ^^  reasonable  and  probable  cause,  taking  *into  account  all  the 

-*  undisputed  facts,  and  leaving  the  disputed  material  facts  to  the 
jury.  Very  often,  it  is  extremely  difficult,  in  such  cases,  to  say  which 
are  the  facts  to  be  left  to  the  jury.  Here  the  Judge  thought  that  manj 
of  the  facts  were  not  in  dispute ;  but  he  doubted  upon  one ;  and  as  to 
that  he  took  the  opinion  of  the  jury,  who  said  there  was  reasonable 
ground  for  the  defendant's  belief  that  the  sheep  was  his.  That,  alone, 
would  not  have  been  reasonable  and  probable  eause  for  a  charge  of 
felony :  in  very  many  cases  such  reasonable  belief  might  exist  without 
any  ground  for  such  a  charge ;  but  we  must  look  to  the  other  cirenm- 
stances.  If  this  sheep  was  one  which  the  defendant  had  lost  in  Sep- 
tember, the  plaintiff  who  asserted  he  bad  had  it  ever  since  June  was 
giving  a  false  account  of  the  way  he  became  possessed  of  it ;  and  the 
answer  of  Good,  who  was  appealed  to  by  the  plaintiff,  was  such  as 
would  lead  the  defendant  reasonably  to  believe  it  was  a  wilfully  false 
account.  Therefore,  if  the  sheep  was  the  defendant's,  there  was,  not 
in  the  abstract,  but  under  these  circumstances,  reasonable  and  probable 
cause,  not  for  concluding  that  the  plaintiff  was  guilty,  but  for  having 
the  matter  investigated.  It  seems  to  me  therefore  that,  if  the  defend- 
ant had  reasonable  ground  for  his  belief  that  the  property  waa  his,  there 
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was,  ander  all  these  circomstances,  reasonable  and  probable  oanse,  to 
him  80  believing,  for  instituting  the  prosecution,  and  therefore  the  Judge 

vma  not  wrong.  Bule  discharged. 

It  is  the  well  established  doctrine  of  amoant  to  probable  cause  for  a  prosecu- 

the  American  Courts  that  what  facts  tion ;  and  when  the  charge  was  laroenj 

aod  circumstances  amount  to  probable  it  is  not  sufficient  that  such  circum- 

cause  is  a  question  of  law,  but  whether  stances  existed  as  would  cause  such 

these  facts  and  circumstances  exist  in  suspicion  and  belief  that  the  party  pro* 

the  particular  case  is  for  the  jury :  secuted  had  taken  the  article  stolen— • 

Munns  v,  Dupont,  3  Wash.  C.  C.  Rep.  the  takmg  of  an  article  and  the  stealing 

31 ;  Hemmenway  v.  Woods,  1  Picker-  not  being  necessarily  the  same  thing : 

iog,  524;  Marston  v.  Deyo,  2  Wendell,  Stone  v.  Stevens,  12  Conn,  219.     Pro- 

424 ;  Lipford  v,  M'Collum,  1  Hill,  S.  table  cause  is  the  existence  of  such 

C.  82 ;  Turner  v.  Walker,  3  Gill  &  facts  and  circumstances  as  would  excite 

Johnson,  377 ;   Stone  v,  Crocker,  24  iJi  a  reasonable  mind  a  belief  of  guilt. 

Pickering,   81;    Travis   v.   Smith,    1  An  opinion,  however,  that  a  given  state 

Poma.  State  Bep.  234;   Weinberger  of  facts  would  constitute  the  crime, 

«.  Shelly,  6  Watts  k  Serg.  336 ;  Nash  when  they  did  not,  would  not  furnish 

V.  Orr,  3  Brevard,  94 ;  Paris  v.  Wad-  probable  cause  :   Hall  v.  Hawkins,  5 

deU,l  M'Ma]lan,358;  Dodge  v.  Brit-  Humph.  357;  Faris  v.  Starke,  3  B. 

tuQ,  1  Meigs,  84;  Stevens  v.  Fassitt,  Monroe,  4;    Hickman   v.   Griffin,   6 

27  Maine,  266.  Missouri,  37 ;  Merriam  v.  Mitchell,  1 

A  party  has  a  right  to  the  opinion  Shepley,  439 ;  Foshay  v,  Ferguson,  2 

of  the  Court  distinctly  on  the  law,  sup-  Denio,  617 ;  Kice  v.  Ponder,  7  Iredell, 

posing  that  he  has  established  to  the  390.     Good  faith  merely  in  making  a 

niisfaction  of  the  jury  certain  facts  :  criminal  charge  is  not  sufficient.   There 

Plammer  v,  Gheen,  3  Hawks,  66;  Beale  must  be  a  reasonable  ground  of  suspi- 

V.  Roberson,  7  Iredell,  280 ;  Bulkeley  cion,  supported  by  circumstances  suffi- 

t,  Keteltas,  4  Sanf  S.  C.  450 ;  S.  C.  2  ciently  strong  in  themselves  to  warrant 

Selden,  884.  a  cautious  man  in  the  belief  that  the 

In  an  action  for  malicious  prosecu*  party  charged  was  guilty  of  the  crime 

tioD,  the  Court  may  and  ought  to  decide,  of  which  he  was  accused,  to  make  out 

vhen  there  is  no  question  as  to  matters  such  a  probable  cause  as  will  be  a  de- 

of  fact,  as  a  matter  of  law,  whether  there  fence  to  an  action  for  a  malicious  pro* 

vaa  a  probable  cause ;  but  when  there  secution :  Hall  v.  Suydam,  6  Barbour, 

is  a  mixed  question  of  law  and  fact,  it  Sup.  Ct.  83  ;  Bacon  v.  Town,  4  Cush- 

shoold  be  left  to  the  jury  to  decide :  ing,  217 ;  Jacks  v,  Stimpson,  13  Illi- 

Stevens  v.  Lacour,  10  Barbour  S.  C.  nois,  701;  Ash  v,  Marlow,  20  Ohio, 

62;   Ash   V.   Marlow,  20  Ohio,  119;  119;  Long  v.  Rodgers,  19  Alabama, 

Carpenter  v.  Sheldon,  5  Sandf  77.  321. 

Mere  suspicion  and  conjecture  do  not 
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*518'l     CH^^^^S  MOSELEY,  Appellant,  v.  The  Local  Board  jf 
^    Health  of  the  District  of  the  City  of  ELY,  Respondents. 

Where  several  parisbei  or  places  separately  maintaioing  their  own  highways  are  eomprifcd  it 
the  district  assigned  to  a  Local  Board  of  Health,  the  highways  throoghout  the  district  tn, 
under  the  Public  Health  Act,  1848  (11  A  13  Viet  e.  63),  sect.  87,  to  be  maiataitted  by  a  geami 
district  rate,  and  not  by  separate  highway  rates  on  the  aneient  ditisions. 

Notice  of  appeal  against  a  highway  rate  made  by  the  Local  Board 
of  Health  of  Ely  having  been  given  by  Charles  Moseley,  the  following 
case  was  stated  by  consent  and  by  order  of  a  Judge. 

The  city  of  Ely  consists  of  the  Cathedral  precincts  (whicb  are  reputed 
to  be  extraparochial),  and  the  two  parishes  of  The  Holy  Trinity  and 
Saint  Mary.  Part  of  the  parish  of  The  Holy  Trinity  is  an  ancient 
hamlet  called  Stuntney,  and  part  of  the  parish  of  Saint  Mary  is  an 
ancient  hamlet  called  Chettisham.  From  time  immemorial  the  hamlet 
of  Stuntney  and  the  rest  of  the  parish  of  The  Holy  Trinity  have  sepa- 
rately repaired  their  public  highways ;  and  separate  surveyors  of  siidi 
highways  have  always  been  appointed  for  the  hamlet  and  for  the  rest  of 
the  parish  of  the  Holy  Trinity :  the  hamlet  of  Chettisham,  and  the  rest 
of  the  parish  of  Saint  Mary,  have  likewise  always  separately  repaired 
all  their  public  highways,  and  have  always  separately  appointed  sur- 
veyors of  the  highways  for  the  hamlet,  and  for  the  rest  of  the  parish 
respectively.  Near  the  centre  of  the  city  of  Ely,  consisting  of  tke 
Cathedral  precincts  and  two  parishes  aforesaid,  lies  what  may  be  called 
the  town  proper  of  Ely,  of  small  extent  when  compared  with  the  entire 
^-^Q^  area  of  the  said  city,  and  which  town  *proper  consists  of  houses 
^  and  buildings  of  the  net  annual  rateable  value  of  12,000/.,  or 
thereabouts. 

The  parts  of  the  city  surrounding  this  town  proper  consist  of  17,000 
acres,  or  thereabouts,  of  land,  used  almost  entirely  as  arable,  meadov, 
or  pasture  ground  only,  and  of  the  net  annual  rateable  value  of  24,00ML, 
or  thereabouts.  By  order  in  council,  dated  the  15th  July,  1850,  it  was 
ordered  that  The  Public  Health  Act,  1848  (except  the  section  nnin- 
bored  60  in  the  copies  of  that  Act  printed  by  Her  Majesty's  printer), 
should  be  applied  and  be  in  force  within  the  entire  area,  places,  and 
parts  of  places  comprised  within  the  boundaries  of  the  city  of  Ely,  in 
the  county  of  Cambridge;  and  that  such  area,  places,  and  parts  of 
places  should  be  and  constitute  a  district  for  the  purposes  of  the  said 
Public  Health  Act,  1848,  accordingly. 

Under  such  order  The  Public  Health  Act,  1848,  has  been  accord- 
ingly applied  to  the  city  of  Ely.  And  The  Local  Board  of  Health  for 
the  district  of  the  city  of  Ely,  as  surveyors  of  highways  of  the  several 
hamlets  and  parts  of  parishes  above  mentioned,  did,  on  4th  Jasv- 
ary,  1856,  make  four  several  highway  rates,  one  for  each  of  the  said 
hamlets,  and  one  for  the  rest  of  each  of  the  said  parishes,  in  one  of 
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m.  ^  ■  I        !■ 

which  highway  rates,  to  wit,  in  the  one  for  that  part  of  the  parish  of 
The  Holy  Trinity  which  is  not  included  in  the  hamlet  of  Stnntney,  the 
flaid  Charles  Moseley  is  assessed  on  the  net  annual  value  of  2462.  7«. 
6d.  as  the  occupier  of  a  farm  house  and  lands  there  situate,  and  which 
farm  comprises  upwards  of  200  acres  of  arable,  meadow,  or  pasture 
land.  Such  several  highway  rates  of  the  4th  January,  1856,  if  it  be 
competent  to  the  said  Local  Board  of  Health  to  make  them,  have  been 
regolarly  made  and  published;  and  the  ^fairness  of  the  assess-  p^^p.^a 
ipent  on  the  appellant  is  not  disputed,  if  the  appellant  is  liable,  ^ 
in  respect  of  the  arable,  meadow,  and  pasture  land  which  he  occupies, 
to  an  assessment  at  the  net  annual  value  thereof. 

The  appellant  contends  that  The  Local  Board  of  Health  were  bound, 
mider  sect.  88  of  The  Public  Health  Act,  1848,  to  raise  all  moneys 
needed  for  the  repairs  of  the  highways  of  each  part  of  the  whole  dis- 
trict of  the  city  of  Ely  by  one  general  district  rate ;  and  that,  under 
tkc  proviso  in  sect.  88  of  The  Public  Health  Act,  1848,  the  said  Charles 
Moseley,  being  the  occupier  of  land  used  as  arable,  meadow,  or  pas- 
tare  ground  only,  is  entitled  in  respect  of  such  land  to  be  assessed,  in 
any  rate  which  the  said  Local  Board  can  lawfully  impose  for  the  repair 
of  highways,  in  the  proportion  of  one-fourth  part  only  of  the  net  annual 
value  of  such  land. 

If  the  Court  should  be  of  opinion  that  the  said  Local  Board  of 
Health  had  no  authority  as  such  surveyors  of  highways  to  make  any 
highway  rate,  but  were  bound  to  make  a  general  district  rate,  and  that 
the  said  Charles  Moseley  was  therefore  entitled  to  be  assessed  towards 
the  repair  of  the  highways,  in  respect  of  the  said  lands  in  his  occupa- 
tion, in  the  proportion  of  one-fourth  part  only  of  the  net  annual  value 
of  such  lands,  then  the  said  rate  to  which  he  is  assessed  is  to  be  quashed : 
otherwise  the  same  is  to  be  confirmed. 

The  case  was  argued  in  last  Easter  Term.(a) 

Pashletfy  in  support  of  the  rate. — The  question  involved  in  this  case 
is,  how  the  repair  of  the  highways  within  the  district  of  the  Board  of 
Health  is  to  be  ^provided  for.  If  the  expenses  of  repairing  r^pQ-i 
them  are  to  be  provided  for  by  a  district  rate  under  the  provi-  ^ 
lions  of  The  Public  Health  Act,  1848  (11  &  12  Vict,  c,  63),  sect.  88, 
the  occupiers  of  rural  property,  who  in  such  a  rate  are  assessed  only  at 
one-fourth  of  the  net  value  of  their  property,  are  in  part  relieved  from 
the  burthen  of  maintaining  their  highways,  at  the  expense  of  the  occu- 
piers of  urban  property.  If  the  expenses  are  to  be  provided  for  by  a 
highway  rate,  the  occupiers  of  all  kinds  of  rateable  property  will  pay 
according  to  its  actual  value.  Sect.  117,  enacting  «that  the  Local 
Board  of  Health  within  the  limits  of  their  district  shall,  exclusively  of 
any  other  person  whatsoever,  execute  the  ofiSce  of  and  be  surveyor  of 
highways,  and  have  all  such  powers,  authorities,  duties,  and  liabilities 

(a)  April  19Ul    Before  Lord  CampbeU,  G.  J.,  Wigbtman,  Erlei  and  CromptOD,  Jt. 
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as  any  surveyor  of  highways  in  England  is  now  or  may  hereafter  be 
invested  with  or  be  liable  to  by  virtue  of  his  office  by  the  laws  in  force 
for  the  time  being/'  would,  if  it  stopped  there,  without  doubt  give  tlie 
Board  power  to  levy  a  highway  rate :  but  the  section  goes  on :  <<  except 
in  so  far  as  such  powers,  duties,  or  authorities  are  or  may  be  inconfflst- 
ent  with  the  provisions  of  this  Act."  And  the  appellant's  contention 
will  no  doubt  be  that  levying  a  highway  rate  is  inconsistent  with  the 
provisions  of  the  Act.  There  is  a  minor  point,  whether,  supposing  that 
the  rate  is  to  be  on  the  principle  of  a  highway  rate,  and  equally  assessed 
on  all  property,  it  ought  not  to  be  one  rate  on  the  entire  district,  insteid 
of  being,  as  here,  a  separate  rate  on  each  of  four  of  the  five  old  divi* 
sions  comprised  in  the  district.  If  that  were  so,  it  would  alter  the 
onus  of  repairing  the  highways  by  making  the  inhabitants  of  the  whole 
district  jointly  liable  for  the  whole,  instead  of  being  liable  in  separate 
*^^^'[  P^^^^^^^  ^^^  ^^^  roads  *in  those  portions  severally.     The  change 

''-'  would  not  be  so  great  as  if  the  nature  of  the  rate  were  changed; 
but  there  is  nothing  in  the  object  of  the  Act  to  make  it  probable  that 
the  Legislature  intended  to  change  the  liability  to  repair  the  highways 
at  all,  and  no  words  rendering  it  obligatory  on  the  Court  so  to  constme 
the  Act.  In  Hanson  v.  Epsom  Local  Board  of  Health,  5  £.  &  B.  599 
(E.  0.  L.  R.  vol.  85),  the  decision  of  this  Court  was  that  the  highways 
might  be  provided  for  by  a  highway  rate.  There  the  district  was  con- 
terminous  with  the  parish,  so  that  the  minor  question,  whether  there 
was  to  be  one  highway  rate  or  several,  did  not  arise;  but  the  esse 
affirmed  the  principle,  that  what  was  to  be  done  by  the  Local  Board,  in 
the  capacity  of  surveyor  of  highways,  was  to  be  defrayed  by  a  rate 
levied  on  the  principle  of  the  highway  rate.  If  that  be  so,  the  mode 
of  laying  on  that  rate  should  be  by  the  surveyors  in  each  parish,  unless 
there  be  clear  words  to  alter  the  incidence  of  the  burthen.  The  Local 
Board  and  no  others  are  to  be  surveyors  within  the  district ;  but  they 
may  well  be  surveyors  divisim  in  each  entire  parish  within  that  district 
Where  the  district  consists  of  fragments  of  parishes,  as  in  Begina  r. 
Worthing  Road  Trustees,  3  E.  &  B.  989  (E.  C.  L.  R.  vol.  77),  ex  neces- 
sitate they  can  only  be  surveyors  of  the  district.  But  Elmer  v.  Kor* 
wich  Local  Board  of  Health,  3  E.  &  B.  517,  is,  no  doubt,  a  decision 
on  both  points  in  favour  of  the  appellant  in  this  case.  It  is  however 
in  direct  conflict  with  Hanson  v.  Epsom  Local  Board  of  Health  on  the 
main  question ;  and,  if  overruled  upon  that,  its  authority  is  shaken  on 
the  other.  [Crompton,  J. — I  suppose  you  do  not  admit  that  the  repair 
of  highways  is  to  be  defrayed  out  of  the  district  fund  account ;  though, 
^-rto-i  by  *sect.  117,  the  surplus,  if  any,  of  the  funds  of  the  former 

-'  surveyors  is  to  be  carried  to  that  account.]  By  sect.  87  the  dis- 
trict fund  is  applicable  to  defraying  such  expenses  <<  as  are  not  pro- 
vided for  by  any  other  rate."  If  the  highways  are  provided  for  bj  a 
highway  rate,  they  are  not  chargeable  on  the  district  fund.     When  the 
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old  surveyors'  establishments  were  wound  up,  it  was  necessary  to  dis- 
pose of  the  surplus  in  some  way.  It  is  given  to  the  district  fund :  but 
that  does  not  show  that  the  district  fund  is  to  defjray  the  expenses. 

WaUofiy  for  the  appellant. — The  Local  Board  are  made,  by  sect.  117, 
Bole  surveyors  of  highways  within  their  district.  If  by  this  the  Act 
meant,  in  such  a  case  as  the  present,  to  make  them  fill  four  separate 
offices  as  surveyors  of  four  distinct  divisions,  different  words  would  be 
used,  and  some  provision  would  be  made  for  keeping  separate  accounts 
for  each  division.  But  if  they  are  surveyors  of  the  highways  for  the 
whole  of  that  one  district  no  such  provisions  are  required.  Again,  if 
the  Board  were  in  their  capacity  of  surveyor  of  highways  to  levy  a  high- 
way rate  over  the  entire  district,  or  separate  highway  rates  for  each 
division  in  the  district,  it  would  be  necessary  to  keep  separate  the  high- 
way funds  from  the  district  funds.  Instead  of  this  being  directed,  the 
Surplus  of  the  old  highway  funds  is,  by  sect.  117,  carried  to  the  district 
fund.  By  sect.  87  the  district  fund  is  to  be  applied  to  the  expenses 
incurred  by  the  Board  "not  otherwise  expressly  provided  for:"  the 
utmost  extent  of  the  argument  for  the  respondents  has  been  that  the 
old  mode  of  providing  for  the  highways  has  not  been  expressly  taken 
away.  But  the  expenses  which  the  Local  Board  are  bound  to  incur 
*in  respect  of  highways  are  not  merely  those  which  the  parishes  r^r.^^ 
had  to  incur.  They  include  the  expenses  of  keeping  up  the  *- 
streets,  and  the  pavements ;  sect.  68 :  and  it  would  be  a  great  change, 
to  the  detriment  of  the  occupiers  in  rural  parts  of  the  district,  if  such 
occupiers  were  to  be  rated  for  keeping  up  those.  It  is  true  that  Han- 
som V,  Epsom  Local  Board  of  Health,  5  E.  &  B.  599  (E.  C.  L.  R.  vol. 
85),  decides  that  they  are  so  liable ;  but  Elmer  v.  Norwich  Local  Board 
of  Health,  8  E.  &  B.  617  (E.  C.  L.  R.  vol.  77),  decides  the  contrary. 
It  is  sufficient  for  the  decision  of  this  case,  if  the  Board  are  surveyors, 
not  for  each  separate  parish,  but  for  the  whole  district.  On  that  there 
is  no  conflict  of  authority. 

Pashley  was  heard  in  reply.  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  Term  (June  6th),  delivered  judgment. 

This  was  an  appeal  against  separate  highway  rates  for  separate  par- 
ishes within  the  district  of  the  Board  of  Health  for  the  city  of  Ely,  for 
the  repair  of  the  highways  in  each  of  those  parishes.  And  the  appel- 
lant contended :  1st,  that  the  district  of  a  Board  of  Health  is  one  entire 
district  for  the  repair  of  all  the  highways  therein  ;  and  2dly,  that  the 
money  needed  for  such  repair  must  be  raised  by  a  general  district  rate, 
and  not  by  a  highway  rate. 

Both  of  these  questions  were  under  the  consideration  of  this  Court  in 
Elmer  v.  Norwich  Local  Board  of  Health  and  Regina  v.  Worthing  Road 
Trustees,  3  E.  &  B.  989,  and  answered  in  the  affirmative.  The  matter 
vas  partially  under  the  *consideration  of  the  Court  again  in  r^roc 
Hansom  v.  Epsom  Local  Board  of  Health,  where  it  was  decided   ^ 
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in  the  case  of  a  district  conterminous  with  a  parish  which  had  repsired 
its  own  highways,  that  the  repair  should  be  paid  for  by  a  highway  rste. 
Although  the  district  of  the  city  of  Ely  consists  of  several  parishes^ 
still  the  respondents  rely  on  the  last  decision,  and  contend  that,  is  a 
district  rate  is  charged  on  property  in  a  different  proportion  from  a 
highway  rate,  and  as  no  intention  to  make  a  change  in  the  burden  on 
property  is  expressed  in  the  Act,  and  as  a  Board  of  Health  has  all  the 
powers  of  surveyors  of  highways  except  when  inconsistent  with  the  pro- 
visions of  the  Act,  therefore  the  expense  of  repairing  highways  shooM 
be  paid  for  as  before  by  a  separate  rate  for  each  place  separately  main- 
taining its  own  highway.  But  it  seems  to  us,  on  reviewing  the  deci- 
sions, that  the  appellant  is  right,  and  that  the  true  construction  of  the 
Act  was  given  in  Elmer  v.  Norwich  Local  Board  of  Health,  3  £.  &  B. 
517,  confirmed  by  Begina  t;.  Worthing  Road  Trustees.  The  88th  sefr 
tion  subjected  urban  property  to  be  rated  to  the  general  district  rate  at 
its  full  value,  and  rural  property  to  be  so  rated  at  one  fourth  of  sock 
value ;  and  the  question  is,  did  the  Legislature  intend  so  to  shift  the 
burden  of  repairing  the  highways  within  a  district  of  a  Board  of  Health? 
By  section  68  all  present  and  future  highways  in  a  district,  and  aH 
things  belonging  thereto,  are  vested  in  and  placed  under  the  manage- 
ment of  the  Board  of  Health,  which  Board  is  to  level,  pave,  flag,  chan- 
nel, alter  and  repair,  and  raise  and  lower  them,  and  put  and  keep  m 
*^9fil  '^^P*^^  fences  and  posts  for  them  as  occasion  may  require ;  *ani 
-*  by  sects.  69  and  70,  the  Board  may  take  new  streets  in  certaia 
cases,  and  fit  them  for  town  traffic,  and  make  them  highways.  These 
powers  and  duties,  which  are  far  beyond  the  mere  repairing  of  high- 
ways, are  blended  with  the  duty  of  repair,  and  are  all  to  be  performed 
by  one  Board.  If  a  highway  was  levelled,  channelled,  flagged,  and  re^ 
paired,  it  would  be  impossible  to  settle  with  certainty  how  much  of  the 
total  expense  of  the  process  was  extra  that  of  mere  repair ;  but  this 
would  be  necessary  if  repair  was  to  be  paid  for  out  of  the  highway  rate, 
and  the  rest  out  of  the  district  rate.  By  section  87  all  expenses  of  ex- 
ecuting the  Act,  not  otherwise  provided  for,  are  laid  on  the  district 
fund :  and  so  the  expenses  of  repairs  of  highways  would  be  laid  on  the 
district  fund,  unless  it  can  be  shown  that  they  are  otherwise  provided 
for ;  and  they  are  not  so  provided  for,  unless  it  be  by  section  117,  by 
which  the  Board  is  made  surveyor  of  highways,  with  all  the  powers  of  sur- 
veyors not  inconsistent  with  the  Act.  Then,  would  the  making  a  separate 
highway  rate  for  the  repair  of  the  highways  in  each  separate  district  be 
inconsistent  with  the  Act  ?  We  think  that  it  would.  The  duty  of  repair 
is  blended  with  other  operations  as  above  explained ;  the  district  fund  is 
certainly  charged  with  the  expense  of  the  repair,  unless  it  is  excepted  by 
section  117 ;  but  there  are  no  words  therein  referring  to  a  highway  rate  f<(7 
repair :  on  the  contrary,  it  expressly  orders  the  surplus  from  any  existing 
highway  rates  to  be  paid  to  the  district  fund,  which  is  entirely  inconsisteiU 
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with  an  intention  to  continue  highway  rates  as  before.  The  words 
giving  the  powers  of  suryeyors  to  the  Board  would  have  abundant  efiFect 
if  applied  to  powers  to  get  materials,  to  abate  nuisances,  and  to  do 
things  of  the  like  description.  *Moreover,  the  general  purpose  r^ro-r 
of  the  Act  is  distinctly  urban.  The  preamble  states  an  inten-  ^ 
tion  to  make  provision  for  improving  the  sanatory  conditions  of  towns 
and  populous  places ;  and,  by  the  provisions  of  the  Act,  air  is  to  be 
purified,  water  supplied,  and  the  earth's  surface  to  be  cleared  so  as  to 
bo  suitable  for  a  dense  urban  population.  The  generic  name  for  high- 
ways within  the  Act  is  << streets;"  and  most  of  the  processes  specified 
in  connexion  with  repair  are  adapted  to  the  streets  of  a  tovm,  &g.  The 
improvements  which  are  to  be  made  in  the  highways  are  profitable  to 
townsmen  and  useless  to  rustics,  so  that  there  seems  to  have  been  abun- 
dant reason  for  Parliament,  when  imposing  a  new  burden,  to  lay  it  on 
those  who  had  the  new  benefit.  All  the  expense  on  highways  beyond 
what  would  fit  them  for  farm  work  would  be  useless  to  the  rustic ;  and 
Buch  repair  as/  he  would  require  would  be  insignificant  in  comparison 
Vith  the  process  required  for  a  well  constructed  street.  If  the  mere 
use  alone  is  taken  into  the  account,  the  traffic  required  for  every  acre 
covered  by  town  houses  over  the  adjoining  arable  acre,  would  exceed 
the  traffic  required  for  an  arable  acre  over  the  adjoining  town  acre,  by 
much  more  than  four  fold.  With  respect  to  the  other  point  first  above 
mentioned,  it  is  clear  from  the  tenor  of  the  Act  that  the  district  is  made 
one  district  for  all  the  purposes  of  the  Act ;  it  is  to  be  controlled  by 
one  management,  and  to  contribute  to  one  fund.  This  purpose  appears 
in  the  preamble,  which  recites  the  expedience  of  placing  the  supply  of 
water,  the  sewerage,  drainage,  cleansing  and  paving  of  towns  and  places, 
under  one  and  the  same  local  management  and  control.  It  pervades 
the  whole  Act,  as  above  shown;  and,  if  occasion  should  be  for  the  Board 
to  act  as  *snrveyor  of  highways  and  levy  a  highway  rate,  as,  for  p^pn^ 
example,  for  contribution  to  a  turnpike  road  within  the  district,  *- 
they  would  have  to  rate  the  whole  district  as  one  district,  and  would 
hare  no  power  to  resort  to  the  original  places  and  parts  of  places  main- 
,  taining  their  own  highways  as  separately  liable ;  Regina  t*.  Worthing 
Road  Trustees,  S  E.  t  B.  989  (E.  C.  L.  R.  vol.  77). 

Judgment  for  the  &ppel!ii!:ii 
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WILLIAM  REYNOLDS  t^.  STEPHEN  FRANKLIN  BRIDGE. 

May  26. 

Deod  between  p1«ntiir  and  defendaot  recited  that  plaintiff  and  defendant  bad  earned  oa  tk« 
basinesB  of  eargeons  and  apotbecaries  in  partnership  in  W. :  and  each  covenanted  that  ^« 
bnsincM  sbonld  tb«reafter  be  oarried  on  under  the  etyle  of  the  old  firm  for  threa  yean,  bat 
■boald  be  the  ezeluBire  baeinees  of  plaintiff:  then  followed  other  eorenanta  to  be  pafvatd 
by  plaintiff  and  defendant  respectively :  and  then  a  covenant  that,  after  the  determination  «f 
the  three  yeara,  and  so  long  as  plaintiff  sbonld  reside  in  W.  or  wiihin  twclre  miles  tkei«sl| 
defendant  sheidd  not  praetiae  the  basiness  of  a  lorgeon  or  apothecary,  or  aee  any  paticaa, 
except  as  thereafter  mentioned,  nor  assist  nor  introdnce  any  other  medical  man  ia  W.  or 
within  twelve  miles  thereofi  but  shonld,  before  the  expiration  of  the  three  years,  Introdaet 
plaintiff  to  all  eneb  persons  as  might  be  the  exclusive  patieots  ef  defendant,  and,  dsriag  iks 
term  of  three  years,  use  his  best  endearonrs  to  secure  the  same  for  plaintiff  after  the  expiratiea 
of  the  three  yeass ;  provided  that,  in  case  defendant  should  mske  defanlt  in  the  obeervsaei 
and  performance  of  the  eoTenant  lastly  mentionad,  defendant  should  foithwlth  pay  to  plaintiff 
3000^.,  but  not  in  the  natare  of  a  penalty,  but  as  aaoertained  liquidated  damages :  bat  tiMt 
defendant  might,  after  the  determination  of  the  three  years,  act  in  consultation  with  other 
medical  gentlemen  in  Tf .  and  elsewhere,  and  might  also,  if  he  tiionght  lit,  after  the  deteraiia^ 
tion,  Ac,  attend  midwifaty  eaaes  In  W.,  the  fees  for  which  should  be  equal  to  or  ezeeed  U  U; 
but  he  should  pay  one  half  ef  the  fees  he  should  receive  for  each  of  such  midwifery  cases  is 
plaintiff,  so  long  as  plaintiff  should  continue  to  practise  at  W.  That,  in  case  either  psrty 
should  make  default  in  perfeimanee  of  any  eoTenant»  he  ahoold  pay  to  the  other  M%L,  as  sad 
for  liquidated  damages^  and  not  in  the  natwe  of  a  penalty.  Befendant  committed  a  biearii 
by  practising  contrary  to  the  covenant 

Held,  that  the  20002.  was  recoTeraUe  as  liquidated  damages,  no  one  of  the  preriaou  ef  lbs 
covenant  to  which  it  applied  being  such  tliat  the  damage  far  the  breaob  of  ii  was  eapaUe  of 
precise  estimation ;  the  provision  as  to  the  payment  of  the  half  fee  not  being  a  part  of  sack 
covenant,  but  collateral  to  it 

The  declaration  recited  that  heretofore,  to  wit,  10th  December,  1852, 
**;oQi  ^J  *^  indenture,  then  made  *between  defendant  of  the  one  part 
^  and  plaintiff  of  the  other  part,  after  reciting  (amongst  other 
things)  that  defendant  and  plaintiff  had,  since  1st  April,  1847,  carried 
on  the  basiness  of  surgeons  and  apothecaries  in  partnership  in  WeUing- 
ton  in  Somersetshire,  for  the  term  and  under  the  conditions  in  that  in- 
denture mentioned :  It  was  witnessed  that  each  of  them,  defendant  and 
plaintiff,  so  far  as  the  covenants  and  agreements  therein  contained  and 
hereinafter  mentioned  were  to  be  observed  or  performed  by  him,  h» 
heirs,  executors,  or  administrators,  did  thereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  other  of  them  in  man- 
ner following,  that  is  to  say  (amongst  other  covenants) :  that  the  said 
practice  or  business  should  be  carried  on  at  Wellington  aforesaid,  under 
the  style  or  firm  of  Bridge  &  Reynolds,  for  the  term  of  three  years 
from  6th  August,  1852,  if  both  of  them  should  so  long  live :  but  that 
the  said  practice  and  business  should  belong  to,  and  be  the  exclusive 
property  of,  the  plaintiff,  subject  nevertheless  to  the  payments  to  defend- 
ant therein  mentioned :  That  the  dispensing  part  of  the  said  business 
should  be  carried  on  at  the  dwelling-house  of  plaintiff,  or  at  such  other 
place  or  places  in  Wellingtonas  he  should  at  any  time  during  the  said  three 
years  determine :  that  both  defendant  and  plaintiff  would,  daring  the  said 
term  of  three  years,  diligently  employ  himself  in  such  business,  or  carrj 
on  the  same  to  the'  greatest  advantage :  That  an  account  of  all  business 
done  and  all  transactions  relating  thereto  should  be  daily  charged  and 
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entered  by  each  of  the  said  parties  in  proper  books,  to  be  kept  for  that 
purpose,  in  such  manner  as  was  usually  done  by  persons  of  the  same 
profession,  and  that  a  fair  and  clear  account  of  '''the  said  practice  r^croA 
or  business  and  the  true  state  thereof  might  appear ;  and,  in  ^ 
particular,  that  a  book  should  be  kept  by  each  of  the  said  parties  for 
the  entries  of  all  moneys  and  cash  to  be  received  by  each  of  them  on 
account  of  the  said  practice  or  business,  wherein  all  such  receipt  of 
money  and  cash  should  be  daily  entered  from  time  to  time.     That  each 
of  the  said  parties  would,  from  time  to  time  and  at  all  times  during  the 
continuance  of  the  said  term  of  three  years,  be  just  and  true  to  each 
other  in  all  their  accounts,  dealings,  and  transactions  relating  to  the 
mi  practice  and  business,  and  would  give  and  render  to  the  other  of 
them  a  just  and  faithful  account  of  same  when  reasonably  required  so 
to  do :  That,  after  the  determination  of  the  said  term  of  three  years, 
and  so  long  as  the^  plaintiff  should  reside  in  Wellington  or  within  twelve 
miles  thereof,  defendant  should  not  practise  or  carry  on,  either  directly 
or  indirectly,  by  himself  or  by  any  partner,  apprentice,  or  assistant, 
the  profession  or  business  of  a  surgeon  or  apothecary,  or  see  any 
patients  (except  as  thereinafter  and  hereinafter  mentioned),  nor  assist 
or  introduce  any  other  medical  man  in  the  town  of  Wellington  or  within 
twelve  miles  thereof,  but  should,  before  the  expiration  of  the  said  term 
of  three  years,  introduce  the  plaintiff  to  all  such  persons  as  might  be 
the  exclusive  patients  of  the  defendant ;  and  should  also,  during  the 
said  term,  use  his  best  endeavours  to  secure  the  same  for  the  plaintiff 
after  the  expiration  of  such  three  years :  Provided  always,  and  it  was 
thereby  expressly  agreed  and  declared,  that,  in  case  defendant  should 
make  default  in  the  observance  or  performance  of  the  covenant  lastly 
thereinbefore  contained  and  herein  mentioned,  defendant  should  forth- 
with pay  unto  plaintiff  the  sum  of  2000Z.,  *«but  not  in  the  r:,ccQi 
nature  of  a  penalty,  but  as  ascertained  liquidated  damages :''  ^ 
That,  notwithstanding  the  clause  lastly  thereinbefore  contained   and 
hereinbefore  mentioned,  the  defendant  might,  after  the  determination 
of  the  said  term  of  three  years,  act  in  consultation  with  other  medical 
gentlemen  in  the  town  of  Wellington  and  elsewhere :  Tbat  defendant 
might  also,  if  he  thought  fit,  after  the  determination  of  the  said  term 
of  three  years,  attend  midwifery  cases  in  the  town  of  Wellington  and 
within  twenty  miles  thereof,  the  fees  for  which  should  be  equal  to  or 
exceed  the  sum  of  1/.  Is.     That,  in  case  either  of  them  should  make 
default  in  the  due  observance  and  performance  of  all  and  every  the 
clauses,  covenants,  conditions,  articles,  and  agreements  therein  con- 
tained, either  of  them,  the  defendant  and  plaintiff,  should  pay  unto  the 
other  of  them  the  sum  of  500Z.,  as  and  for  liquidated  damages,  and 
not  in  the  nature  of  a  penalty.    As  by  the  same  indenture  at  large 
appears. 

Averment :  that,  although  plaintiff  from  the  time  of  the  making  of 


531  REYNOLDS  v.  BRIDGE.    T.  T.  1850. 

that  indenture  hitherto  has  always  been  ready  and  willing  to  obsenre, 
&G.,  and  hath  observed,  &c.,  all  things  therein  contained  on  his  partta 
be  observed,  &c.,  and  althoagh  all  things  have  been  done  and  suffered, 
and  have  happened,  to  entitle  plaintiff  to  commence  and  prosecute  the 
action  in  respect  of  the  several  breaches  and  causes  of  action  herein 
mentioned :  Yet  defendant  hath  broken  his  said  covenants  in  manner 
following,  that  is  to  say:  &c.  The  declaration  then,  after  allegbg 
three  breaches  of  earlier  covenants,  averred,  as  a  fourth  breach :  «  Thit, 
after  the  determination  of  the  said  term  of  three  years,  and  so  long  as 
plaintiff  resided  in  Wellington,  and  within  twelve  miles  thereof,  defend- 
ant practised  and  carried  on,  directly  and  indirectly,  by  himself 
^.09-1  *and  by  assistants,  the  profession  and  business  of  a  surgeon  and 
''-'  apothecary,  and  saw  patients  otherwise  than  as  in  the  said  in- 
denture is  excepted,  and  assisted  and  introduced  other  medical  men  in 
the  town  of  Wellington  and  within  twelve  miles  thereof;  and,  before 
the  expiration  of  the  said  term  of  three  years,  would  not  introduce 
plaintiff  to  all  or  any  such  persons  as  might  be  and  were  the  excluure 
patients  of  defendant ;  and  did  not  also,  during  the  sidd  term,  use  his 
best  endeavours  to  secure  the  same  to  plaintiff  after  the  expiration  of 
such  three  years:  And,  although  defendant  has  made  default  in  the 
observance  or  performance  of  the  covenants  lastly  hereinbefore  men- 
tioned, he  hath  not  forthwith  paid  unto  plaintiff  the  sum  of  2000Z.,  or 
any  part  thereof.  And  the  plaintiff  avers  that  the  several  breaches 
herein  assigned  do  not  relate  to  the  defendant,  after  the  determination 
of  the  said  term  of  three  years,  acting  in  consultation  with  other  medi- 
cal gentlemen  in  the  town  of  Wellington  aforesaid  or  elsewhere,  nor  to 
the  said  defendant,  after  the  determination  of  the  said  term  of  three 
years,  attending  midwifery  cases  in  the  town  of  Wellington  aforesaid 
and  within  twenty  miles  thereof,  the  fees  for  which  were  equal  to  or 
exceeded  the  sum  of  one  guinea.  And,  although  the  defendant  in 
manner  aforesaid  hath  made  default  in  the  due  observance  and  per- 
formance of  the  clauses,  covenants,  conditions,  articles,  and  agreements 
as  aforesaid,  he  hath  not  paid  the  plaintiff  the  sum  of  500/.,  or  any  part 
thereof.'' 

The  indenture  was  set  out  verbatim  in  the  pleas.  It  contained  many 
clauses  not  set  forth  in  the  declaration :  but  the  only  addition  material 
to  the  question  here  decided  was  that  the  provision  permitting  the 
^rqq-i  defendant  to  practise  ^midwifery  appeared  to  be  as  follows: 
-*  <<  That  the  said  Stephen  Franklin  Bridge  may  also,  if  he  thinks 
lit,  after  the  determination  of  the  said  term  of  three  years,  attend  mid- 
wifery cases  in  the  town  of  Wellington  aforesaid,  and  within  twenty 
miles  thereof,  the  fees  for  which  shall  be  equal  to  or  exceed  the  sum 
of  one  pound  one  shilling :  but  he  shall  pay  one-half  of  the  fees  which 
he  shall  receive  for  each  of  such  midwifery  cases.unto  the  said  WiUiani 
Reynolds  so  long  as  the  said  William  Reynolds  shall  be  alive  and  shall 
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eontinuc  to  practise  his  said  profession  at  Wellington  aforesaid :  but 
the  fees  for  any  midwifery  cases  that  the  said  Stephen  Franklin  Bridge 
may  attend  at  a  greater  distance  than  twenty  miles  from  the  town  of- 
Wellington  aforesaid  shall  belong  exclusively  to  him." 

Plea  4,  to  the  fourth  breach:  That  defendant  did  not,  after  the 
determination  of  the  said  term  of  three  years,  and  so  long  as  the 
plaintiff  resided  in  Wellington  aforesaid,  or  within  twelve  miles  thereof, 
practise  or  carry  on,  directly  or  indirectly,  by  himself  or  by  assistants, 
the  profession  and  business  of  a  surgeon  or  apothecary,  or  see  patients 
otherwise  than  in  the  said  indenture  is  excepted,  or  assist  to  introduce 
other  medical  men  as  alleged :  and  that  he,  the  defendant,  did,  before 
the  expiration  of  the  said  term  of  three  years,  introduce  the  plaintiff  to 
tU  and  every  such  person  and  persons  as  might  be  and  were  the  exclu- 
sive patients  of  the  defendant ;  and  the  defendant  did  also,  during  the 
said  term,  use  his  best  endeavours  to  secure  the  same  to  the  said  plain- 
tiff after  the  expiration  of  such  three  years,  according  to  his  covenant 
in  that  behalf. 

Issue  was  taken  on  this  plea,  and  on  several  others  not  important  to 
the  question  afterwards  discussed. 

♦On  the  trial,  before  Ghannell,  Serjt.,  at  the  last  Somersetshire  r^f-qi 
Assizes,  the  jury  found  a  verdict  for  the  plaintiff  on  all  the  '- 
issues.  The  learned  Serjeant  expressed  an  opinion  that  the  damages 
were  liquidated  by  the  terms  of  the  indenture;  the  jury,  however, 
under  the  directions  of  the  learned  Serjeant,  finding  what  they  con- 
sidered to  be  the  damages  actually  sustained  in  respect  of  the  several 
breaches,  which  they  assessed  at  1200Z.  The  verdict  was  entered  for 
25007.  with  leave  to  move  to  reduce  it  to  1200Z. 

In  last  Term,  Collier  obtained  a  rule  for  a  new  trial,  <<  on  the  ground 
of  misdirection  of  the  learned  Judge  on  the  subject  of  the  penalty," 
"and  also  on  the  ground  of  the  damages  being  excessive  on  each  of  the 
breaches."  The  rule  was  obtained  on  several  other  grounds;  but,  upon 
the  argument  in  banc,  at  the  suggestion  of  the  Court  and  by  the  assent 
of  counsel,  it  was  arranged  that  the  claim  of  the  plaintiff  should  be 
limited  to  the  20002.,  on  the  fourth  breach ;  and  that  the  only  question 
to  be  discussed  should  be  whether  the  2000J.  named  was  in  the  nature 
of  liquidated  damages  or  of  a  penalty. 

Kinglake,  Serjt.,  Montague  Smithy  and  Coleridge  now  showed  cause.(a) 
—This  is  a  case  of  liquidated  damages.  The  indenture  contains  one 
class  of  covenants,  consisting  of  such  as  might  be  broken  by  either 
party ;  but  that  for  the  breach  of  which  the  20002.  has  been  given  is 
unilateral,  not  mutual,  and  could  be  broken  only  by  the  defendant. 
The  language  of  the  deed  is  express  as  to  making  the  2000/.  liquidated 
damages,  and  not  a  penalty.     It  is  true  that  the  language  was  equally 

(a)  Before  Coleridge,  Erie,  and  Cromptoo,  Js. 
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j^-„-^  strong  *in  Kemble  v.  Farren,  6  Bing.  141  (E.  C.  L.  R.  vol.  19), 
-*  where  the  damages  were  not  considered  as  liquidated.    But  there 
the  agreement  contained  several  stipulations,  some  of  which  were  capa- 
ble of  assessment ;  and,  as  the  sum  named  was  to  be  paid  on  the  breach 
of  any  one,  the  Court  held  that  it  could  not  be  given  as  liquidated 
damages  for  any,  the  language  of  the  agreement  not  permitting  any 
distinction.    Here  the  covenant  to  which  the  sum  of  2000/.  relates  con- 
tains nothing  capable  of  assessment,     [Coleridge,  J. — I  think  Lord 
Tenterden  had  expressed  an  opinion  that  there  could  be  no  liquidated 
damages,  no  matter  what  the  parties  8aid.(a)]     The  present  case  is  like 
that  of  Galsworthy  v.  Strutt,  1  £xch.  659,t  where  the  covenant  vas 
that  defendant  would  not  carry  on  business  as  an  attorney  within  a  cer- 
tain district ;  and  would,  if  he  infringed  that  covenant,  pay  « lOOOJ.,  aa 
and  for  liquidated  damages,  and  not  by  way  of  penalty:"  and  this  waj 
held  to  be  a  case  of  liquidated  damages.     In  Beckham  o.  Drake,  8  M. 
k  W.  846,t  in  Exch.,(i)  it  was  held,  on  the  authority  of  Kemble  r. 
Farren,  that  the  damages  were  not  liquidated,  by  reason,  it  seems,  of 
the  number  of  stipulations,  of  different  degrees  of  importance,  to  which 
the  clause  applied.    Horner  v.  Flintoff,  9  M.  &  W.  678,t  wa£  a  siniilar 
♦5^f?l  ^^®'  ^^  Green  v.  Price,  13  M.  &  W.  695,t  m  Exch.,(c)  *the  cove- 
-*  nant  which  was  held  good  was  that  the  defendant  would  not 
exercise  a  certain   trade  within   London  and  Westminster;   for  the 
observance  of  which  the  defendant  bound  himself  to  pay  <<  5000/.,  as 
and  by  way  of  liquidated  damages,  and  not  of  penalty."     There  the 
damages  were  held  to  be  liquidated ;  and  Parke,  B.,  with  reference  to 
Kemble  v.  Farren,  6  Bing.  141  (E.  C.  L.  R.  vol.  19),  said :  «  The  prin- 
ciple is,  that,  although  the  parties  may  have  used  the  term  '  liquidated 
damages,'  yet  if  the  Court  can  see,  upon  the  whole  of  the  instrument 
taken  together,  that  there  was  no  intention  that  the  entire  sum  should 
be  paid  absolutely  on  non-performance  of  any  stipulations  of  the  deed, 
they  will  reject  the  words,  and  consider  it  as  being  in  the  nature  of  a 
penalty  only.     In  Kemble  v.  Farren  there  was  a  stipulation  that  the 
plaintiff  should  pay  the  defendant  81,  6$.  8d.  during  every  night  that 
the  theatre  should  be  open  for  performance  ;  and  the  object  of  the  deed 
was  to  secure  the  defendant's  performance  regularly;  and  there  the 
Court  rejected  the  words  « liquidated  damages,'  because  it  was  absnrd 
to  suppose  that  the  parties  intended  the  whole  sum  of  lOOOZ.  to  be  pay- 
able by  the  plaintiff,  if  he  once  omitted  to  pay  the  defendant  his  SL  Ci. 

6d.    But  here  there  is  a  distinct  agreement  by  thQ  defendant  to  pay   \ 

j 

(a)  Tbe  referenoe  ia  probably  to  RandDl  «.  Everost,  Moo.  3s  M.  41.    Abbots  CL  f^  tkf«   j 
•xprewly  oonfiDod  hii  opinion  to  instrainentB  not  under  teal. 

(6)  RoTeraed,  on  error,  in  Exch.  Cb.;  Drake  o.  Beckbam,  11  M.  A  W.  SlS.f  The  jodgoMct 
pf  tbe  Exchequer  Chamber  was  affirmed  in  Dom.  Proc. ;  Beckham  r.  Drake,  2  H.  I*.  Ca.  STI. 
Tbe  qoeation  whether  the  aiim  was  a  penalty  or  liquidated  lamagea  waa  net  iarolTtd  ia  tbt 
deeiaions  in  error. 

(0  Affirmed,  on  error,  in  Bxeb.  Ch.;  Price  v.  Green,  10  M.  A  W.  346.t 
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tbe  sum  of  5000Z.,  if  he  sets  up  in  business  in  any  place  within  the 
prohibited  limits.  The  parties  stipulate,  in  cases  of  this  kind,  for  the 
payment  of  9^  certain  sum  of  money  absolutely,  from  the  difficulty  of 
ascertaining  the  precise  amount  of  the  damage  they  may  suifer  from  a 
brea<5h  of  the  covenant."  Those  remarks  apply  exactly  to  the  present 
case.  Atkyns  v.  Kinnier,  4  Exch.  776,t  is  directly  in  point.  The 
defendant  there  *covenanted  not  to  practise  as  a  surgeon,  without  ^^^07 
plamtiff's  consent,  within  a  specified  district,  nor  prevail  on  *- 
patients  to  withdraw  from  plaintiff  or  employ  any  medical  attendant  in 
prejudice  to  plaintiff,  and  that  he  would  in  all  things  endeavour  to  pro- 
mote the  business  of  plaintiff  in  the  profession  of  a  surgeon ;  <'  and 
that,  if  the  defendant  should  in  any  respect  break  or  infringe  this 
stipulation,  then  and  in  such  case  he  the  defendant  should  immediately 
tliereupon  pay  to  the  plaintiff,  his  executors  or  administrators,  the  sum 
of  10002.  as  and  for  liquidated  damages,  and  not  by  way  of  penalty." 
This  was  held  to  be  a  case  of  liquidated  damages ;  and  Parke,  B., 
explained  Kemble  v.  Farren  much  as  before,  saying,  however,  that  he 
could  not  help  thinking  that  the  rule  of  law  was  there  '( somewhat 
stretched."  In  Atkyns  v,  Kinnier,  as  here,  there  were  various  provi- 
sions, but  all  comprehended  in  the  single  covenant.  The  liquidated 
damages  are  applicable  to  each  provision.  If  the  covenant  was  broken 
at  all,  the  20001  was  to  be  paid.  [Crompton,  J. — On  that  view,  I 
suppose  the  remaining  provisions  might  be  broken  with  impunity.]  In 
note  (d)  to  Gainsford  v.  Grriffith,  1  Wms.  Saund.  58  c,  it  is  said :  <<  The 
law,  nevertheless,  remains  unshaken,  that  parties  may,  by  their  mutual 
agreement,  settle  the  amount  of  damages,  uncertain  in  their  nature^ 
in  respect  of  the  performance  or  omission  of  a  particular  specified  act^ 
at  any  sum  upon  which  they  may  agree ;  and  such  sum  may  be  reco- 
vered as  liquidated  damages." 

Colliery  JE.  W.  Cox,  and  Karslake,  on  a  later  day  in  this  Term  (May 
26th),  were  heard  in  support  of  the  *rule. — It  is  true  that  Parke,  r sue 00 
B.,  in  Atkyns  v.  Kinnier,  4  Exch.  776,t  intimated  a  suspicion  ^ 
that  Kemble  v.  Farren,  6  Bing.  141  (E.  C.  L.  R.  vol.  19),  went  too  far ; 
but  he  added :  <<  That  decision  has  been  acted  on  in  several  cases,  and 
I  do  not  mean  to  dispute  its  authority."  It  has  never  been  overruled  ; 
and  it  is  fully  authorized  by  the  earlier  case  of  Astley  v.  Weldon,  2  B. 
k  P.  346,  which  is  unquestioned  law.  It  should  be  observed  that  in 
the  judgment  in  Kemble  v.  Farren,  Tindal,  C.  J.,  said :  « It  is,  un- 
doubtedly, difficult  to  suppose  any  words  more  precise  or  explicit  than 
those  used  in  the  agreement ;  the  same  declaring  not  only  affirmatively 
that  the  sum  of  lOOOZ.  should  be  taken  as  liquidated  damages,  but 
negatively  also  that  it  should  not  be  considered  as  a  penalty,  or  in  the 
nature  thereof."  The  question  is,  as  laid  down  in  Gklsworthy  v.  Strutt, 
1  Exch.  659,t  as  to  the  intention  of  the  parties  to  be  collected  from 
the  nature  of  the  covenants  to  which  the  stipulation  as  to  amount 
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appears  to  refer.  It  is  clear  that,  if  there  had  been  in  Atkyns  v.  Kin* 
nier  a  single  stipulation  for  the  breach  of  which  the  damage  could  be 
estimated,  the  damages  would  have  been  held  not  to  be  liquidated  by 
the  sum  named,  if  it  was  referred  by  the  coyenant  to  that  stipulation 
among  others.  Now  here  the  coyenant  in  question  contains  stipulations 
that  the  defendant  shall  not  see  any  patients  within  the  district,  except- 
ing midwifery  cases  in  which  the  fee  should  amount  to  at  least  IL  It. ; 
and  in  those  cases  the  defendant  is  to  pay  to  the  plaintiff  half  the  fees 
w^hich  he  receives.  The  damages  for  a  breach  of  this  covenant  are 
directly  estimable.  If  the  damages  were  liquidated,  ihe  defendant 
^-ftQ,  might  be  called  on  to  pay  2000Z.  for  the  *non-paymcnt  of  half  a 

^  guinea.  [Crompton,  J. — I  doubt  whether,  as  that  last  covenant 
is  placed,  the  breach  of  it  would  be  within  the  2000/.  clause.]  It  would 
be  so  as  much  as  any  other  breach :  the  covenant  is  not  to  practise 
except  in  certain  midwifery  cases  in  which  he  will  pay  half  the  fees :  if 
he  practises  in  such  cases  without  paying  the  half  fees  the  exception  is 
iaapplicable,  and  the  covenant  is  broken.  Indeed  the  argument  on  the 
other  side  insists  on  the  entirety  of  the  covenant.  [Cromptok,  J. — 
Can  his  practising  become  a  breach  by  relation,  on  his  not  paying  the 
money  ?]  The  general  doctrine  is  discussed  at  much  length  in  Sedg- 
wick On  the  Measure  of  Damages,  ch.  xvi.,  where  both  English  and 
American  authorities  are  collected.  The  rule  is  thus  laid  down  in  the 
note  at  page  446  (Ed.  New  York,  1847),  from  a  decision  of  the  Courts 
of  Alabama.  "  Where  articles  covenant  for  the  performance  of  several 
things,  and  stipulate  for  the  payment  of  a  sum  in  gross  in  the  event  of 
a  breach,  the  sum  expressed  will  be  regarded  as  a  penalty;  and  if  the 
parties  would  stipulate  the  damages  in  such  a  case,  they  should  express 
the  sum  to  be  paid  on  each  distinct  breach." 

(Lord  Campbell,  C.  J.,  was  absent.) 
.  Coleridge,  J. — I  am  of  opinion  that  this  rule  should  be  discharged, 
and  that  the  sum  named  is  liquidated  damages  by  the  agreement  of  the 
parties.  The  question  arises  on  the  covenant,  which  I  will  read  as 
^vritten,  not  forgetting  the  argument  urged  from  the  exception.  (His 
Lordship  then  read  the  covenant,  from  <<  That  after  the  determination** 
to  "  expiration  of  such  three  years.")  Then  follows  the  proviso:  Pro- 
»^ni  ^^^^^  always,  and  it  was  thereby  ^expressly  agreed  and  declared, 

-'  that  in  case  the  defendant  should  make  default  in  the  observance 
or  performance  of  the  covenant  lastly  thereinbefore  contained  and  herein 
mentioned,  defendant  would  forthwith  pay  unto  the  plaintiff  the  sum  of 
20002.,  «  not  in  the  nature  of  a  penalty,  but  as  ascertained  liquidated 
damages."  Now,  throwing  for  the  moment  the  exception  out  of  the 
question,  this  is  a  covenant  for  the  performance  or  non-performance  of 
several  things;  and  the  damages  resulting  from  a  breach  in  every 
instance  must  be  uncertain,  whether  they  arise  from  doing  what  the 
covenant  forbids  or  not  doing  what  the  covenant  requires.     What  then 
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is  the  principle  established  by  the  cases  ?     I  think  there  is  no  great 
disagreement  among  the  authorities,  as  to  the  instances  in  which  the 
sum  named  is  to  be  considered  constituting  liquidated  damages  or  a 
penalty.     All  that  the  Courts  have  done  has  been  only  to  lay  down  a 
canon  for  establishing  the  intention  of  the  parties.    In  no  case  is  it  said 
that  the  question  can  be  determined  from  the  circumstance  that  the 
gum  named  may  very  often  be  an  exaggerated  estimate  of  the  actual 
damage.     In  Astley  v.  Weldon,  2  B.  &  P.  351,  Lord  Eldon  distinctly 
laid  down  that  the  mere  magnitude  of  the  sum  named  could  not  prevent 
it  from  being  liquidated  damages.     Another  rule  has  been  suggested, 
that,  where  the  sum  is  to  be  paid  for  the  breach  of  an  agreement  com- 
prehending more  than  one  stipulation,  it  shall  not  be  taken  for  liquidated 
damages.     That  is  certainly  found  in  some  cases :  but  it  cannot  be  said 
to  be  law  now ;  in  Kemble  v,  Farren  it  was  clearly  laid  aside ;  Tindal, 
C.  J.,  saying :  <<  if  the  clause  had  been  limited  to  breaches  which  were 
of  an  uncertain  ^nature  and  amount,  we  should  have  thought  it  p^r^^ 
would  have  had  the  effect  of  ascertaining  the  damages  upon  any  *- 
such  breach  at  lOOOZ."     So  in  Atkyns  v.  Kinnier,  4  Exch.  776,t  we 
find  the  same  doctrine.    But  the  principle  seems  to  be,  that,  if  you  find 
a  covenant  the  breach  of  which  will  occasion  a  damage,  not  uncertain^ 
bat  such  as  is  capable  of  being  ascertained,  as  where  there  is  a  particular 
sum  to  be  paid  which  is  much  less  than  the  sum  named  as  payable  upon 
the  breach,  there  it  is  held  that  the  last-named  sum  is  specified  by  way 
of  penalty,  because  a  Court  of  equity  would  limit  the  amount  to  be 
actually  paid.     Then  comes  the  case  where  there  are  several  provisions, 
the  breach  of  some  of  which  will  produce  an  ascertainable  damage,  but 
the  breach  of  others  an  uncertain  damage.     In  that  case  (though  we  do 
not  require  to  determine  it  now),  inasmuch  as  there  is  one  provision  in 
respect  of  which  the  sum  named  cannot  be  taken  as  liquidated  damages, 
it  cannot  be  so  taken  for  any  provision ;  for,  if  it  could,  the  contract 
would  mean  liquidated  damages  in  one  case  and  not  in  another.    If  you 
look  at  the  judgments  of  Tindal,  C.  J., (a)  and  Parke,  B.,(i)  they  seem 
rather  to  contemplate  the  case  where  all  the  provisions  are  of  one  kind : 
Parke,  B.,  says:  <<if  there  be  a  contract  consisting  of  one  or  more 
stipulations,  the  breach  of  which,"  meaning,  I  think,  of  each  of  which, 
^cannot  be  measured,  then  the  parties  must  be  taken  to  have  meant 
that  the  sum  agreed  on  was  to  be  liquidated  damages  and  not  a  penalty." 
On  this  principle,  if  there  were  no  more  in  the  covenant  than  what  I 
have  read,  this  would  clearly  be  a  case  of  liquidated  damages.     But 
then  it  is  argued  that  this  covenant  does  ^contain  a  provision,  r^-j^^ 
the  breach  of  which  is  estimable  in  damages,  it  being  qualified  ^ 
by  the  words  <<  except  as  thereinafter  and  hereinafter  mentioned  ;"  and 
afterwards  comes  the  exception,  which   authorizes  the  defendant  to 
practise  midwifery  where  the  fees  amount  to  as  much  as  IZ.  1«.,  ^^  but 

(a)  6  Biog.  147  (E.  C.  L.  R.  rol  19).  {h)  i  Exch.  782.t 
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be  shall  pay  one  half  of  the  fees  which  he  shall  receive  for  each  of  sodk 
midwifery  cases  unto  the"  plaintiff,  so  long  as  the  plaintiff  shall  be  alive. 
It  is  said  that  for  any  one  breach  of  this  provision  the  defendant,  taking 
the  damages  as  liquidated,  might  be  called  upon  to  pay  20002.,  anl 
this,  putting  the  instance  as  a  proof  of  the  absurdity  of  the  result,  for 
a  non-payment  of  a  single  half  guinea :  and  that  therefore  the  20002. 
must  be  in  the  nature  of  a  penalty,  not  of  liquidated  damages.  I  should 
not  yield  to  the  argument  suggested  from  the  mere  disproportion  of  the 
sums :  there  must  be  a  line  drawn  somewhere ;  and  a  man  who  goes  % 
hair's  breadth  beyond  it  brings  himself  within  the  stipulation.  In  a 
general  covenant  not  to  practise  within  a  certain  distance  of  a  spot 
named,  the  difference  may  be  so  small  as  to  produce  an  appearance  of 
hardship,  as  if,  for  instance,  the  covenantor  practised  one  yard  within 
the  distance  named.  But  that  is  not  the  main  question :  the  question 
is  whether  this  forms  part  of  the  covenant.  It  is  a  part  of  that  whieh 
is  excepted  from  the  covenant.  The  very  notion  of  an  exception  is 
this :  you  shall  do  certain  things  in  a  certain  way :  still  there  are  some 
of  those  things  which  you  may  do  in  another  way.  Here,  had  there 
heen  an  attempt  to  recover  the  20002.  on  the  ground  that  the  defend- 
ant, having  practised  in  a  midwifery  case  where  the  fee  exceeded  t 
guinea,  had  not  paid  over  the  half  to  the  plaintiff,  the  attempt  most 
n^rAo-}  <^loArly  have  failed,  '^'On  these  grounds  I  think  that  the  mk 
-'  should  be  discharged,  and  that  the  verdict  should  stand  for 
2000Z. 

Erlb,  J. — The  defendant,  upon  entering  on  an  arrangement  with 
plaintiff,  covenants  with  him  that,  after  the  expiration  of  three  years, 
he  will  not  practise  as  a  surgeon,  except  in  a  limited  manner.  It  is 
found  that  he  has  broken  this  covenant.  It  is  stipulated  that,  if  he 
does  break  the  covenant,  he  shall  pay  20002.  The  question  is,  whether 
he  is  to  pay  that  sum.  In  very  clear  language,  he  has  expressed  that 
he  will  do  so.  From  the  nature  of  the  contract,  the  damages  for  the 
breach  of  it  are  clearly  undefined :  it  is  impossible,  on  ascertaining  the 
fact  that  any  one  or  more  breaches  have  been  committed,  to  say  with 
certainty  what  damages  have  resulted :  they  might  be  the  loss  of  a 
fortune,  or  only  the  loss  of  the  amount  of  a  particular  bill.  They  are 
therefore  undefined ;  and  it  is  dear  that  in  such  ease  the  covenantee  ia 
to  have  the  20002.  But  it  is  said  that  there  is  a  rule  of  construction 
according  to  which,  when  the  stipulations  are  of  a  particular  kind,  the 
stipulation  for  payment  of  the  sum  named  counts  for  nothing,  and  the 
Judges  presume  that  the  parties  meant  only  to  make  the  contract 
generally,  and  the  words  expressing  that  a  sum  named  is  to  be  paid  as 
liquidated  damages  are  merely  formal.  No  doubt  there  may  be  such  a 
contract  in  law.  If  a  man  borrows  1002.  upon  the  security  of  a  monej 
bond  for  2002.,  from  early  times  relief  would  be  given  upon  payment 
of  interest  and  principal.     That  has  been  also  carried  out  in  the  can 
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of  covenants,  where  the  payment  of  wages,  or  other  sums  certain,  is 
covenanted  for,  and  a  large  sum  named  is  made  payable  upon  a  breach* 
The  courts  have  ^extended  the  above-mentioned  rule  of  construe-  p^,. . 
tion  to  such  a  case,  saying  that  the  naming  of  the  large  sum  ^ 
means  only  that  so  much  shall  be  paid  as  is  actually  due.  The  direc- 
tion of  later  decisions  has  rather  been  to  restrict  this  rule,  which  indeed 
supersedes  an  important  principle  of  law,  that  parties  are  to  assign 
such  limits  as  they  please  to  their  own  liability.  If  parties  choose  to 
lay  down  such  a  limit,  I  do  not  see  why  the  Judges  are  to  substitute 
another ;  and  the  tendency  latterly  has  been  very  much  to  restrict  the 
rule  of  construction.  Certainly  in  some  of  the  cases  it  was  a  very 
large  exercise  of  the  power  of  the  Court,  to  say,  we  will  see  what  we 
should  have  thought  reasonable,  and  to  construe  the  contract  accord- 
ingly :  and  later  cases,  ending  with  Atkyns  v.  Kinnier,  4  Ezch.  782,t 
tend  the  other  way  :  it  was  a  very  strong  absurdity,  as  it  seems  to  me, 
when  a  party  had  said,  I  know  to  what  extent  I  can  perform  and  I  will 
pay  so  much  if  I  do  not  perform,  to  say  that  upon  his  non-performance 
he  should  not  pay  so  much.  If  the  Courts  can  limit  the  contract  one 
▼ay  they  might  limit  it  the  other  ;  and  then  a  party  might  have  to  pay 
a  larger  sum  than  he  ever  meant  to  pay.  The  damages  are  here,  I 
think,  indefinite ;  and  the  parties  have  expressed  the  sum  which  ought 
to  be  paid.  It  is  said,  however,  that  a  part  of  the  covenant  is  to  pay 
half  of  the  fees  received  in  particular  cases.  But  that  is  not  a  part 
of  the  coyenant  in  respect  of  which  the  liquidated  damages  are  agreed 
upon :  that  covenant  is,  not  to  practise :  it  was  quite  collateral  to  that 
to  agree  that,  if  the  defendant  received  certain  money  he  should  pay  a 
part  to  the  plaintiff ;  in  the  case  of  non-payment  of  that,  the  plaintiff 
would  have  a  right  of  action,  but  not  for  the  2000Z. 

*Crompton,  J. — I  am  of  the  same  opinion.  There  have  been  rn^e^r 
many  decisions  on  this  question ;  and  perhaps  they  are  a  little  ^ 
conflicting ;  but  I  apprehend  that  no  decision  ever  went  so  far  as  to 
fesy  that  the  Courts  would  not  follow  what  they  considered  to  be  the 
meaning  of  the  parties.  The  question  is,  whether  the  case  is  to  be 
governed  by  Kemble  v.  Farren,  6  Bing.  141  (E.  C.  L.  R.  vol.  19),  or 
whether  Atkyns  v.  Kinnier,  4  Exch.  776,t  is  not  exactly  like  this. 
Clearly  this  is  all  one  covenant :  the  plaintiff  is  to  get  into  practice, 
and  the  defendant  is  not  to  interfere :  the  whole  is  one  matter :  it  is 
not  like  what  we  find  in  some  of  the  old  cases  where  damages  are  stipu- 
lated for  severally  in  respect  of  several  breaches,  as  for  not  ploughing  . 
land,  and  so  on.  This  belongs  to  another  class  of  cases,  where  there 
are  not  distinct  penalties  for  each  breach,  but,  by  the  agreement,  if  the 
covenant  is  once  broken  as  to  any  provision  which  it  contains,  the 
▼hole  is  at  an  end,  the  liquidated  sum  is  to  be  recovered,  and  there  can 
be  no  recovery  in  respect  of  anything  which  occurs  afterwards.  We 
tMEi  hold  this  to  be  such  a  case,  and  to  be  liquidated  damages,  unlesa 
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Tre  are  prepared  to  overrule  Atkyns  t^.  Kinnier,  which  I  do  not  see  kov 
to  distinguish.  The  defendant's  connsel  appear  to  admit  that  the  case 
js  within  the  authority  of  Atkyns  v.  Kinnier,  unless  we  can  read  the 
clause  containing  the  exception  as  part  of  the  covenant.  I  might  per- 
haps have  wished  to  consider  some  of  the  expressions  used  in  Atkjni 
V.  Kinnier  as  to  the  cases  where  the  covenant  is  partly  for  payment  of 
a  specific  sum :  but  the  point  does  not  arise  here.  The  object  of  this 
covenant  is  merely  to  secure  the  practice.  I  do  not  think  thst 
this  ""covenant  would  be  broken  if  the  defendant  attended  a  mid- 
wifery case  for  a  fee  of  IL  Is.  and  failed  to  pay  half  the  fee  to  th« 
plaintiff.  This  covenant  is  broken  only  by  practising  in  a  case  not 
within  the  exception  :  the  covenant  to  pay  half  the  fee  in  the  excepted 
case  is  a  distinct  covenant.  If  indeed  the  defendant  practised  in  a 
midwifery  case  where  the  fee  was  less  than  12.  Is.,  that  would,  I  think, 
,be  a  breach  of  the  covenant  on  which  the  breach  is  assigned,  because 
that  would  not  be  within  the  exception,  and  the  covenant  is  not  to  prao- 
"tise  in  any  case  not  within  the  exception.  But  the  non-payment  of  the 
half  fee  is  not  a  breach  of  that  covenant :  the  case  therefore  is  not 
taken  out  of  the  authority  of  Atkyns  v.  Kinnier. 

Rule  discharged* 


The  QUEEN,  on  the  prosecution  of  JOSEPH  DITCHER,  Clerk,  r. 
The  Most  Reverend  JOHN  BIRD,  Archbishop  of  CANTERBURY. 
Mai/  26. 

On  the  application  of  a  clerk  holding  a  benefice  in  the  diocese  of  B.,  in  the  province  of  CtnUx- 
bury,  complaining  that  a  clerk  holding  preferment  in  the  same  diocese  had  pablished,  io  '^h* 
same  diooese,  doctrines  contrary  to  the  Articles  of  the  Established  Cbarch,  the  patronage  fA 
the  preferment  being  in  the  Bishop  of  B.,  the  Archbishop  of  Canterbury,  onder  the  (ffvvifioot 
of  Stat.  3^4  Vict  c.  86,  ss.  3,  24,  issued  a  commission,  which  reported  that  there  was  sufi- 
dent  primft  facie  ground  for  institnting  further  proceedings. 

Held  that,  the  complainant  thinking  fit  to  proceed  against  the  party  aeeased,  tbe  ArebUskof 
was  bound,  under  sects.  9,  11,  to  require  the  appearance  of  the  party  complained  against,  tfd 
to  hear  the  canso  and  pronounce  sentence,  and  had  no  discretion  in  the  matter. 

And  that  the  appearance  and  hearing  ought  to  be  within  the  dioeese  of  B.,  and  not  in  any  plMt 
without  such  diocese,  though  within  the  province  of  Canterbury. 

Sir  Fitzroy  Kelly,  in  last  Michaelmas  Term,  obtamed  a  rule  call* 
ing  on  his  Grace  the  Archbishop  of  Canterbury  to  show  cause  why  » 
^^^-^  mandamus  should  not  "^issue,  commanding  him  <<  to  require,  b/ 
•^  writing  under  his  hand,  the  Venerable  George  Anthony  Denison, 
Archdeacon  of  Taunton  and  Vicar  of  East  Brent,  in  the  county  of 
Somerset,  in  the  Diocese  of  Bath  and  Wells,  to  appear,  either  in  pe^ 
son  or  by  his  agent  duly  appointed,  before  him,  at  a  time  and  place 
therein  named,  according  to  the  provisions  of  the  statute  of  the  3d  wd 
4th  Victoria,  chapter  86 ;  and  further  to  proceed  in  the  matter,  in  the 
eaid   affidavits   mentioned,  of  the  charge   or   complaint   of  the  said 
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Reverend  Joseph  Ditcher  against  the  said  Archdeacon  Denison  accord- 
mg  to  law/'     On  notice  to  the  Archbishop  and  the  Archdeacon. 
The  following  facts  appeared  on  affidavit* 

The  Venerable  George  Anthony  Denison  is  a  clerk  in  holy  orders^ 
of  the  United  Church  of  England  and  Ireland,  Archdeacon  of  Taunton, 
and  vicar  of  East  Brent  in  the  county  of  Somerset,  in  the  diocese  of 
Bath  and  Wells,  and  in  the  province  of  Canterbury.     The  patronage 
of  the  archdeaconry  and  vicarage  belongs  to  the  Bishop  of  Bath  and 
Welb  in  right  of  his  see.     On  7th  August,  1863,  6th  November,  1864, 
and  14th  May,  1854,  respectively,  the  Archdeacon  preached  three  ser- 
mons in  the  cathedral  church  of  Wells,  which  he  afterwards  caused  to 
be  printed  and  published ;  wherein  and  whereby  (as  suggested  in  the 
affidavit)  he  advisedly  maintained  and  affirmed  doctrine  contrary  to 
certain  of  the  Articles  of  religion  of  the  United  Church.     On  4th 
February,  1864,  Joseph  Ditcher,  Clerk,  Vicar  of  South  Brent  in  tl^ft 
eoanty  of  Somerset,  in  the  diocese  of  Bath  and  Wells,  made  complaint 
thereof  against  the  Archdeacon  to  the  then  Bishop  of  the  diocese,  and 
'presented  to  the  Bishop  articles  charging  the  offence,  and  prayed  the 
Bishop  to  send  the  case  for  trial  by  *letters  of  request  to  the  r^c  .«* 
Court  of  appeal  of  the  province.     The  Bishop  declined  to  do  so.  ^ 
He  died  in  May,  1864,  and  was  succeeded  by  Lord  Auckland,  the  pre- 
sent Bishop ;  to  whom,  on  21st  June,  1864,  Mr.  Ditcher  made  a  like 
complaint  and  prayer,  with  which  the  Bishop  declined  to  comply.     In 
October,  1864,  Mr.  Ditcher  applied  to  the  present  Archbishop  of  Can- 
I  terbury,  complaining  that  the  Archdeacon  had,  within  two  years,  so 
''  offended,  and  praying  the  Archbishop  to  issue  a  commission  in  pursue- 
ance  of  the  statute,  for  the  purpose  of  making  inquiry  as   to   the 
i  grounds  of  the  charges.     On  80th  November,  1864,  the  Archbishop 
i  issued  a  commi8sion,(a)  after  notice  to  the  Archdeacon.     The  affidavit 
I  stated  the  formal  steps  taken,  and  the  hearing  (which  will  be  found 
'  stated,  with  sufficient  fulness  for  the  purpose  of  this  report,  in  the  man- 
I  damns  hereafter  set  forth),  and,  finally,  that,  on  10th  January,  1866, 
!  one  of  the  Commissioners  did  <<  openly  and  publicly  declare  the  opinion 
i  of  the  said  Commissioners,  that  they  were  unanimously  of  opinion  thajb 
I  there  was   prim&  facie   evidence    for  instituting  further   proceedings 
sgunst  him,  the  said  George  Anthony  Denison."     The  depositions  of 
I  the  witnesses,  and  the  report  of  the  Commissioners,  were  transmitted 
i  to  the  Archbishop ;  the  report  was  filed  in  the  registry  of  the  province 
;  of  Canterbury ;  and  a  copy  was  forwarded  to  the  Bishop  of  Bath  and 
Wells.    On  8th  August,  1866,  Mr.  Ditcher,  "  thinking  fit  to  proceed 
against  the  said  Archdeacon,"  directed  a  proctor  to  cause  articles  of 
accusation  to  be  drawn  out  in  pursuance  of  the  statute,  and  to  take  all 
Iteps  proper  to  bring  the  same  to  trial ;  and  served  on  the  Archbishop 

(a)  See  Ex  parte  DeniBoo,  4  E.  A  B.*  292  (E.  G.  L.  B.  vol.  82). 
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^rAc^-y  ^  notice  *and  requisition  reciting  the  above  facts,  and  thatirti* 
^  cles  had  been  drawn  up  and  settled  by  an  adTocate  of  Doctors' 
Commons,  on  behalf  of  Mr.  Ditcher,  and  filed,  together  with  the  depo- 
sitions of  the  witnesses  taken  before  the  Commissioners,  in  the  registrj 
of  Bath  and  Wells,  and  that  a  duplicate  of  the  articles  and  deposttions 
had  been  taken  into  the  registry  of  the  Archbishop's  Yicar  6(»enl, 
for  the  purpose  of  being  filed ;  and  that  a  copy  of  the  articles  had 
since  been  served  on  the  Archdeacon ;  and  concluding :  <«  Now  I,  tht 
said  Reverend  Joseph  Ditcher,  the  party  complainant,  do  hereby  hmnblj 
and  reverently  call  upon  your  Grace  to  proceed  in  the  said  inqiuiy 
according  to  law  and  the  statute  in  that  case  made  and  provided."  Oi 
11th  August,  1855,  Mr.  Ditcher's  proctor  received  a  note  from  tb 
Archbishop,  of  that  date,  to  the  effect  that  the  Archbishop  would  take 
an  early  opportunity  of  consulting  his  legal  advisers,  and  would  coiih 
municate  to  the  proctor  his  reply.  Afterwards  Mr.  Ditcher  reeehred 
the  following  letter,  addressed  to  himself. 

«  Addington,  August  22, 1855. 

« Reverend  Sir.  The  Archbishop  of  Canterbury  desires  me  ta 
ncknowledge  the  receipt  of  the  document  in  which  you  call  upon  bia 
to  proceed  in  the  case  of  Archdeacon  Denison  according  to  tl^  prori- 
sions  of  the  Act  8  ft  4  Vict.  c.  86. 

«<  The  Archbishop  has  always  considered  that  the  statements  of  tin 
Archdeacon  were  such  as  ought  to  be  submitted  to  a  competent  tribonali 
and  their  disagreement  with  the  doctrine  of  the  Church  of  Englaai 
solemnly  determined.  But  he  is  not  of  opinion  that  any  good  purpofii 
will  be  answered,  either  by  the  hearing  before  the  bishop  according  ta 
i^rrrfi  soct.  9  of  tho  statutc,  or  by  the  process  ^subsequently  prescribed 
-'  in  which  the  bishop  is  to  try  the  cause  with  three  assesson 
nominated  by  himself,  and  pronounce  sentence  thereupon.  The  deci^ 
sion  of  such  a  tribunal  would  have  no  weight  with  the  members  of  ^ 
Church. 

<<  It  is,  therefore,  the  Archbishop's  intention  to  exercise  the  diacr^ 
tion  which  he  conceives  to  be  allowed  by  the  Act  in  question ;  and  ha 
declines  to  proceed  further  in  the  case,  unless  it  should  be  declared  by 
the  proper  legal  authority  that  necessity  is  laid  upon  him.  I  have  tba 
honour,"  ftc,  (signed)  "Felix  Knyvett,  Secretary." 

The  Archbishop  ^till  refused  to  proceed  to  a  trial. 

In  last  Hilary  Term,(a) 

Sir  F.  Thesiger  and  Sumner^  for  the  Archbishop,  showed  cause.— 
They  contended  that  the  Archbishop  had  a  discretion,  under  the  Aet 
for  better  enforcing  Church  Discipline,  8  ft  4  Vict.  c.  86,  as  to  whethw, 
even  after  the  report  of  the  Commissioners,  he  would  proceed  under 
sect.  9 ;  that,  at  any  rate,  it  lay  in  the  discretion  of  this  Court  whethei^ 
supposing  the  Archbishop  had  no  discretion,  he  should  be  compelled  to 

(a)  January  24tb,  1856.    Before  Lord  CampbeU,  C.  J.«  Colorid|^  Wlghtman,  and  Cromptoig  h, 
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proceed  under  ctrcumstanoes  subjecting  him  to  expense  and  inconve- 
oience ;  especially  after  the  time  which  had  elapsed ;  and,  further,  that 
the  Court  would  not  put  the  prerogative  process  in  motion  at  the  instance 
t>f  an  individual,  who,  like  the  present  prosecutor,  was  not  interested. 
They  referred  to  Rex  v.  The  Paddington  Vestry,  9  B.  &  0.  456  (E.  C. 
L  R.  vol.  17),  Bishop  of  Hereford  v.  T  •  .  .  .  n,  2  Robertson's  Ecc. 
Ca.  595,  Head  v.  Sanders,  4  Moore's  P.  C.  C.  186,  Wetherell  v.  Weig- 
Ml,  8  T.  &  C.  Exch.  Eq.  248,t  In  the  matter  of  ♦The  Tithe  ^^^^ 
Commissioners,  1  Dowl.  P.  C.  N.  S.  810.  [Crompton,  J.,  re-  "- 
ferred  to  Crake  v.  Powell,  2  E.  &  B.  210  (E.  C.  L.  R.  vol.  76).] 

Hugh  Hill^  for  Archdeacon  Denison,  stated  that  he  was  not  instructed 
to  argue  the  question  as  to  the  discretion,  but  contended  that  the  pro- 
ceedings were  invalid  for  want  of  a  proper  complaining  party.  [Golb- 
itiDOB,  J.,  referred  to  Regina  v.  Archbishop  of  Canterbury,  11  Q.  B. 
483(a)  (E.  C.  L.  R.  vol.  68).] 

Sir  Fitzroy  Ketty  and  Fortueue^  contri,  were  not  called  upon  t« 
atipport  the  rule. 

Lord  Campbell,  C.  J. — We  are  all  of  opmion  that  this  writ  should 
go.  If  the  parties  wish  us  to  express  an  opinion  in  detail,  we  will  do 
80,  provided  they  will  be  bound  by  our  decision  at  this  step.  Other- 
wise, we  confine  ourselves  to  saying,  for  the  present,  that  we  think 
there  is  sufficient  ground  for  a  mandamus. 

Sir  Fitzroy  KeUy  said  that  he  would  simply  ask  to  have  the  rule 
made  absolute.  Rule  absolute. 

The  mandamus  issued  accordingly.  It  suggested  that  <<  The  Yene- 
nble  George  Anthony  Denison  is  a  clerk  in  holy  orders  of  the  United 
Charch  of  England  and  Ireland,  and  that  he  is  archdeacon  of  Taunton, 
in  the  county  of  Somerset  and  diocese  of  Bath  and  Wells,  and  vicar  of 
East  Brent  in  the  same  county  and  diocese,  and  in  the  province  of  Can- 
terbury. And  that  the  Right  Reverend  Father  in  God,  Robert  John 
Baron  Auckland,  *by  Divine  permission  Lord  Bishop  of  Bath  p^c^o 
ind  Wells,  is,  and  at  the  time  of  the  application  and  complaint  ^ 
to  you  hereinafter  mentioned  of  the  Reverend  Joseph  Ditcher,  clerk, 
Ticar  of  South  Brent  in  the  same  diocese  and  county,  was,  the  patron 
in  right  of  his  see  as  well  of  the  said  archdeaconry  as  of  the  said  vicar- 
age of  East  Brent."  That,  on  20th  October,  1854,  «<  application  and 
complaint  in  writing  was  duly  made  to  you  by  the  said  Reverend  J. 
Ditcher,  complaining  and  charging  that  scandal  and  evil  report  existed 
concerning  the  said  Venerable  Archdeacon  Denison,  as  having  on  divers 
days  and  times  within  two  years  then  last  past,  within  the  diocese  of 
Bath  and  Wells  and  province  of  Canterbury,  and  whilst  he  was  such 
archdeacon  and  vicar  as  aforesaid,  offended  and  committed  divers 
offences  against  the  laws  ecclesiastical,  as  in  the  said  application  and 
complaint  mentioned ;  and  also  charging  and  complaining  that  the  said 

(a)  See  pp.  522,  655,  561,  578,  633,  638. 


552  REGINA  v.  AUCHBISHOP  OF  CANTERBURY.    T.  T.  1856. 

Ycnerable  archdeacon,  whilst  holding  such  preferment  as  aforesaid^  and 
within  the  time  aforesaid,  had,  within  the  said  diocese  and  province,  in 
fact  offended  against  the  laws  ecclesiastical  as  therein  also  mentioned; 
and  therein  also  informing  you  and  giving  you  to  understand  (as  the 
fact  was)  that  the  Right  Reverend  Father  in  God,  R.  J.  Baron  Aack- 
land,''  Bishop  of  Bath  and  Wells,  «  was  patron,  in  right  of  his  see,  u 
well  of  the  said  archdeaconry  of  Taunton  as  of  the  vicarage  of  E»st 
Brent,  and  had,  on  application  in  writing  made  to  him  to  send  the  case 
by  letters  of  request  to  the  Court  of  appeal  of  the  province,  refused  so 
to  do :  he,  the  said  Reverend  J.  Ditcher,  humbly  applied  to  you,  the 
said  Archbishop,  to  issue  a  commission  under  your  hand  and  seal  for 
the  purpose  of  making  inquiry  as  to  the  grounds  of  such  scandal,  eri 
♦rrqi  *report  and  charges  aforesaid,  according  to  the  provisions  of  the 

^  statute  made  and  passed,"  Ac,  (8  &  4  Vict.  c.  86.)  That  "yol^ 
the  said  Archbishop,  did,  in  pursuance  of  the  said  application,  and  ao> 
cording  to  the  provisions  of  the  statute,  on"  80th  November,  1854, 
<<  duly  issue  your  commission  under  your  hand  and  seal,  to  the  Rigitf 
Reverend  Thomas  Carr,  Doctor  in  Divinity,  and  Bishop  of  the  United 
•Church  of  England  and  Ireland,  and  rector  of  the  Abbey  church  of 
Bath  in  the  county  of  Somerset,  the  Reverend  Reginald  Pole,  one  of 
the  Rural  Deans  within  the  diocese  of  Bath  and  Wells,  and  rector  of 
Teovildon  in  the  said  county,  the  Reverend  Charles  Langdon,  victr 
of  Queen's  Camel  in  the  said  county,  the  Reverend  Richard  Coulston 
Phelips,  rector  of  Cucklington  in  the  said  county,  and  the  Reverend 
Charles  Otway  Mayne,  a  Rural  Dean  within  the  diocese  of  Bath  and 
Wells,  and  vicar  of  Midsomer  Norton  in  the  said  diocese,  and  all  in  the 
province  of  Canterbury,  wherein  and  whereby,  after  reciting  (among^ 
other  things)  the  said  application  and  complaint  of  the  said  Beverend 
J.  Ditcher,  you  did,  on  the  said  information,  complaint,  and  applicatio% 
and  in  pursuance  of  the  said  statute,  commission  and  empower  the  said 
^commissioners,  therein  named  as  aforesaid,  or  any  three  of  them,  t» 
make  inquiry  into  the  grounds  of  the  charges  made  by  the  said  J« 
Ditcher  against  the  said  archdeacon,  and  otherwise  to  proceed  in  the 
execution  of  the  said  commission  in  manner  authorised  and  directed  by 
the  statute."  That  "you,  the  said  Archbishop,  did,  on"  3d  November, , 
1854,  "  being  more  than  fourteen  days  before  the  issuing  of  the  said 
commission,  send  to  the  said  archdeacon  notice,  under  your  hand,  of* 
*^^41  ^^^^  intention  to  issue  such  commission,  such  notice  containing - 

-'  an  ^intimation  of  the  nature  of  the  offences  charged,  together 
with  the  names,  addition,  and  residence  of  the  said  Reverend  J.  Ditcher^  - 
the  party  complaining,  and  on  whose  application  such  commission  wtt 
ftbout  to  issue ;  which  said  notice  was  duly  delivered  to  the  said  arch*' 
deacon  on  the  day  and  year  last  aforesaid."  That,  "more  than  sevet 
days  before  the  meeting  of  the  said  commissioners,  notice,  under  the 
hand  of  the  Right  Reverend  T.  Carr,  one  of  the  said  commissioners,  of 
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the  time  when  and  the  place  where  the  meeting  of  the  said  commissioners 
Wfts  intended  to  be  held  in  pursuance  of  the  said  commission,  was  dulj 
giren  to  the  said  archdeacon/'  That  <<  the  said  commissioners  did  duly 
meet  at  the  time  and  place  named  in  the  last-mentioned  notice,  and  did 
dolj  adjourn  the  said  meeting  from  day  to  day  until  the  close  of  the 
said  proceedings.  And  the  said  J.  Ditcher  and  the  said  archdeacon, 
in  person  and  by  his  agent  duly  appointed,  attended  during  all  the  pro- 
ceedings ;  all  which  said  proceedings  were  conducted  publicly ;  and  the 
said  commissioners  examined  upon  oath,  and  took  all  the  depositions 
ofy  all  the  witnesses  tendered  to  them ;  and  the  said  archdeacon,  by  his 
agent,  cross-examined  all  the  witnesses  produced  in  support  of  the 
dbarges  made  against  the  said  archdeacon  by  the  said  J.  Ditcher. 
And,  after  the  close  of  all  the  proceedings,  and  full  inquiry  made,  the 
said  Right  Beyerend  T.  Garr  did  openly  and  publicly  declare  the  opinion 
of  the  said  commissioners,  and  that  they  were  unanimously  of  opinion 
that  there  were  primfi  facie  grounds  for  instituting  further  proceedings 
against  the  said  archdeacon.''  That  <<the  commissioners  did  forthwith 
transmit  to  you,  the  said  Archbishop,  the  depositions  of  the  said  wit- 
nesses so  examined  and  taken  before  them  *as  aforesaid,  and  a  r^^f-r" 
report  of  their  said  unanimous  opinion :  which  report  was  duly  *- 
filed  in  the  registry  of  your  province."  That  "the  said  J.  Ditcher  did 
thereupon  think  fit,  and  does  think  fit,  to  proceed  against  the  said 
archdeacon,  and  did  cause  to  be  drawn  up  articles  against  the  said 
archdeacon  in  due  form  of  law  in  duplicate  original;  and  did,  on"  3d 
^ogust,  1855,  "and  within  two  years  after  the  commission  of  the 
liences  in  respect  of  which  the  proceedings  were  instituted,  cause  one 
loch  duplicate  original  (the  same  having  been  first  duly  approved  and 
ngned  by  Doctor  Bayford,  an  advocate  practising  in  Doctors'  Com- 
mons), together  with  a  copy  of  the  said  depositions  taken  by  the  said 
«omfflissioners,  to  be  filed  in  the  registry  of  your  province,  and  did  also 
oa"  4th  August,  1855,  "  and  within  two  years  after  the  commission  of 
the  offences  in  respect  of  which  the  proceedings  were  instituted,  cause 
the  other  of  the  said  duplicate  originals  (being  also  first  duly  approved, 
ttd  signed  by  the  said  Doctor  Bayford),  together  with-  another  copy 
rf  the  said  depositions,  to  be  duly  filed  in  the  registry  of  the  diocese  of 
Bath  and  Wells ;  and  did  on  the  said"  4th  August,  1855,  "  and  within. 
iBch  two  years  as  last  aforesaid,  cause  a  copy  of  the  said  articles,  so- 
laBpectively  filed  as  aforesaid,  to  be  served  upon  the  said  archdeacon, 
oe  same  being  personally  delivered  to  him :  of  which  you  had  due 
Botice.  And  whereas  we  have  been  further  informed,  as  aforesaid, 
that  yon,  the  said  Archbishop,  on  being  duly  requested  by  the  said 
iteverend  J.  Ditcher  further  to  proceed  in  the  said  matter  of  the  said 
t)iarges  in  respect  of  which  the  said  proceedings  have  been  taken,  and. 
t&e  said  articles  filed,  according  to  the  provisions  of  the  *8aid  rn-ef-f^ 
statute,  have  refused  so  to  do,  although  fourteen  days  after  the  *- 
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day  on  which  the  said  copy  of  the  said  articles  had  been  so  served  <m 
the  said  archdeacon  as  aforesaid  had  expired ;  and  that  you  still  refuse 
so  to  do ;  whereupon  the  said  Reverend  J.  Ditcher  hath  humbly  besought 
us  that  a  fit  and  speedy  remedy/'  &c.  The  Trrit  then  commanded  the 
Archbishop  that,  <<  immediately  after  the  receipt  of  this  our  writ,  joa 
require,  by  writing  under  your  hand,  the  said  Venerable  G.  A.  Denison, 
Archdeiacon,"  &c.,  "to  appear,  either  in  person  or  by  his  agent  dalj 
appointed,  before  you,  at  a  time  and  place  to  be  by  you  therein  named, 
according  to  the  provisions  of  the  said  statute ;  and  do  further  proceed 
in  the  matter  of  the  said  charge  or  complaint  of  the  said  J.  Ditcher 
against  the  said  archdeacon  Denison,  according  to  law :  or  that  jou 
show  us  cause,"  &c. 

The  Archbishop  returned :  «  That,  in  the  exercise  of  the  discretioi 
by  law  vested  in  me,  I  have  refused  to  require  the  said  Venerable  G. 
A.  Denison  to  appear  before  me  to  make  answer  to  the  said  articles; 
and  that,  on"  22d  August,  1855,  "  I  intimated  such  my  refusal  to 
the  said  Reverend  J.  Ditcher ;  and  therefore  I  have  not  required,  bj 
writing  under  my  hand,  the  said  Venerable  G.  A.  Denison  to  appear, 
either  in  person  or  by  his  agent  duly  appointed,  before  me,  according 
to  the  provisions  of  the  said  statute,  or  proceed  in  the  matter  of  the 
said  charge  or  complaint  of  the  said  Reverend  J.  Ditcher  against  the 
said  Venerable  G.  A.  Denison,  as  by  the  said  writ  I  am  commanded." 

Demurrer.     Joinder. 

In  last  Term,(a) 
j^  - -,-,       ♦Sir  F.  Kelly  appeared  for  the  prosecutor,  and  Sir  F,  Tke$ig€r 
-'  for  the  defendant.     But  the  Court  said  that  it  would  be  soS- 
cient  to  give  a  formal  judgment  on  the  demurrer,  the  opinion  of  the  | 
Court  having  been  intimated  upon  making  the  rule  absolute :  and  the 
case  was  not  argued.  Peremptory  mandamus  awarded. 

The  peremptory  mandamus  issued  accordingly. 

The  Archbishop  returned :  "  That  I  did  require,  by  writing  under 
my  hand,  the  Venerable  G.  A.  Denison,  Archdeacon,"  &c.,  "b  the 
said  writ  mentioned,  to  appear,  either  in  person  or  by  his  agent  dnlj 
appointed,  before  me,  in  the  Common  Hall  of  Doctors'  Commons,  situate 
in  the  parish  of  Saint  Benedict  near  Paul's  Wharf  in  the  city  of  Lou- 
don, and  our  province  of  Canterbury,  and  place  of  judicature  there,  oa 
Tuesday  the  27th  day  of  the  present  month  of  May,  at  eleven  o'clock 
in  the  forenoon  of  the  same  day,  and  there  to  abide,  during  such  tine 
as  occasion  shall  require,  then  and  there  to  make  answer  to  the  articlei 
in  the  said  writ  mentioned,  according  to  the  provisions  of  the  statute  la 
the  writ  mentioned." 

Sir  Fitzrotf  Kellt/y  in  this  Term,  obtained  a  rule  calling  on  the  Arch* 
bishop  to  show  cause  why  the  return  should  not  be  quashed.  On  notice 
to  the  Archbishop  and  the  Archdeacon. 

(a)  April  19(h.    Before  Lord  CuDpboU,  C.  J.,  Erie  and  C»>mptoD,  Jf.  .^f 
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Sir  F,  Thesiger  and  Sumner,  for  the  Archbisliop,  now  showed  cause. 
—The  qaestion  is,  whether  the  Archbishop  shows  on  the  return  an 
obedience  to  the  peremptory  writ.     By  sect.  9  of  the  Act  for  better  en- 
forcing Church  ^Discipline  (3  &  4  Vict.  c.  86),  it  is  lawful  for  r^rro 
the  «'  bishop,  by  writing  under  his  hand,  to  require  the  party  to  ^ 
appear,  either  in  person  or  by  his  agent  duly  appointed,  as  to  the  same 
party  may  seem  fit,  before  him,  at  any  place  within  the  diocese.''    The 
Archbishop  here,  inasmuch  as  the  Bishop  of  Bath  and  Wells  is  patron 
of  the  preferment  held  by  the  Archdeacon,  is  to  act,  and  not  the  Bishop, 
by  sect.  24,  which  enacts,  <«  that  when  any  act,  save  sending  a  case  by 
letters  of  request  to  the  Court  of  appeal  of  the  province,  is  to  be  done 
or  any  authority  is  to  be  exercised  by  a  bishop  under  this  Act,  such  act 
shall  be  done  or  authority  exercised  by  the  archbishop  of  the  province 
in  all  cases  where  the  bishop  who  would  otherwise  do  the  act  or  exer- 
cue  the  authority  is  the  patron  of  any  preferment  held  by  the  party 
accosed."     The  place  at  which  the  Archbishop  has  required  the  Arch- 
deacon to  appear  is  not  within  the  diocese  of  Bath  and  Wells,  but  is 
within  the  province  of  the  Archbishop ;  so  that  the  question  is  whether, 
when  the  archbishop  acts  in  consequence  of  the  bishop's  having  the 
patronage,  the  «<  diocese"  mentioned  in  sect.  9  is  to  be  the  diocese  of 
the  bishop  who  cannot  act  or  the  province  of  the  archbishop  who  must 
act.    By  the^  interpretation  clause,  sect.  2,  <<  the  word  <  bishop,'  when 
used  in  this  Act,  shall  be  construed  to  comprehend  <  archbishop ;'  and 
the  word  <  diocese,'  when  used  in  this  Act,  shall  be  construed  to  com- 
prehend all  places  to  which  the  jurisdiction  of  any  bishop  extends  under 
lad  for  the  purposes  of"  stat.  1  &  2  Vict.  c.  106.     Now,  if  this  clause 
be  applied,  by  substituting,  in  sect.  9,  <<  archbishop"  for  <<  bishop,"  and 
^'province"  for  «  diocese,"  the  return  is  in  exact  accordance  with  the 
lection  last  named.     Suppose  the  "^bishop  had  acted  under  sect,  r^t-r-q 
13,  and  had  sent  the  case  by  letters  of  request  to  the  Court  of  ^ 
I  appeal  of  the  province,  the  case  must  have  been  heard  in  the  Court  of 
I  the  province.     [Coleridge,  J. — In  that  proceeding,  the  Court  below 
ii  passed  over,  and  the  case  goes  at  once  to  what  would  otherwise  have^ 
been  a  Court  of  appeal.    Here  the  proceeding  is  not  under  that  section, 
I  Wr  by  way  of  appeal.]     It  may,  at  any  rate,  be  fairly  inferred  from 
t  13  that  the  Legislature  saw  nothing  unreasonable  in  the  arch- 
nhop  hearing  the  case  in  the  regular  Court  of  his  province.    By  sect, 
the  archbishop  may  cite  any  clerk  before  him  in  cases  where  he 
ight  have  cited  him  under  stat.  23  H.  8,  c.  9 :  and,  by  sect.  4  of  the 
last  mentioned,  the  archbishop  might  cite  any  person  inhabiting  in 
y  bishop's  diocese  in  his  province  for  causes  of  heresy,  if  the  bishop 
nted,  or  did  not  do  his  duty  in  punishment  of  the  same.     [Colb- 
iDes,  J.— By  sect.  24  of  stat.  3  &  4  Vict.  c.  86,  what  the  archbishop 
to  do  is  the  act  which  would  otherwise  be  done  by  the  bishop :  what 
was  the  bishop  to  have  done  ?    GbomptoN|  J. — The  provision  of 
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that  section  is  in  favour  of  the  party  charged.  At  the  hearing,  by 
sect.  11  one  of  the  bishop's  three  assessors  must  be  <<  the  dean  of  his 
cathedral  church,  or  of  one  of  his  cathedral  churches,  or  one  of  his 
archdeacons,  or  his  chancellor" :  what  is  the  mode  of  applying  thai 
provision  when  the  archbishop  acts  under  sect.  24?]'  The  archbishop 
surely  coyld  not  be  required  to  take  the  dean  of  his  own  cathedral 
church  to  the  diocese  of  Bath  and  Wells.  [Crompton,  J. — Bat  he 
must  act  by  him,  or  one  of  the  other  two  of  his  oflScers  named,  accord- 
ing to  your  construction.  Coleridge,  J. — In  what  diocese  is  the  Com- 
^r  -{\-^  ^^^  UnM  of  Doctors'  Commons  ?    Sir  F,  Kelly. — In  *the  diocese 

'^^  -I  of  London.  Crompton,  J.,  referred  to  stat.  14  2  Vict.  c.  106, 
8. 108.(a)  Coleridge,  J. — Suppose  the  archbishop  had  simply  returned 
in  the  words  of  the  writ.]  If  the  facts  now  on  the  record  do  not  show 
an  obedience  to  the  writ,  he  would,  in  the  case  supposed,  have  been 
liable  to  an  action  for  a  false  return.  [Crompton,  J. — That  would 
bring  the  question  on  the  record.] 

It  would  do  so  at  last :  this  return  arises  the  question  at  once.  The 
statute  is  not  distinct  as  to  the  diocese,  even  where  the  bishop  acts. 
The  diocese  in  which  the  preliminary  proceedings  are  to  take  place  is 
not  necessarily  that  in  which  the  party  charged  holds  preferment :  by 
sect.  3  the  bishop  who  is  to  issue  the  commission  is  the  bishop  of  the 
diocese  within  which  the  offence  is  committed :  though,  by  sect.  6,  the 
bishop  of  the  diocese  in  which  the  party  holds  preferment  may,  by  con- 
sent, pronounce  sentence ;  provisions  evincing  the  difficulty  of  assigning 
the  jurisdiction.  [COLBRIDGE,  J. — The  same  bishop  must  surely  be  meaat 
in  each  case.]  By  sect.  5,  if  the  party  hold  preferment  in  a  diocese 
other  than  that  in  which  the  offence  is  charged  to  have  been  committed, 
a  copy  of  the  proceedings  is  to  be  sent  to  the  bishop  of  such  other 
diocese.  By  sect.  7  the  bishop  of  any  diocese  within  which  the  party 
holds  any  preferment  may  proceed,  or  the  party  complaining :  in  eack 
case  the  articles,  &c.,  are  to  be  filed  in  the  registry  of  that  diocese. 
That  might  not  be  the  diocese  of  the  bishop  to  whom  the  complaint  hts 
been  made :  but  surely  it  must  be  the  diocese  of  the  bishop  who  may 
think  fit  to  proceed,  as  appears  still  more  strongly  by  sect.  9.  If  that 
#^Ail  ^^  ^^'  ^^^  archbishop,  in  exercising  the  jurisdiction  in  a  ^caselile 
-'  the  present,  does  so  in  his  own  character :  and,  that  being  so,  be 
does  not  simply  take  the  place  of  the  bishop.  It  is  true  that  the  hear* 
ing  might  be  at  Wells,  because  that  is  in  the  province  of  Canterbury: 
but  the  place  would  be  very  inconvenient.  [Crompton,  J. — Supposing 
you  could  satisfy  sect.  11  by  the  appointment  of  the  dean  of  Canterbury 
as  assessor,  how  would  you  apply  the  other  alternatives?  What  relatioo 
has  an  archdeacon  or  a  chancellor  to  a  province  ?]  The  provisions  rather 
point  to  the  fitness  of  persons  than  to  their  connexion  with  the  diocese. 
No  cause  was  shown  on  behalf  of  the  Archdeacon. 

.  Sir  F,  Kelly  and  Farte9etief  contr&. — It  may  be  admitted  that  tkt 

(a)  8m  Ncti.  2  and  22  of  itat  S  A  4  YicL  o.  8«. 
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eoarse  suggested  by  the  return  would  be  the  most  convenient  one :  but 
the  question  is  whether  such  a  proceeding  would  be  valid.  Sect.  24 
does  not  vary  the  nature  of  the  proceeding,  but  only  the  person  who 
is  to  do  the  act.  Then  the  nature  of  the  proceeding  appears  from  sect* 
9,  which  directs  a  hearing  in  the  diocese  of  « the  said  last-mentioned 
bishop,"  who  is  the  bishop  in  whose  diocese  the  preferment  lies.  Sects. 
3  and  11  show  that  the  archbishop  takes  the  place  of  the  bishop :  as 
archbishop  he  has  no  archdeacon  or  chancellor.  The  interpretation 
clause  does  not  assist:  the  archbishop  is  comprehended  under  << bishop ;" 
bat  the  question  is  as  to  « diocese."  Now  the  <<  places  to  which  the 
jurisdiction  of  any  bishop  extends  under  and  for  the  purposes  of  stat. 
1  &  2  Vict.  c.  106,  are  only  episcopal  dioceses  with  some  enlargements 
of  jurisdiction,  as  over  benefices  exempt  or  peculiar,  by  sect.  108  of  the 
last-mentioned  Act.  The  archbishop  may  indeed  act  as  bishop  in  his 
own  diocese:  but,  so  far  as  ^regards  stat.  3  &;  4  Vict.  c.  86,  he  rn^e^^ 
acts  as  archbishop  only  under  the  clauses  referring  to  an  appeal  ^ 
Court,  sects.  13,  15. 

(Lord  Campbell,  C.  J.,  was  absent.) 

Coleridge,  J. — I  feel  considerable  difficulty  in  pronouncing  judg- 
ment in  this  case,  because,  not  having  before  us  the  third  party  who  is 
most  interested,  and  not  knowing  which  way  his  interest  points,  we 
may,  by  what  we  are  going  to  do,  materially  injure  him.  But  I  do  not 
see  how  to  avoid  pronouncing  a  decision.  And,  on  the  best  consider- 
ation which  I  can  give  to  the  question,  I  think  the  rule  should  be  made 
absolute.  The  question  depends  on  the  2d,  9th,  11th,  and  24th  sections 
of  stat.  3  &  4  Vict.  c.  86.  The  2d,  which  is  the  interpretation  clause, 
does  not  apply  closely  to  this  case.  There  is  not  much  doubt  as  to  the 
meaning  that  may  be  given  to  the  words  « bishop"  and  <<  diocese:"  but 
tiie  interpretations  are  not  inserted  with  a  view  to  a  question  of  this 
aort.  The  word  « bishop"  is  made  applicable  to  an  archbishop  with  a 
Tiew  to  cases  where  the  archbishop  would  have  to  proceed  in  his  own 
diocese ;  and  in  such  case  he  is  within  the  provisions  affecting  bishops. 
So  again  the  interpretation  of  <<  diocese"  is  not  inserted  in  order  to 
make  the  word  comprehend  a  province,  but  with  a  view  to  the  extended 
jarisdiction  given  to  a  bishop  under  sect.  108  of  stat.  1  &  2  Vict.  c. 
106 ;  and  that  this  is  so  appears  from  the  repetition  of  that  section  in 
8Ut.  3  &  4  Vict.  c.  86,  s.  22.  We  then  come  to  sect.  24  of  stat.  3  &  4 
Vict.  c.  86.  Now  no  one  can  doubt  the  intention  of  that  clause.  It 
vas  seen  that  cases  might  arise  where  the  party  proceeded  against  held 
preferment  of  which  *the  bishop  was  patron ;  and  it  might  be  r^cc^o 
thought  not  just  that  in  that  case  the  bishop  should  act  as  judge :  ^ 
the  principle  would  be  somewhat  analogous  to  the  canon  law  right  of 
ehallenging  a  judge  for  interest.  In  former  times,  such  jurisdiction 
votdd  have  fallen  to  the  pope :  but  under  this  section  the  law  is  that  the 
trchbishop  shall  exercise  the  same  jurisdiction  as  would  have  been  ex- 
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eroised  by  the  bishop.  When  we  look  at  sects.  9  and  11,  we  find  stroog 
arsuments  in  confirmation  of  the  conclusion  to  which  we  haye  come. 
The  bidiop,  in  this  instance  the  archbishop,  is  by  sect.  9  to  require  the 
party  to  appear  at  any  place  within  the  diocese  ;  by  reference  to  irhat 
goes  before,  it  is  clear  that  can  mean  only  the  diocese  where  the  offence 
is  alleged  to  have  been  committed  or  the  diocese  in  which  the  partj 
charged  holds  preferment.  Then,  by  sect.  11,  if  the  party  appears  and 
does  not  admit  the  trath  of  the  charge,  the  bishop  has  to  hear  the  cause, 
with  three  assessors,  one  of  whom  is  either  to  be  the  dean  of  his  cathe- 
dral church,  or  of  one  of  his  cathedral  chnrehes,  or  to  be  one  of  hit 
archdeacons,  or  to  be  his  chancellor.  When  you  substitute  archbishop 
for  bishop,  a  seeming  difficulty  arises  upon  the  expression  "  his  cathednl 
church,"  or  «  one  of  his  cathedral  churches."  That  has  probably  arisea 
from  the  language  of  sect.  11  having  been  adopted  before  sect.  24  mi 
thought  of,  and  inadvertently  suffered  to  remain  unaltered  after  it  wti 
added.  But  the  reference  cannot  be  to  the  province ;  there  is  no  sach 
thing  as  a  province  having  two  cathedral  churches,  though  we  know 
that  a  diocese  sometimes  has.  Besides,  the  provision,  even  so  far  as 
regards  a  single  cathedral,  can  hardly  apply  to  a  province.  The  same 
difficulty  arises  as  to  <<  dean,"  << archdeacons,"  and  «  chancellor.'*  But, 
^^M'X  ^^  archbishop  ^is  simply  to  act  in  the  character  of  bishop  of 
^  the  particular  diocese,  the  language  of  the  statute  may  be  satis- 
fied. Such  is  the  conclusion  suggested  by  the  language  of  the  Act 
But,  when  I  recollect  that  the  construction  should  be  favoured  which 
puts  the  party  charged  to  least  inconvenience,  I  feel  most  reluctant  to 
adopt  a  view  according  to  which  he  might  be  summoned  to  any  part  rf 
the  province.  If  I  am  told  that  London  is  a  more  convenient  place, 
inasmuch  as  professional  advice  may  more  easily  be  obtained  there,! 
must  on  the  other  hand  take  into  consideration  the  general  principle  tA 
law  which  favours  the  bringing  the  administration  of  justice  to  the  domi- 
cile of  parties.  I  quite  agree  that  it  would  be  indecent  to  argue  verj 
minutely  on  the  question  of  hardship :  yet  I  cannot  but  see  that,  if  the 
archbishop  can  summon  the  party  charged  to  Doctors'  Commons,  he 
may  summon  him  to  any  part  of  the  provinoe.  The  last  remark  I  hare 
to  make  is,  that  the  course  we  suggest  is  at  any  rate  safe ;  for  it  has 
never  been  argued  that  the  inquiry  cannot  lawfully  be  holden  at  Wells: 
and  this  is  satisfactory  to  me,  when  I  consider  that  we  are  deciding  in 
the  absence  of  the  interested  party. 

Erle,  J. — I  concur,  and  have  no  remark  to  offer  in  addition. 

Coleridge,  J. — I  am  authorized  by  my  learned  brother  (Crompton, 
J.),  who  has  left  the  Court,  to  say  that  he  fully  concurs  in  the  riev 
which  we  take. 

The  following  order  was  finally  made : 
^  *P -^  <^  Upon  reading  the  affidavit,"  &c.,  «<  and  a  rule  of  this  Court,"  &A, 
-1  t«and  upon  hearing  counsel  on  both  aides,  "^and  no  cause  bebg  shows 
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to  the  contrary  on  behalf  of  The  Venerable  George  Anthony  Denison, 
Archdeacon  of  Taunton :  It  is  ordered  that  the  return  to  the  peremp- 
tory ?nrit  of  mandamus  in  this  prosecution  be  quashed,  and  that  the  said 
writ  of  mandamus  be  taken  off  the  file  of  this  Court  in  order  that  the 
time  for  making  a  return  thereto  may  be  enlarged  for  ten  days  now 
next  ensuing.'* 


HUDSON,  HUDSON,  and  FORSTER  v.  BILTON.    May  27. 

Defeadant  efaarlvred  a  ship  of  T.  from  Smdeilaiid  to  Baroelonft:  by  tho  obaiter-pArty,  half  tbo 
fraght  waa  to  bo  advasood  to  tho  mastor  on  hii  rigning  tho  bills  of  lading.    T.,  being  indebted 

.  to  plaintiff,  garo  him  an  order  on  defendant,  requiring  defendant  to  pay  to  plaintiff,  on  the  ship 
"being  load  and  sailed,  out  of  the  adTanoOi*  784  Defendant  wrote,  at  the  foot  of  tho  order, 
Aat  he  agreed  to  tho  iUmto. 

The  foeael,  being  loaded  and  in  a  fit  state  for  sailing,  bat  the  olearanees  not  being  eompleted 
Bor  the  bills  of  lading  signed,  left  Snnderland  harbour,  with  the  eaptain  on  board.  Bha 
eroffed  tho  bar  j  and  the  eaptain  returned  to  land,  in  order  to  get  the  papers  oompleted,  and 
sign  tho  bills  of  lading :  he  signed  them,  and  got  the  advance  of  freight  from  defendant,  who 
dcdaeted  a  sum  to  meet  the  *!ZL  The  vessel  stood  off  and  on,  waiting  for  the  captain ;  bat»  it 
being  found  that  she  had  been  injured,  she  rotumed  into  Sunderland  harbour  to  repair,  the 
captain  not  having  r^oined  her,  and  did  not  afterwards  sail 

HeM,  Jlrst:  that  tho  sailing  of  the  vessel  was  a  condition  precedent  to  the  liability  of  defendant 
to  pay  the  73{. 

Seeendly :  that  the  ressol  had  not  tailed,  and  tho  defendant  therefore  was  not  liable. 

Action  for  money  received  by  defendant  for  the  use  of  plaintiffs,  and 
for  money  found  to  be  due  from  defendant  to  plaintiffs  upon  accounts 
stated  between  them. 

» 

Plea :  Nunquam  indebitatus.     Issue  thereon. 

On  the  trial,  before  Willes,  J.,  at  the  last  Durham  Assizes,  itappeareoL 
that  the  defendant  carried  on  business  under  the  firm  of  Edward  Bilton 
k  Company.  A  person  named  Richard  White  Thompson  was  owner  of 
a  ship  called  The  Royal  Oak,  which  the  defendant  had  chartered  for  a 
voyage  from  Sunderland  to  Barcelona.  The  charter-party  contained 
(he  following  clause :  <<  half  amount  of  freight  to  be  advanced  the  master 
on  signing  B||Ls,  less  customary  charges  and  insurance,  ^against  r^;-/>/^ 
his  draft  on  receiver  of  the  cargo."  Thompson  was  indebted  to  *• 
the  plaintiffs  in  about  1407. ;  and  for  this  he  had  given  them  his  accept^^ 
ance  for  737. 12«.  Hi.  The  acceptance  having  become  due,  and  the 
plwntiffs  requiring  payment  or  security,  Thompson  offered  an  order  on 
the  defendant ;  and  he  signed  a  paper,  which  was  as  follows : — 

^<  Dec.  8th,  1855.     Sunderland. 
*<  Grentlemon,  Please  pay  to  Messrs.  Hudson  &  Forster  (on   The 
I^yal  Oak  being  load  and  sailed,  out  of  the  advance)  the  sum  of  73Z.*' 

This  paper  had  no  address ;  but  it  was  sent  to  defendant,  who  wrote 
vndemeath  it :  <<  We  agree  to  the  above*  E.  Bilton  k  Go. :"  audit  was 
then  handed  to  the  plaintiffs. 

On  11th  January,  1856,  the  vessel,  being  loaded  and  in  a  state  fit  foi 
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sea,  left  the  harbour  of  Sunderland  with  her  crew  and  captain  on  hoard. 
After  she  had  passed  the  bar  the  captain  returned  to  land  in  order  to 
complete  the  clearing  of  the  ship  with  the  Custom  House,  obtain  die 
consular  papers,  and  sign  the  bills  of  lading,  which  had  not  been  done. 
He  signed  the  bills  of  lading ;  when  the  defendant,  retaining  lOOL  to 
meet  the  order  (the  amount  of  which  he  did  not  then  recollect),  paid  to 
him  the  balance  of  the  half  freight.  The  vessel  stood  off  and  on,  wait- 
ing for  the  captain.  In  crossing  the  bar,  she  had  struck,  and  had 
sustained  damage  which  was  then  thought  to  be  unimportant ;  but,  upon 
examination,  it  was  found  necessary  that  she  should  put  back  into 
Sunderland  for  repair,  which  she  did,  the  captain  not  having  come  od; 
board.  She  had  not  sailed  since.  The  counsel  for  the  defendant  con- 
*^(Vn  ^^^^^^  ^^^^  ^^^  vessel  had  never  sailed,  so  as  to  make  the  money 
^  ^payable ;  and  that  at  any  rate  the  action  in  this  form  was  not 
maintainable.  The  learned  J^udge  reserved  leave  to  move  to  enter  a 
verdict  for  defendant ;  and  a  verdict  was  taken  for  the  plaintifi  fix 

In  last  Term,  Manuty  obtained  a  rule  Nisi  for  entering  a  verdict  for 
the  defendant,  or  for  a  new  trial,  on  the  grounds :  <^  first,  that  the  ship 
had  not  sailed ;  second,  that  there  was  no  evidence  of  money  received." 

On  an  earlier  day  in  this  Term,(a) 

Bu^gh  Hill  and  TT.  Dighy  Seymour  showed  cause. — First,  if  the 
plaintiffs  are  entitled  to  the  money,  they  may  recover  on  these  plead- 
ings. (On  this  point  they  referred  to  Wharton  v.  Walker,  4  B.  &  C. 
163  (E.  C.  L.  R.  vol.  10),  Hamilton  v.  Spottiswoode,  4  Exch.  200,t 
Hodgson  V.  Anderson,  3  B.  &  C.  842  (E.  C.  L.  B.  vol.  10),  Walker  r. 
Rostron,  9  M.  k  W.  411  :f  but  the  Court  pronounced  no  opinion  on  the 
point.) 

Secondly,  as  to  the  sailing.  In  the  first  place,  the  sailing  is  not  made 
^  coi^dition  precedent  to  the  payment  of  the  money.  By  the  charter- 
party^  half  the  amount  of  the  freight  was  to  be  advanced  on  the  signing 
of  the  bills  of  lading :  the  order  on  the  defendant  designates  this  advance 
as  the  fund  out  of  which  the  money  is  to  be  paid ;  and  the  object  of 
introducing  the  words  as  to  the  loading  and  sailing  was,  not  to  add  a 
condition,  but  to  fix  a  time  of  payment,  namely,  that  at  which  the  bills 
of  lading  were  signed,  which,  it  was  supposed,  would  be  coincident  with 
the  loading  and  sailing,  and  therefore  would  be  the  time  at  whidi  the 
^r^o-i  advance  *  would  be  made.  It  is  merely  a  mode  of  directing  that 
^  the  sum  shall  be  paid  out  of  the  advance  when  the  advance  ia 
made.  In  Thompson  v.  Gillespy,  5  E.  &  B.  209  (E.  C.  L.  R.  vol.  85), 
which  was  cited  when  this  rule  was  obtained,  the  stipulation  was  simply: 
<<  one  fourth  of  the  freight  to  be  advanced  to  the  owner's  agent  in  Lon- 
don, on  the  ship  having  sailed ;"  which  could  refer  only  to  the  time  of 
sailing.     The  designation  of  the  fund  out  of  which  the  payment  is  to  be 

(a)  May  26di.    Before  Coleridge  ud  Erie,  Ja. 
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made  does  not  create  a  condition  precedent ;  Sunderland  Marine  Insur- 
ance Company  v.  Kearney,  16  Q.  B.  925  (E.  C.  L.  R.  vol.  71),  and 
authorities  there  mentioned.  But,  further,  the  ship  had  in  fact  sailed^ 
She  had  left  the  port  in  a  state  fit  for  sailing,  and  without  any  inten* 
tion  to  return :  the  captain  had  merely  gone  on  shore  to  complete  tlie 
clearances  and  sign  the  bills  of  lading.  In  Thompson  v,  Gillespy,  5  E.  ^ 
B.  209  (E.  G.  L.  R.  vol.  85),  where  it  was  held  that  the  ship  had  not 
sailed,  she  had  never  been  in  a  state  fit  for  sailing ;  her  equipment  and 
crew  were  incomplete ;  and  she  had  cast  anchor  for  the  purpose  of  wait- 
ing till  she  could  be  put  into  a  state  of  completeness.  Here  the  vessel 
never  cast  anchor  at  all ;  it  was  found  necessary  for  her  to  return.  Lord 
Campbell,  in  Thompson  v.  Gillespy,  said,  <<  There  is  no  pretence  for  the 
saggestion  that  she  had  commenced  the  voyage,  and  was  driven  back  or 
stopped  by  the  occurrence  of  something  unforeseen :"  but  here  that  was 
clearly  the  case.  [CoLEBinaE,  J. — When  do  you  say  the  ship  sailed?] 
When  she  weighed  anchor.  [Coleridge,  J. — Without  her  papers?] 
The  general  policy  of  the  law  requires  the  papers  to  be  provided :  but 
the  want  of  them  does  not  prevent  the  voyage  from  having  commenced* 

*Manutyy  contr^. — First:  This  was  not  a  case  of  money  had  r<,cf!Q 
and  received,  or  of  accounts  stated.     (He  referred  to  Cuxon  v»  *■ 
Chadley,  S  B.  &  C.  591  (E.  C.  L.  R.  vol.  10),  and  the  authorities  men- 
tioned  on  the  other  side.) 

On  the  second  point :  the  event  on  which  alone  the  money  was  pay- 
able, the  sailing  of  the  ship,  had  not  occurred.  [Erle,  J. — Suppose 
the  ship  had  gone  down  as  she  went  over  the  bar.]  She  would  not 
have  sailed,  unless  there  had  been  an  intention  of  finally  departing. 
Bore  was  no  such  intention.  It  cannot  be  important  that  she  did  not 
cast  anchor ;  the  material  fact  is  that  she  was  detained  till  something 
should  be  done  necessary  to  the  commencement  of  the  voyage.  The 
absence  of  the  papers  is  as  much  a  detention  as  the  anchoring.  [Erle, 
J.— Suppose  the  captain  had  sent  the  ship  on  to  Plymouth,  proposing 
to  join  her  there  with  the  papers.]  She  would  not  then  have  sailed  on 
the  voyage :  the  completeness  of  the  papers  is  one  of  the  most  common 
ieflts  of  the  final  sailing.  [Coleridge,  J. — If  the  captain  had  never 
been  on  boar  J  at  all,  it  could  not  have  been  called  a  sailing ;  and  I  d6 
not  see  that  it  can  make  any  difierence  that  he  went  on  board  intending 
to  return  to  land  for  the  papers.]  Cur.  adv.  vulL 

Coleridge,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  Thompson,  the  owner  of  a  ship,  The  Royal  Oak,  being 
pressed  for  payment  of  a  debt  which  he  owed  to  the  plaintiffs,  gave 
them  an  order  requiring  the  defendant,  who  had  chartered  the  vessel, 
to  pay  to  *the  plaintiffs,  «  on  The  Royal  Oak  being  load  and  p^^7A 
sailed,  out  of  the  advance,*'  73Z.  The  defendant  wrote,  «  We  '- 
agree  to  the  above."  It  is  contended  that  the  ship  being  loaded  and 
having  sailed  is  not  a  condition  precedent  to  the  payment  of  this  money. 
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but  that  the  words  merely  designated  the  fund  out  of  which  the  paj* 
ment  was  to  be  made,  and  the  time  at  which  the  fund  would  arise.  Bat 
we  are  clearly  bf  opinion  that  this  was  a  condition  precedent.  Then 
the  question  is,  whether  the  vessel  had  sailed.  She  had  broken  grouid 
and  passed  the  bar ;  and  there  was  no  intention  that  she  should  retoni 
into  port.  But  it  was  not  intended  that  she  should  prosecute  iIm 
voyage ;  nor  was  she  in  a  condition  to  do  so.  The  captain  had  gone  on 
shore  to  complete  his  papers ;  and  she  was  standing  off  and  on  for  him. 
We  think  this  cannot  be  considered  a  sailing.  It  cannot  be  said  that 
the  vessel  ever  had  the  captain  on  board  for  the  purpose  of  the  voyage: 
and,  if  only  the  mate  had  been  on  board,  there  clearly  could  *have  bea 
no  pretence  for  calling  this  a  sailing.  The  captain  had  gone  on  board 
tnerely  for  the  purpose  of  taking  her  over  the  bar,  which  he  had  done; 
and  then  he  had  returned  to  complete  the  arrangements  for  her  prose- 
cuting the  voyage.  In  Th^pson  v.  Gillespy  we  held,  under  similar 
circumstances^  that  there  was  no  sailing.  It  is  true  that  there  the 
vessel  had  cast  anchor,  and  here  the  vessel  was  standing  off  and  on; 
but  we  think  that  circumstance  can  make  no  differance. 

Rule  absolute. 


^----,  ♦FRANCIS  TUMMONS  v.  RICHARD  OGLE,  GREEN  and 
J  PIKE.    May  21. 

Where  a  party  to  a  niit  in  replevin  in  a  oonnty  court,  whether  plaintiff  or  defendant,  mMTM 
the  oaie,  and  giree,  nnder  sect  121  of  stat  9  A  10  Viet  e.  0&»  a  hood  conditioned  for  prae* 
cuting  the  inife  with  effect,  the  bond  it  forfeited  if  the  obligor  does  not  sneeeed  in  the  luiL 

The  declaration  stated  that,  by  bond  dated  31st  October,  18&i, 
defendants  became  bound  to  plaintiff  in  300Z. ;  and  that  the  bond  vas 
subject  to  a  condition,  the  tenor,  &c.,  of  which  was :  «  Whereas  a  cer- 
tain action  of  replevin  was,  on  the  23d  day  of  September  last,  com- 
menced in  the  county  court  of  Surrey  holden  at  Croydon,  wherein 
Francis  Tummons  the  younger  was  plaintiff,  and  Richard  Ogle  the 
defendant ;  and  whereas  the  said  Richa^  Ogle  had  declared  to  the  said 
court  that  the  tide  to  corporeal  hereditaments  may  come  into  quesdcNi 
in  the  said  suit,  and  that  the  damages  in  respect  of  which  the  distrea 
in  this  behalf  was  taken  amount  to  more  than  the  sum  of  2(M. :  }^ov 
the  condition  of  this  obligation  is  such  that,  if  the  above  boonden 
Richard  Ogle  shall  prosecute  the  said  suit  with  effect  and  without  delay 
in  the  Court  into  which  it  is  now  about  to  be  removed,  and  shall  prore 
before  the  said  last-mentioned  Court  that  such  title  as  aforesaid  is  in 
dispute  between  the  said  parties,  and  (a)  that  there  was  ground  for 
bolioving  that  the  said  damage  was  of  greater  amount  than  20/.,  then 
tins  present  obligation  shall  be  void ;  otherwise/'  &c.     Averment :  that 

(a)Sk. 
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the  plaintiff  was  and  is  the  person  in  the  condition  named  Francis  Tnm^ 
tDons  the  younger,  and  the  defendant  Richard  Ogle  was  and  is  the  per* 
8on  therein  named  Richard  Ogle.  That  afterwards  the  action  of 
replevin  was  removed  hy  *R.  Ogle,  by  means  of  a  writ  of  certio-  r^nrja 
nri  issued  out  of  the  Court  of  Exchequer,  from  the  County  *- 
Court  of  Surrey  into  the  Court  of  Exchequer,  being  the  Court  into 
which  the  said  action  was  about  to  be  removed  as  stated  in  the  said  con- 
dition. <'  Nevertheless  the  said  R.  Ogle  did  not  prosecute  the  said  suit 
with  effect :  and  such  proceedings  were  therein  had  in  the  said  Court 
of  Exchequer  that  the  plaintiff  recovered  a  judgment  of  that  Court 
therein  against  the  said  R.  Ogle ;  whereby  it  was  considered  that  the 
plaintiff  should  recover  against  the  said  Richard  Ogle  891.  Is.  2d.j 
being  for  his  damages  by  the  said  Richard  Ogle's  acts  complained  of  in 
the  said  action,  and  for  the  plaintiff's  costs  of  suit  in  that  behalf :  and 
the  said  R.  Ogle  did  not  prove  before  the  said  Court  that  the  title  to 
any  corporeal  hereditaments  was  in  dispute  between  the  plaintiff  and 
the  said  R.  Ogle  in  the  said  suit  or  otherwise ;  nor  did  the  said  R. 
Ogle  prove  before  the  said  Court  that  there  was,  nor  was  there,  ground 
for  believing  that  the  damage,  in  respect  of  which  the  said  distress  in 
the  said  condition  mentioned  in  that  behalf  was  taken,  was  of  greater 
amount  than  20L  Whereby  the  said  bond  became  and  was  forfeited. 
And  the  defendants  have  not  paid,"  &c. 

Plea,  by  the  defendant  Ogle.  That  <<  before  and  at  the  time  of  the 
committing  of  the  trespasses  by  the  horses  of  the  said  plaintiff  as  here^ 
inafter  in  this  plea  mentioned,  he,  the  said  defendant,  was  possessed  of 
and  in  the  occupation  of  certain  lands,  tenements,  and  hereditaments, 
situate  and  being  in  the  parish  of  Croydon  in  the  county  of  Surrey, 
called  Biggin  Hall  Farm.  And  that,  being  so  possessed  thereof,  and 
in  such  occupation  as  aforesaid,  nine  horses  of  the  said  plaintiff  wrong* 
fully  broke  and  entered  certain  closes,  part  and  parcel  of  the  r^t-r^n 
♦said  farm,  and  trod  down,  eat  up  and  destroyed  divers  large  *• 
quantities  of  corn,"  tc,  "  of  the  said  defendant,  there  then  growing. 
Wherefore  he,  the  said  defendant,  then  distrained  the  said  horses,  then 
being  in  and  upon  the  said  closes,  as  and  for  and  in  the  name  of  a  dis- 
tress for  the  said  damage  then  done  and  doing  as  aforesaid.  And, 
because  the  pound  of  and  belonging  to  the  district  in  which  such  dis- 
tress was  so  made  as  aforesaid  was  not  sufficient  to  hold  the  said  horses, 
he,  the  said  defendant,  then  drove  the  same  into  a  certain  yard,  part 
and  parcel  of  ihe  said  farm  of  which  he  was  in  such  possession  and 
such  occupier  as  aforesaid,  and  there  impounded  the  same  for  the  cause 
aforesaid."  "That,  the  said  horses  being  so  distrained  as  aforesaid, 
the  said  plaintiff  made  his  plaint  to  the  sheriff  of  the  said  county,  and 
prayed  that  the  said  horses  might  be  forthwith  replevied  and  delivered 
to  him,  the  said  plaintiff :  and  thereupon  the  said  sheriff  replevied  and 
made  deliverance  of  the  same  to  the  said  plaintiff,  according  to  the 
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duty  of  his  said  office  :  and  afterwards,  to  wit  at  the  then  next  conntj 
court  of  the  said  county,  did  appear,  and  then  in  the  same  court  le?ied 
his  plaint  against  the  said  defendant,  for  that  he  took  the  said  horses 
and  detained  the  same  against  sureties  and  pledges,  and  that  therefore 
^e,  the  said  plaintiff,  claimed  the  sum  of  150Z.  of  and  from  the  said 
^defendant :  and  which  said  plaint  was  and  is  the  said  action  of  repleria 
in  the  said  declaration  mentioned/'     That  one  Henry  Richards,  one 
of  the  attorneys  of  this  Court,  was,  before  and  at  the  time  of  levying 
of  the  said  plaint,  the  attorney  and  agent  of  the  said  plaintiff,  and  wa3 
then  the  clerk  of  the  said  court  in  which  the  said  plaint  was  so  levied 
^._^  as  aforesaid  ;  and,  in  the  event  of  a  jury  being  required  in  the 
^  *said  action  of  replevin,  he,  the  said  H.  Richards,  was,  as  suck 
clerk,  the  party  to  nominate  and  summon  the  said  jurors.     Wherefore 
he,  the  said  defendant,  knowing  that  the  said  sum  of  150L  was  an 
excessive  and  exorbitant  claim,  and  believing  that  a  fair  and  impartial 
trial  would  not  be  had  in  the  said  county  court,  and  that  difficult  ques- 
tions of  law  would  arise  at  the  trial  of  the  said  cause,  and  having 
^grounds  to  believe  that  the  damages  in  respect  of  which  the  said  distress 
was  so  made  as  aforesaid  were  more  than  the  sum  of  20Z.,  or  that  the 
title  to  the  said  lands  and  hereditaments  called  Biggin  Hall  Farm  might 
and  would  come  into  dispute,  caused  the  said  writ  of  certiorari  to  be 
issued  out  of  Her  Majesty's  Court  of  Exchequer,  and  thereby  removed 
t^e  said  plaint  from  the  said  county  court,  as  in  the  said  declaration 
mentioned.     Whereupon  the  said  plaintiff  declared  in  Her  Majesty's 
said  Court  of  Exchequer,  in  the  said  action  of  replevin,  being  the  said 
action  of  replevin  in  the  said  declaration  mentioned,  for  that  he,  the 
said  defendant,  on  the  6th  day  of  September  in  the  year  of  our  Lord 
1854,  in  the  parish  and  county  aforesaid,  in  a  certain  yard  there,  took 
the  said  nine  horses  of  the  plaintiff,  and  detained  the  same  against 
sureties  and  pledges,  until,  &c.     And  thereupon  he,  the  said  defendant, 
well  avowed  in  the  said  action  the  taking  of  the  said  horses  :  but  he 
said  that  he  took  the  same  in  a  certain  field  in  the  parish  and  county 
aforesaid,  part  and  parcel  of  the  said  farm  called  Biggin  Hall  Fans, 
next  to  and  adjoining  a  certain  highway  leading  from  Croydon  afore- 
said into  and  into  a  certain  other  highway  leading  to  Sydenham  in  the 
county  aforesaid :  without  this,  that  he  took  the  said  horses  or  any  of 
them  in  the  said  place  in  the  said  declaration  mentioned.     And,  for 
^^rfrr-i  having  a  *return  of  the  said  horses,  the  said  defendant  well 
■*  avowed  the  taking  of  the  same  in  the  said  field,^and  justly,  4c., 
because  he  said  that,  before  the  said  time  when,  &c.,  and  at  the  time  of 
the  making  of  the  demise  hereinafter  mentioned,  one  Charles  William 
Dilko  was  seised  in  fee  of  the  same  field."     That  Dilke  demised,  by 
indenture,  the  field,  amongst  other  premises,  to  one  William  Witney, 
for  twenty-one  years  from  29th  September,  1844 ;  and  Witney  entered, 
^nd,  by  indenture  of  23d  October,  1849,  assigned  all  his  estate  and  de- 
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mised  premises  to  defendant ;  «  who  then  entered  into  and  upon  the 
Mune,  and  then  became,  and  until  the  making  of  the  said  distress  was 
lawfully  possessed  thereof.  And,  because  the  said  horses  were  wrong- 
fdliy  and  injuriously  in  the  said  iSeld,  treading  down  and  depasturing 
the  corn,"  &c.,  <<  there  then  growing  and  being,  and  doing  damage  there 
to  the  said  defendant,  he  the  said  defendant  well  avowed  the  taking  of 
the  said  horses  in  the  said  field,  and  justly,  &c.,  as  and  for  and  in  the 
name  of  a  distress  for  the  said  damage  so  there  done  and  doing  as 
aforesaid.  And  the  said  plaintiff  thereupon  took  issue  on  the  said 
defendant's  plea."  <<That  such  proceedings  were  thereupon  had,  in 
the  said  action  of  replevin,  that  the  same  came  on  to  be  tried  before 
the  Honourable  Mr.  Justice  Wightman,  at  the  assizes  for  the  said 
county,  holdcn  next  after  the  making  of  the  said  distress :  when  it  was 
proved,  on  the  part  of  him  the  said  defendant,  that  the  title  to  the  said 
f&rm  called  Biggin  Hall  Farm,  on  which  the  said  distress  was  so  made 
as  aforesaid,  was,  or  might  have  come,  in  dispute  in  the  said  action  of 
replevin ;  and  that  the  said  G.  W.  Dilke  was  so  seised  in  fee  of  the 
said  farm,  and  so  demised  the  same  as  in  the  said  action  of  replevin 
mentioned  ;  and  that  the  said  William  Witney  so  entered  *upon  r^^^^ 
the  said  farm,  and  assigned  the  same  to  the  said  defendant ;  and  '- 
that  he,  the  said  defendant,  whilst  in  the  possession  and  occupation  of 
the  said  farm  on  which  the  said  distress  was  so  made,  lawfully  dis- 
trained the  said  horses  of  the  said  plaintiff  doing  damage  there  as  in 
the  said  avowry  mentioned;  and  that  he,  the  said  defendant,  had 
grounds  to  believe  that  the  damage  in  respect  of  which  the  said  distress 
was  taken  was  of  greater  amount  than  201,  And  the  Honourable  Mr. 
Justice  Wightman  thereupon  directed  a  verdict  to  be  entered  for  the 
said  defendant :  when  an  objection  was  then  taken,  on  the  part  of  the 
said  plaintiff,  that,  as  the  said  horses  of  the  said  plaintiff  were  admitted 
to  have  been,  after  the  making  of  the  said  distress,  in  the  yard  of  the 
said  defendant,  as  in  the  declaration  in  the  said  action  of  replevin 
mentioned,  the  verdict  must  be  found  in  favour  of  the  said  plaintiff. 
Aud,  the  Honourable  Mr.  Justice  Wightman  being  of  that  opinion,  an 
application  was  then  made  to  him  on  the  part  of  the  said  defendant  for 
permission  to  amend  the  said  avowry,  by  inserting  therein  the  said 
several  allegations  contained  in  the  said  avowry  for  a  return  of  the  said 
horses,  thereby  enabling  the  said  defendant  to  justify  the  taking  of  the 
said  distress  so  doing  damage  to  the  said  crops  of  the  said  defendant 
as  aforesaid ;  and  which  said  ground  of  defence  was  that  which  was 
always  relied  upon  and  intended  to  be  set  up  by  the  said  defendant  as 
a  bar  to  the  said  action  of  replevin :  but  the  said  Judge  then  refused 
to  allow  such  permission  to  amend.  And  such  proceedings  were  there- 
upon had,  in  the  said  action  of  replevin,  that  the  said  plaintiff,  by  the 
consideration  and  judgment  of  the  said  Court  of  Exchequer,  recovered 
against  the  said  defendant  the  sum  of  891.  7«.  2d.y  as  well  for  the 
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^_.^  '^'damages,"  jtc,  <<  as  for  his  costs,"  &c. ;  "and  which  said 

-*  of  SQL  7«.  2d.  was  afterwards,  and  before  the  commencement  of 
this  suit,  paid  by  the  said  defendant  to  the  said  plaintiff,  and  accepted 
by  the  said  plaintiff  in  satisfaction  of  the  said  judgment,  and  in  per- 
formance of  the  said  condition  of  the  said  bond  in  the  said  deckntkm 
mentioned." 

Demurrer.     Joinder. 

Lushy  for  the  plaintiff. — The  bond  is  forfeited  by  the  obligor  not 
having  fulfilled  the  condition  that  he  should  "  prosecute  the  sud  suit 
with  effect."  The  obligor  here  is  the  defendant  in  repleyin ;  and  tko 
bond  is  not  a  common  replevin  bond,  .which  can  be  given  only  by  the 
plaintiff  in  replevin.  This  bond  is  given  under  the  County  Court  Act, 
9  &  10  Vict.  c.  95.  Sect.  121  requires  the  party  removing  an  aetioa 
of  replevin  from  the  county  court  to  become  bound  "  to  prosecute  the 
suit  with  effect  and  without  delay,"  and  also  to  prove  before  the  Cioiirt 
which  tries  the  case  that  the  title  was  in  dispute,  or  that  there  ww 
ground  for  believing  that  the  rent  or  damage  was  more  than  202.  Bj 
sect.  127,  the  bond'  is  to  be  forfeited  unless  the  Judge  who  tries  certi- 
fies  that  the  condition  has  been  fulfilled ;  provided  that  the  Court  maj 
make  a  rule,  in  the  nature  of  a  defeasance  to  the  bond,  giving  such 
relief  as  is  agreeable  to  justice  and  reason.  Now  the  defendant  on  this 
record  admits  that  he  has  failed  in  the  action,  and  that  there  has  been 
judgment  against  him.  The  plea  appears  to  set  up  the  supposed  mis- 
ruling of  the  Judge  at  Nisi  Prius,  in  not  allowing  an  amendment.  Bat 
the  defendant  cannot  impeach  the  ruling  of  the  Judge  collateraDy. 
j^-.^^  The  '^'meaning  of  the  words  <<  prosecute  the  suit  with  effect," 
-*  which  is  the  expression  in  sect.  121,  and  is  followed  in  the  con- 
dition of  the  bond,  is  to  <<  succeed  in  the  action."  That  is  the  meaning 
given  to  the  same  words  in  the  replevin  bond  under  stat.  11  Gr.  2,  c.  19, 
8.  23,  from  which  the  language  of  sect.  121  of  stat.  9  &  10  Vict,  c  95, 
is  manifestly  copied ;  Perreau  v,  Bevan,  5  B.  &  G.  284  (E.  C.  L.  B* 
vol.  11),  Jackson  v.  Hanson,  8  M.  &  W.  477.t  [Erle,  J. — The  pl«n- 
tiff  in  replevin,  who  gives  the  replevin  bond,  gets  the  benefit  of  having 
back  the  distress  at  once ;  the  object  of  this  bond  is  to  get  the  suit  oat 
of  the  jurisdiction  of  the  county  court.  The  plaintiff  in  replevm  is 
nominally  the  actor.  However,  I  do  not  know  that  he  may  not  be  con- 
sidered as  the  party  defending  himself,  and  the  defendant  as  the  party 
prosecuting  the  suit  for  the  purpose  of  getting  the  goods  back.  Cols- 
BIDGB,  J. — I  hardly  see  what  prosecuting  the  suit  with  effect  can  hire 
to  do  with  the  removal  of  the  suit  out  of  the  county  court.]  The  pro- 
secuting is,  in  effect,  the  act  of  either  party :  if  the  plaintiff  abstains  from 
declaring,  the  defendant  may  compel  him  to  declare.  [Crompton,  J.— 
Perhaps  sect.  121  may  be  read  as  if  the  words  <«  in  the  case  of  removal 
by  the  plaintiff"  were  inserted  before  the  words  "to  prosecute  the  snit 
with  effect."    It  would,  however^  be  a  strong  instance  of  insertion.]  It 
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is  to  be  obserred  that  here  the  plaintiff  in  replevin  must  have  given  a 
bond  conditioned  in  the  same  words :  in  the  case  of  that  bond  the  in- 
terpretation, beyond  question,  is  that  the  obligor  must  succeed  in  the 
8uit :  it  would  be  strange  to  interpret  the  same  words  differently  accord- 
ing as  a  different  party  was  sued.  *(He  also  argued  that  the  r^c7Q 
record  showed  other  breaches  of  the  condition.)  *• 

J,  G,  Malcolm^  contr&. — It  is  true  that  the  words  in  stat.  11  G.  2, 
e.  19,  s.  23,  have  the  meaning  suggested.  There  the  plaintiff  in  reple- 
vin, who  has.  the  advantage  of  getting  the  distrained  chattels  out  of  the 
hands  of  the  distrainor,  gives  a  bond  conditioned  for  replacing  the  dis- 
trainor in  his  previous  positiouj  by  returning  the  chattels,  unless  it  be 
shown,  by  the  event  of  the  suit,  that  the  distrainor  had  no  right  to  take 
the  chattels.  But  in  the  County  Court  Act,  interpreting  in  each  case 
the  words  secundum  subjectam  materiam,  the  signification  is  different. 
The  defendant  has  not  to  return  the  chattels  in  any  event :  he  has  only 
to  show,  by  an  effective  defence,  that  the  removal  is  not  vexatious.  The 
plaintiff,  indeed,  seems  still  to  subject  himself  to  the  same  liability  as 
under  stat.  11  G.  2,  c.  19,  s.  23 ;  for  he  must  still  return  the  goods, 
[CoLEBiDGE,  J. — It  is  Very  difficult  to  say  that  parties  entering  into 
bonds  conditioned  in  the  same  words  are  subject  to  different  liabilities. 
Crompton,  J. — ^Perhaps  the  Legislature,  in  the  later  statute,  had  the 
coats  in  view :  one  bond  might  be  given  under  it  for  that ;  another, 
under  stat.  11  G.  2,  c.  19,  for  a  return,]  The  plaintiff,  by  the  event  of 
the  suit,  gets  all  he  wants.  [Coleridge,  J. — Suppose  the  plaintiff 
succeeds  and  the  defendant  becomes  insolvent.]  That  hardship  is  not 
removed  by  the  bond.  [Coleridge,  J. — Yes ;  there  are  sureties  in  the 
bond.]  The  bond  then  may  cover  such  expenses  as  can  be  shown  to 
have  been  occasioned  to  the  plaintiff  by  the  removal.  [Coleridge,  J. — 
Then  you  admit  that  the  condition  would  be  broken :  which  part  would 
be  broken  ?]  If  the  defendant  do  not  pay  the  *C08ts,  he  does  not  r^jc^-o/^ 
prosecute  with  effect.  [Coleridge,  J. — Then  the  "effect"  is  *■ 
the  payment  of  costs.]  It  is  difficult  to  suggest  a  more  direct  meaning : 
the  defendant  in  no  sense  prosecutes  the  suit ;  he  cannot  be  nonsuited ; 
he  has  no  writ.  (He  then  argued  as  to  the  other  suggested  cases  of 
forfeiture.) 

£u»A,  in  reply. — The  bond  is  given  to  secure  the  party's  not  remov- 
ing unless  he  is  in  the  right ;  the  removal  in  replevin  (unlike  the  case 
of  other  actions)  is  exclusively  the  act  of  the  parties ;  the  Judge  cannot 
abstain  from  trying  replevins,  though  title  come  in  question ;  Regina  v. 
Haines,  1  E.  &  B.  855  (B.  C.  L.  R.  vol.  72).  The  bond  secures  to  the 
obligee  the  amount  of  damages  which  he  has  suffered  by  the  removal ; 
that  includes,  not  only  the  costs  as  between  the  parties  (which  the 
judgment  gives),  but  the  costs  as  between  attorney  and  client. 

(Lord  Campbell,  C.  J.,  was  absent.) 

CoLSBtDGE,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  ouf 
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judgment.  Several  points  have  been  made :  for  mj  own  part,  I  tbbik 
it  not  wise  to  hazard  a  judgment  on  more  points  than  are  necessary  to 
our  decision,  when  we  have  before  us  a  section  not  very  artificially 
framed.  But  upon  the  principal  point,  which  was  that  first  taken,  I 
entertain  no  doubt.  Sect.  121  of  stat.  9  &  10  Vict.  c.  95,  was  framed 
with  special  reference  to  sect.  23  of  stat.  11  G.  2,  c.  19 :  and  the  pro- 
vision in  sect.  127  gives  an  equitable  remedy  in  a  case  where  the  en- 
^-Q--.  forcement  of  the  bond  produces  a  *hard8hip,  like  that  given  im 

^  the  second  part  of  sect.  23  of  stat.  11  G.  2,  c.  19.  So  we  ha?c 
a  strong  argument  for  interpreting  the  same  words  in  the  two  statutes 
in  the  same  way.  Now  it  is  not  disputed  that  in  the  earlier  statute 
prosecuting  the  suit  with  effect  means  succeeding  in  the  suit.  It  is  true 
that  in  the  later  Act  the  bond  may  be  given  by  the  defendant ;  and  the 
word  <<  prosecute*'  does  not  so  aptly  apply  to  him  as  to  the  plaintiff,  from 
whom,  under  the  earlier  Act,  the  bond  was  always  taken.  It  has  been 
thought  right,  in  the  modern  Act,  to  make  the  defendant  as  well  as  the 
plaintiff  give  a  bond  on  removal,  and  with  the  same  condition.  If  it 
were  impossible  to  assign  any  meaning  to  the  words  in  the  case  where 
the  bond  is  given  by  the  defendant,  you  might,  as  suggested  by  my 
brother  Crompton,  interpolate  the  words  <<  in  the  case  of  removal  by 
the  plaintiff:"  but  that  would  be  violent,  and  ought  not  to  be  done  if 
we  can  find  a  meaning  without  it.  Now  it  seems  to  me  that  we  ought 
to  consider  that  this  is  a  peculiar  suit,  and  that  the  defendant  and 
plaintiff  are  both  actors,  and  the  one  quite  as  likely  to  remove  as  the 
other.  I  look  to  see  if  I  can  get  a  reasonable  meaning.  The  defendant 
is  really  a  party  conducting  the  suit :  and,  if  the  plaintiff  be  sluggish} 
the  defendant  may  force  the  plaintiff  on :  and,  not  to  put  so"  extreme  a 
case,  there  are  many  things  which  he  may  do  to  prevent  delay.  The 
statute  may  therefore  reasonably  mean  that  the  defendant  should  do  all 
that  lies  in  him  to  prosecute  the  suit  without  delay,  and  that  he  ought 
not  to  be  relieved  from  the  liability  to  indemnify  if  the  suit  ought  not 
to  have  been  removed.  That  is  a  reason  for  holding  to  the  language 
of  the  statute ;  the  words  of  which  would  not,  I  think,  be  more  express 
i^f-an-y  if  it  had  *been  said  that  either  plaintiff  or  defendant  should  enter 

^  into  such  bond :  as  much  reason  in  that  case  might  have  beea 
jiven  for  striking  out  the  enactment  as  to  the  defendant  as  now  for 
inserting  words  restricting  to  the  plaintiff.  I  have  no  doubt  that  we  are 
justified  in  extending  to  the  defendant  the  words  <<  prosecute  the  suit 
with  effect."  We  should  be  cavilling  upon  expressions  if  we  held  other- 
wise. 

Erle,  J. — I  also  am  of  the  same  opinion.  I  examined  Mr.  Lu$Kt 
argument  with  much  scrutiny,  because  I  think  that  sect.  121  is  not  con- 
sistent with  the  main  body  of  the  statute,  which  gave  jurisdiction  to 
the  county  court  only  where  the  damages  were  of  a  limited  amount  and 
the  title  would  not  come  into  question.     No  doubt  the  cheapness  of 
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the  proceeding  was  most  valuable,  but  in  cases  only  of  that  description : 
the  Legislature,  therefore,  where  the  damages  exceeded  that  amount, 
or  title  came  in  question,  considered  the  more  costly  and  more  dilatory 
mode  the  more  satisfactory  one.     No  doubt  very  often  county  court 
judges  are  most  able  and  fit :  but  such  qualifications  are  personal ;  and 
there  may  be  county  court  judges  less  fit.     And  therefore  the  party,  in 
cases  where  the  damages  exceeded  the  amount,  or  title  was  in  question, 
had  reserved  to  him  the  right  to  come  to  the  Superior  Courts.     It  is 
unaccountable  to  me  why,  if  the  mere  form  of  the  action  is  varied,  and 
is  replevin,  the  party  may  not  come  into  the  Superior  Courts  unless  he 
caii  get  sureties  to  be  bound  for  him,  who,  if  he  fail  in  the  action,  are 
to  be  liable  for  him,  and,  as  Mr.  Luih  contends,  to  the  amount  of  costs 
as  between  attorney  and  client.     But  Mr.  Lu%h  has  satisfied  me  that 
the  words  of  the  statute  are  so  plain  that  in  *replevin,  whatever  r^roq 
question  of  title  may  arise,  the  county  court  judge  is  bound  to  ^ 
go  on,  unless  one  of  the  parties  chooses  to  remove,  which  he  can  do 
only  on  the  condition  of  his  giving  the  bond.     Then  I  have  to  look 
irhether  the  word  <<  prosecute''  can  be  applied  to  the  defendant.     The 
terms  of  sect.  121  make  it  applicable  to  each.     I  can  see  good  reason 
whj,  in  Stat.  11  G.  2,  c.  19,  s.  28,  the  plaintifi*  should  be  bound  to  pro- 
secute with  effect :  for  he  takes  goods  of  which  the  defendant  is  in  pos- 
session, and  does  so  without  right  unless  he  prosecutes  the  suit  with 
effect.    But  none  of  that  reasoning  applies  in  the  least  degree  to  the 
^e  of  the  defendant,  from  whom  goods  are  taken  to  which  he  has  an 
apparent  right.     It  seems  reasonable  that  he  should  be  allowed  to 
remove,  if  the  damages  exceed  the  limited  amount  or  title  is  in  ques- 
tion, without  any  stipulation  as  to  his  success.     But  Mr.  LusK%  argu- 
ment convinces  me.     The  words  must  have  some  meaning  assigned  to 
them :  and  I  cannot  say  that,  though  they  are  more  applicable  to  thQ 
ease  of  the  party  who  brings  the  suit,  they  are  not  still  applicable  to 
the  defendant,  who  may,  in  common  language,  be  said  to  carry  on  the 
suit.     I  think,  therefore,  that  I  am  bound  to  give  effect  to  the  words. 
I  by  no  means  agree  as  to  the  extent  to  which  the  obligor  is  bound  to 
indemnify :  but  as  to  that  it  would  be  idle  to  offer  an  opinion  at  pre-, 
sent. 

CoLBUiDOE,  J. — My  brother  Grompton,  who  left  the  Court  at  the 
dose  of  the  argument,  entirely  agrees  with  us. 

Judgment  for  plaintiff. 
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^ro^i-i  *In  the  matter  of  a  pl^nt  betireen  GEORGE  FREDERICK 
"^    J      BOWERS    and  EDWARD  CHALLINER,  plaintiffs,  and 
EMANUEL  LOVEKIN  and  THOMAS  HOLCROFT.    Mag  30. 

By  an  agreemeDt  with  a  mine  owner,  two  personB  enga^d  as  "  bntty  ooUien."  It  was  fmai, 
as  a  Iket,  that  batty  eolUers  get  tbe  produce  of  the  mine  at  so  mueh  a  yard ;  that  thty 
employ  others  nnder  them  to  inerease  the  quantity ;  bat  that  they  must  woric  personaUj,  iid 
are  treated  as  workmen. 

Held  that,  on  this  finding,  butty  eoUiers  were  artifleers  witiiin  the  Traek  Act,  stat  1  A  2  W.  4, 
e.  37 :  the  distinction  between  contractors  and  artifieers  depending  on  tbe  fact  whethsr  by  At 
engagement  they  were  labourers. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  county  court 
of  Staffordshire,  holden  at  Hanley.  The  plaint  was  for  23Z.  Si,  9<i, 
for  cash  lent,  and  the  amount  of  work  overpaid ;  and  there  wis  • 
notice  of  set-off  for  work  and  labour.  The  judge  gave  judgment  for 
the  defendants,  subject  to  the  following  case  stated  by  the  judge  of  tbe 
county  court. 

The  facts  proved  to  my  satisfaction  were  as  follows : 
Tbe  plaintiffs  were  owners  and  workers  of  a  colliery ;  and  the  de- 
fendants were  butty  colliers,  employed  by  the  plaintiffs  at  such  eoUierj; 
and  the  action  was  brought  to  recover  money  which  had  been,  as  the 
plaintiffs  allege,  advanced  to  the  defendants  on  account  of  the  work 
done  by  them  for  the  plaintiffs,  and  which  plaintiffs  claimed  as  having 
been  overpaid  by  them,  beyond  what  turned  out  to  have  been  earned  by 
the  defendants.  The  evidence  proved  to  my  satisfaction  that  butty 
colliers  are  two  or  more  working  colliers  who  join  together  and  enter 
into  agreements  with  their  employers,  to  get  coal  or  ironstone  froa 
certain  pits,  at  so  much  a  yard,  or  so  much  a  ton ;  and  such  butty  col- 
liers are  in  the  habit  of  working  at  such  work  themselves,  and  of  em- 
ploying other  men  under  them  to  increase  the  quantity  raised.  The 
^r-ofry  agreement,  in  this  case,  was  made  by  the  ^colliery  agent  with 
^  the  defendants,  orally,  as  butty  colliers,  to  get  ironstone  at  so 
much  per  square  yard.  No  particular  quantity  was  stipulated  for  to 
be  gotten  in  any  specified  time ;  but  the  defendants  did  in  fact  employ 
«ome  twenty  or  thirty  men  under  them ;  they  so  continued  to  work  to 
the  19th  January,  1855,  and  during  that  period  received  an  amount  by 
way  of  advance,  the  first  four  items  in  the  plaintiffs'  particular,  to  tbe 
amount  of  102.  5«.,  such  items  being  brought  into  account  in  the  weekly 
wage  bills  rendered  by  the  plaintiffs  to  the  defendants  as  thus : 

Wage  Bill,  8d  Novmber,  1854.     No.  4  Pit  Cos. 

£  i.  d. 
98|  yards  iron  stone  in  stack  •  •  .  93}  at  4f .  6cl.  21  0  9 
8  yards  in  north  level  and  11  yards  south    .      19  at  5e.      4  15    0 

8  yards  in  dip        8  at  5e.       2    0    0 

Drawn  on  account •••••      200 


^ 


29  15  9 
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Stoppages  29  15    9 

Sharpening     •     •    •     0    8    0 
Candles  •    •    •     14    9 


1  12    9 

;£28    8    0 

And  80  in  subsequent  wage  bills.  November  10 :  Paid  on  account 
42.  November  17 :  Paid  on  account  11.  10«.  November  24 :  Paid  on 
account  22.  15«.  Making  together^  as  paid  beyond  what  was  earned, 
the  snm  of  10^  5«. 

An  alteration  was  made  in  the  agreement  previously  to  the  19th 
January,  1855 ;  and  the  defendants  were  then  to  be  paid  by  the  ton, 
fix.,  6f.  6d,  per  ton  (redaced  to  6s.  Sd.  on  the  9th  February)  when 
calcined;  and  the  ^weight  was  to  be  ascertained  when  it  passed  r^.^-r^^ 
over  the  machine,  which  was  not  done  until  it  was  sold.  What  *- 
was  gotten  therefore  by  the  defendants  in  one  week  had  to  be  calcined 
and  cooled,  and  was  not  carted  away  and  weighed  until  a  considerable 
period  afterwards ;  and  the  defendants  were  consequently  paid  weekly 
on  a  supposed  quantity,  which  had  subsequently  to  be  ascertained. 
Wage  Bill,  19th  January,  1855.     No.  4  or  Brown  Mine. 

£    s.   d. 
Paid  on  account  of  calcined  ironstone  (tons  45)  at  6«.  Qd.    14  12    6 

Dip  North  side 8   «  4«.  1  12    0 

Dip  South  side 10   <<  4«.  2    0    0 

18    4    6 

Sharpening 0    4    0 

Candles 0  16    6 

Repairs 0    2    0 

Oil 0    14 

Timber 0  10    0  1  13  10 


jei6  10    8 

• 
In  consequence  of  this  mode  of  proceeding  the  defendants  were 
paid,  up  to  the  23d  March,  1855,  2362.  13«.  as  for  747  tons,  calculated 
at  120  lbs.  to  the  cwt.,  by  what  is  called  long  weight :  but,  after  the 
whole  of  the  ironstone  had  gone  over  the  machine,  and  the  real  weight 
had  been  ascertained,  it  in  fact  amounted  only  to  704  tons  16  cwt. ;  so 
that  the  defendants  had  been  settled  with  for  42  tons  4  cwt.  more  than 
they  had  actually  gotten,  and  so  overpaid  to  the  amount  of  \Zl.  8«.  9c{., 
the  last  item  in  the  plaintiffs'  particular,  making,  together  with  the 
fcrmer  items,  the  whole  sum  of  282.  8«.  9d.  sued  for :  but  in  the  amount 
•(  286L  18t.,  so  reckoned  as  paid,  it  was  admitted  that  upwards  of  28/. 
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*f  «71  ^**  ^^'  ^^  *broiight  in  as  payments,  not  in  money,  but  as  weekly 
-*  stoppages  for  sharpening  tools,  oil,  candles,  timber  and  other 
materials  furnished  by  the  plaintiffs  to  the  defendants  in  carrying  mi 
their  work,  and  so  charged  against  them ;  and  it  was  also  admitted  dut 
upon  some  of  the  things  so  supplied  to  the  defendants  the  plaintiib 
made  a  profit.  It  was  also  proved  that,  after  the  commencement  of  the 
present  action,  and  after  the  defendants  had  been  served  with  the  sum- 
mons, they  issued  a  writ  out  of  the  Court  of  Exchequer  at  Westminster, 
against  the  present  plaintiffs  in  this  action,  for  114/.  17«.  lid.,  whick 
included  the  amount  pleaded  as  a  set-off  in  this  action. 

Upon  this  state  of  facts,  as  proved  before  me,  I  held  that  the  defend- 
ants were  artificers,  and  the  plaintiffs  were  employers,  within  the  mean- 
ing of  the  Truck  Act  (1  &  2  W.  4,  c.  37) ;  it  having  been  proved  to  my 
satisfaction  that  they  were  treated  as  workmen,  by  working,  first  by  the 
yard  and  then  by  the  ton,  by  having  their  wage  bill  rendered  weekly, 
by  being  served  with  notice  of  the  regulations  of  the  colliery  in  respect 
to  workmen's  rules,  and  one  of  them,  Holdcroft,  having  been  dismissed 
for  absence,  and  then  taken  on  again  as  any  other  workman,  and  that 
they  were  bound  to  give  their  personal  labour  as  any  other  workman, 
and  that  they  engaged  and  were  bound  to  bestow  their  personal  labovr 
in  the  work,  and  that  the  plaintiffs  held  them  and  treated  them  as  so 
bound ;  and  I  also  held  that  the  defendants  being  associated  together 
as  such  butty  colliers  did  not  alter  their  character  as  such  workmen,  so 
as  to  make  them  less  artificers  within  the  meaning  of  the  Truck  Act: 
and  I  also  held  that  the  stoppages  or  deductions  brought  as  payments 
^-^o-|  into  the  weekly  wage  *bills,  for  candles  and  other  things  supplied 
^  by  the  plaintiffs  to  the  defendants,  came  within  the  first  section 
of  the  Truck  Act,  and  were  void  and  illegal,  not  being  in  the  current 
coin  of  the  realm,  and  that  therefore  such  things  so  supplied  and  charged 
for  to  the  defendants  by  the  plaintiffs  did  not  constitute  a  valid  and  legal 
payment,  and  therefore  that  to  that  extent  the  earnings  remained  unpaid; 
and,  if  so,  then  that  the  plaintiffs  had,  to  that  extent,  failed  to  prove  that 
they  had  advanced  and  paid  the  amount  claimed  beyond  what  was  earned 
by  the  defendants.  I  therefore  gave  judgment  for  the  defendants. 
Against  this  judgment  the  plaintiffs  appeal ;  and,  the  parties  not  having 
agreed,  I  have  settled  the  above  case.  And  the  question  for  the  Conrt 
is  whether  my  judgment  was  correct,  on  the  above  state  of  facts,  in 
point  of  law. 

Scotland^  for  the  appellants. — If  the  weekly  stoppages  for  sharps- 
ing  tools  and  for  materials  supplied  by  the  plaintiffs  were  illegal,  the 
defendants  have  not  been  overpaid :  if  those  stoppages  were  not  illegtli 
the  defendants  have  received  more  than  they  were  entitled  to,  and  the 
plaintiffs  ought  to  have  recovered.  The  question  therefore  comes  to  be 
whether  the  case  is  brought  within  stat.  1  &  2  W.  4,  c.  37.  Sect  I 
enacts  that  the  payment  of  the  wages  of  any  artificer  in  certain  tradefl| 
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amongst  which  is  that  of  miners,  shall  be  made  payable  in  the  current 
coin  of  this  realm  only,  and  not  otherwise.     Sect.  3,  that  such  wages 
shall  be  actually  paid  in  the  current  coin  of  the  realm ;  and  that  every 
payment  to  any  such  artificer  "  by  the  delivering  to  him  of  goods,  or 
otherwise  than  in   the  current  coin  aforesaid,  except   as   hereinafter 
mentioned,  shall  be  and  is  hereby  declared  *illegal,  null,  and  r^^oQ 
void."    The  exception  points  to  sect.  28,  which  legalizes  the  ^ 
stoppage  of  wages  for  materials  or  tools,  but  only  in  case  of  there  being 
a  contract  in  writing  for  such  stoppages,  which  there  was  not  here.(a) 
The  question  therefore  is  whether  butty  colliers,  such  as  are  described 
in  the  case,  are  artificers  within  the  meaning  of  the  Act.     In  Riley  v. 
Warden,  2  Exch.  69,t  the  Court  of  Exchequer  decided  that  the  Act 
did  not  apply,  unless  the  person  who  was  said  to  be  an  artificer  was 
bound  to  labour  personally.     In  Sharman  v.  Sanders,  13  Com.  B.  166 
(E.  C.  L.  R.  vol.  76),  the  Court  of  Common  Pleas  approved  of  and 
acted  upon  that  decision.     There  the  person  who  was  held  not  to  be  an 
artificer  appears  to  have  been  very  much  in  the  position  of  the  respond- 
ents, working  himself  and  employing  others  under  him,  and  being  paid 
according  to  the  work  done.    In  Weaver  v.  Floyd,  21  L.  J.  N.  S.  Q.  B. 
(Connty  Court  Appeal,  before  two  Judges),  161,  the  plaintiff  was  held 
an  artificer.    Patteson,  J.,  says :  <'  If  the  agreement  was  that  the  plain* 
tiff  should  work  personally,  though  he  might  employ  others  under  him, 
he  was,  I  think,  an  artificer  within  the  meaning  of  the  Act  of  Parlia-^ 
meat ;  but  if  the  contract  was  that  the  plaintiff  undertook  a  portion 
of  the  mine  to  gain  coal  by  the  hands  of  others,  without  being  bound 
to  go  to  it  or  work  at  it  himself,  then  I  should  say  that  the  case  fell 
within  the  principle  of  Riley  v.  Warden."     [Lord  Campbell,  C.  J.— 
It  is  not  a  question  of  fact  whether  the  contract  was  of  the  one  sort 
or  the  other  ?    And  does  not  the  county  court  judge,  in  this  case,  find 
the  fact  against  the  appellants  ?J     He  states  the  original  contract,  by 
which  it  does  not  appear  that  the  defendants  were  *bound  to  r^^rar^ 
work  personally.     It  is  stated  that  it  is  the  habit  of  butty  ^ 
colliers  to  do  so,  but  not  that  it  is  part  of  their  contract. 

Keating^  for  the  respondents,  was  not  called  upon  to  argue. 

Lord  Campbell,  C.  J. — ^Weaver  v.  Floyd,  21  L.  J.  N.  S.  Q.  B.  161, 
was  decided  by  two  learned  Judges  of  this  Court  sitting  after  Term  to 
hear  appeals ;  but  .1  give  as  much  weight  to  it  as  if  it  had  been  a  deci- 
sion of  this  Court  in  banc.  And  I  entirely  concur  in  the  reasoning 
which  led  to  that  decision.  The  Act  applies  to  cases  in  which  by  the 
contract  the  personal  labour  of  the  artificer  is  to  be  given,  though  he 
ttay  be  at  liberty  also  to  procure  the  labour  of  others.  This  case  is 
entirely  within  that  principle ;  for  here  it  is  found  as  a  fact  that  the 
defendants  were  bound  to  give  their  personal  labour  like  any  other 
workmen.     That  finding  would  not  be  conclusive  if  there  was  no  evi- 

(o)  See  Chawnor  v.  CommingB,  8  Q.  B.  911  (E.  C.  L.  R.  yi>Kii). 
VOL.  VI,— 24  V 
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clence  to  justify  it ;  but  the  Judge  sets  forth  ample  evidence.  The  con- 
tract was  by  parol  with  these  men  as  coal  butties ;  and  the  usage  was 
for  coal  butties  to  work  personally ;  and  there  are  other  circumstances, 
fully  justifying  him  in  drawing  the  conclusion  that  by  the  contract  the 
coal  butties  were  bound  to  give  their  personal  labour. 

I  think  therefore  that  the  judgment  was  right  and  should  be  affirmed. 

Coleridge,  J. — I  agree  in  thinking  that  Patteson,  J.,  in  Weaver  r. 
^.Q-^  Floyd,  laid  down  the  true  rule.  In  *considering  the  Act  we  most 
-^  recollect  that  it  is  a  restriction  on  the  general  liberty  of  men  to 
make  what  contracts  they  please ;  and  that  it  has  been  thought  neces- 
sary to  impose  this  restriction  on  account  of  the  position  of  master  and 
labourer.  That  gives  the  key  and  limitation  to  the  construction  of  the 
Act.  It  must  be  a  contract  for  the  person's  labour  so  as  to  make  him 
a  labourer.  When  once  it  is  decided  that  this  is  the  material  point,  h 
is  important  that  we  should  not  make  nice  distinctions  in  such  a  matter, 
as  they  must  be  acted  on  by  illiterate  persons.  Here  the  Judge  has 
found  the  leading  fact,  that  the  defendants  were  bound  to  give  their 
personal  labour. 

Erlb,  J. — It  is  clear  that  the  defendants  were  engaged  to  give  bodilj 
labour,  so  as  to  be  within  the  Act.  I  agree  with  Riley  v.  Warden,  2 
Exch.  59,t  iu  which  it  was  held  that  a  person  merely  contracting  to  get 
work  done  is  not  within  the  Act,  though  he  may  actually  work  himself. 
I  also  agree  with  what  Patteson,  J.,  says  in  Weaver  v.  Floyd,  except 
that  I  should  put  a  limitation  on  the  latter  part  of  it.  I  should  not 
assert  that,  where  a  man  has  contracted  to  do  artificer's  work  at  wages 
to  be  regulated  by  the  piece,  he  is  necessarily  out  of  the  protection  of 
the  Act,  unless  it  is  expressly  stipulated  that  he  must  work  himself.  I 
take  the  true  construction  of  the  Act  to  be  that  it  applies  to  contracts 
for  artificer's  work  to  be  paid  for  by  the  piece,  whenever  it  was  intended 
that  the  contractor  should  personally  do  all  or  part  of  the  work  as  a 
workman,  so  as  to  make  him  one  of  the  olass  of  artificers.  I  agree  with 
^-Qon  what  *is  observed  by  Maule,  J.,  in  Sharman  v.  Sanders,  13  Com. 
J  B.  166  (E.  C.  L.  E.  vol.  76),  that  the  Legislature  intended  to 
protect  a  particular  class.  I  think  in  such  cases  you  must  look  at  the 
nature  of  the  work,  the  contract  and  the  position  of  the  parties,  and  saj 
whether  they  were  of  that  class. 

Crompton,  J. — The  judge  of  the  county  court,  who  has  jnrisdictioE 
to  find  the  facts,  has  here  found  aa  a  fact  what  the  nature  of  the  con- 
tract was.  He  has  found  that  the  defendants  were  bound  to  give  their 
personal  labour  like  other  workmen.  They  were  not  to  be  the  only 
labourers,  but  they  were  bound  to  go  on  and  work  personally ;  and  if 
they  refused  they  would  be  subject  to  the  provisions  of  stat.  4  Geo.  4, 
c  34.(a)  I  think  on  this  finding  the  case  is  within  the  Act  according 
to  the  decisions,  and  that  we  are  bound  by  them.     The  decisions  raise 

(4)  Se«  BaUej'i  Cafe,  3  B.  A  B.  607  (S.  C.  L.  R.  rol.  77). 
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a  distinction  which  in  some  cases  may  be  refined ;  for,  when  the  remu- 
neration for  the  labour  of  many  men  is  to  be  paid  at  intervals  to  one 
man,  who  himself  works,  it  may  be  no  easy  matter  to  say  whether  he  is 
the  foreman  of  a  gang  of  artificers  receiving  their  wages  along  with  his 
own,  perhaps  getting  a  commission  from  them  for  doing  so,  or  whether 
he  is  a  contractor,  speculating  in  the  labour  market,  though  working 
himself.  The  authorities  however  decide  that  it  must  be  found  as  a  fact, 
which  it  is.  In  this  case  it  is  found  as  a  fact ;  and  I  am  glad  that  I  am 
relieved  from  deciding  on  the  evidence  myself. 

Judgment  affirmed.(a) 

(a)  S«e  Ingnun  «.  Batdm,  Hil  T.  1857. 


♦DANIEL  ROWBOTHAM  v.  WILLIAM  WILSON.    r*rQQ 

May  80.  L  ^^^ 

A«lioD  for  injariog  tba  plain ttff'i  rarenion,  bj  remoTing  the  minenls  without  leaving  support 
to  the  nirfaee,  on  which  were  houaee  more  than  twenty  yean  old ;  whereby  the  houses  were 
injured.  On  a  speeial  case  it  appeared  that,  ninety  yean  before  the  action,  the  locus  in  quo 
vsB  enelosed  by  an  award  made  under  an  Enclosure  Act :  that  the  surface  was  allotted  to  P., 
whose  estate  plainUff  bad ;  and  the  minerals  to  H.,  whose  estate  defendant  had :  that  on  the 
fsec  of  the  award  it  was  stipulated  that  the  allottees  of  the  mines  should  have  liberty  to  work 
the  mines,  and  the  allottees  of  the  iurfaee  should  have  no  claim  to  compensation  for  any  eon- 
sequent  sinking  of  the  surface.  P.  executed  the  award  as  a  deed.  H.  did  not  execute  it,  but 
aeeepted  the  allotment  under  it  The  houses  were  afterwards  built  By  defendant's  mining, 
without  negligence,  the  surface  unavoidably  sunk. 

Held,  that  it  sufficiently  appeared  that,  upon  the  severance  of  the  minerals  and  surface,  the 
owner  of  the  surface  took  it  as  a  separate  tenement  with  only  a  qualified  right  of  support 
that  no  further  right  of  support  was  gained  by  the  erection  of  the  houses,  though  they  had 
stood  for  more  than  twenty  yean;  and  that  the  subsequent  ownen  of  the  surface  took  it  with 
only  the  qualified  right  of  support  originally  created :  and  that  therefore  the  plaintiff  was  not 
entitled  to  nudntain  the  action. 

First  count :  that  plaintiff  was  interested  in  the  reversion  of  houses, 
which  had  been  erected  for  more  than  twenty  years,  and  was  rightfully 
entitled  to  have  the  foundations  supported  by  the  subjacent  land  and 
minerals ;  and  that  defendant  worked  the  subjacent  mines  carelessly 
and  without  leaving  sufficient  support  for  the  houses,  which,  in  conse- 
qaence,  cracked.  Second  count:  that  plaintiff  was  interested  in  the 
reversion  of  land ;  and  that  the  defendant  negligently  worked  the  mines 
below  it  without  leaving  sufficient  support  for  the  surface,  which  gave 
way. 

Plea:  setting  out  the  effect  of  a  private  Act  (9  G.  8,  c.  101, (a))  by 
which  commissioners  were  required  to  divide,  ascertain,  and  allot  the 
common  grounds  in  Bedworth  among  the  persons  who,  at  the  r^rqi 
Hime  of  their  award,  should  be  interested  therein,  with  a  just  ^ 
regard  to  any  mines  or  delphs  of  coal,  lime,  or  stone  supposed  to  lio 

(•)  ?riTat« ;  "  For  diriding  aild  enclosing  the  oonmon  fields,  oommon  grounds,  and  coramon- 
aUe  lands,  in  the  parish  and  township  of  Bedworth,  in  the  county  of  Warwick ;  and  for  regu- 
Wag  eertfiin  eharity  estotes  within  the  B*ld  parish." 
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under  the  same  :  and  that,  before  the  houses  in  the  first  count  mentioned 
were  built,  in  1770,  by  the  award  in  writing  of  the  commissioners,  the 
lands  in  question  were  allotted  to  Samuel  Pears  under  whom  the  plain- 
tiff claims,  and  the  mines  under  them  to  Henry  Howlett  under  whom 
the  defendant  claims. 

The  plea  then  set  out  the  efiect  of  the  award,  which  was  also  executed 
as  a  deed  by  the  ancestor  of  the  plaintiff,  and  justified  under  it.  To 
this  plea  there  was  a  demurrer. 

On  the  demurrer  coming  on  for  argument  in  last  Hilary  Term  (18th 
January),  at  the  suggestion  of  the  Court,  it  was  agreed  that  a  special 
case  should  be  stated.  By  this  it  appeared  that  the  plaintiff  became 
seised  of  the  surface  of  the  land  in  the  declaration  mentioned,  by  divcre 
mesne  conveyances  from  Samuel  Pears,  to  whom  it  was  allotted  under 
the  award  after  mentioned.  The  buildings  on  the  land  were  not  erected 
till  after  the  award,  but  were  more  than  twenty  years  old  at  the  time 
of  the  committing  the  grievances.  The  defendant  worked  the  mines 
which  were  those  allotted  to  Henry  Howlett  in  the  award.  The  surface 
had  sunk  because  of  the  removal  of  the  minerals  below.  They  were 
worked  skilfully;  but  no  skill  could  prevent  such  subsidence,  if  tbe 
minerals  were  removed.  The  case  then  stated  the  making  of  the  award 
or  instrument  in  writing,  by  the  commissioners,  imder  stat.  y  G.  3,  c 
101.  It  bore  date  21st  June,  1770,  and  was  under  the  hands  and  seals 
of  the  three  commissioners  under  the  Act,  and  of  several  other  persons, 
amongst  whom  was  Samuel  Pears,  but  not  Henry  Howlett.  By  it  the 
,^-Q--|  *commissioners  awarded  and  allotted  certain  lands  to  Henry 
■*  Howlett :  and,  as  to  the  mines  on  the  estate  of  Henry  Howlett, 
previously  to  the  enclosure  thereof,  they  allotted  to  Henry  Howlett,  in 
lieu  thereof,  all  the  mines  and  minerals  under  certain  allotments  there 
specified,  including  those  under  the  allottment  to  Samuel  Pears.  And 
they  allotted  to  Samuel  Pears  certain  lands  (being  the  locus  in  quo) 
adjoining  to  the  allotment  to  Henry  Hewlett,  And,  as  to  tbe  mines 
on  the  estate  of  Samuel  Pears,  they  allotted  to  him  the  mines  under 
certain  lands  described,  which  they  adjudged  to  be  equal  in  value  to 
the  mines  he  was  previously  possessed  of,  without  being  entitled  to  any 
part  of  the  mines  under  his  own  allotment.  The  instrument  then  con- 
tained the  following  recital  and  covenants. 

«  And  whereas,  in  order  to  preserve  the  convenience  of  situation  of 
the  allotments  to  the  several  proprietors  interested  in  the  said  enclosure 
and  division,  it  hath  been  found  necessary  in  some  cases  to  assign  the 
mines  under  the  whole  of  some  particular  allotments,  and  in  other  cases 
part  of  such  mines,  to  different  persons  than  those  to  whom  the  allots 
ments  of  the  surface  land  are  awarded,  and  the  several  proprietors, 
parties  to  this  our  award,  are  the  only  persons  inter  3stcd  in  the  dis- 
posal of  land  and  mines  under  such  circumstances,  whi^h  said  proprie- 
tors, parties  hereto,  do,  by  their  sealing  and  executing  "-.hese  presents, 
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testify  their  acceptance  of  their  respective  allotments  in  manner  as  the 
same  are  allotted  to  them  as  aforesaid,  and  do,  for  themselves  severally 
and  respectively,  and  for  their  several  and  respective  heirs,  executors, 
administrators,  successors,  and  assigns,  utterly  disclaim,  release,  and 
disavow  all  right,  title,  interest,  claim,  and  demand  of,  in,  or  to  any 
of  the  *mines  under  their  several  allotments,  except  such  or  such  r^roa 
part  thereof  only  as  are  hereinbefore  particularly  mentioned  and  *■ 
described  to  be  allotted  to  each  of  them.     And  the  same  proprietors 
do  hereby,  for  themselves,  severally  and  respectively,  and  for  their 
several  and  respective  heirs,  executors,  administrators,  successors,  and 
assigns,  covenant,  promise,  and  agree  to  and  with  each  other,  and  the 
heirs,  executors,  administrators,  successors,  and  assigns  of  each  other, 
that  the  said  mines,  so  allotted  under  the  circumstances  aforesaid,  shall 
or  lawfully  may,  for  ever  after,  be  held  and  enjoyed  by  the  respective 
persons  to  whom  the  same  are  assigned,  according  to  the  true  intent 
and  meaning  of  this  award ;  and  by  them  and  every  of  them  to  be 
worked  and  gotten  accordingly,  without  any  molestation,  denial,  or 
interruption  of  any  other  person  or  persons  parties  to  these  presents, 
and  those  claiming  under  them  respectively,  who,  for  the  time  being, 
are  or  may  be  owner  or  owners  of  the  surface  of  the  lands  under  which 
snch  mines  are  situate,  and  without  being  subject  or  liable  to  any  action 
or  actions  for  damage  on  account  of  working  and  getting  the  said 
mines,  for  or  by  reason  that  the  surface  of  the  lands  aforesaid  may  be 
rendered  uneven,  and  less  commodious  to  the  occupiers  thereof  by  sink- 
ing in  hollows,  or  being  otherwise  defaced  and  injured  where  such  mines 
shall  be  worked,  the  said  several  proprietors,  parties  to  these  presents, 
and  interested  in  the  disposal  of  lands  and  mines  under  the  circum- 
stances aforesaid,  having  agreed  with  each  other,  and  being  willing  and 
desirous  to  accept  their  respective  allotments  in  their  several  situations 
hereinbefore  declared,  subject  to  any  inconvenience  or  encumbrance 
which  may  arise  from  the  cause  aforesaid ;  so  nevertheless  as  that  no- 
thing ♦herein  contained  shall  extend  or  be  construed  to  extend  r^roT 
to  authorize  or  enable  any  of  the  parties  for  the  time  being  en-  *- 
titled  to  the  said  mines  to  sink  pits  in  the  allotments  under  which  the 
same  are  situate,  for  the  purpose  of  working  the  said  mines,  without 
the  consent  of  the  then  owners  of  the  surface  of  the  same  allotments 
previously  obtained,  or  in  any  manner  to  dig  or  break  the  said  surface 
without  the  like  consent," 

If  the  Court  shall  be  of  opinion  that  the  defendant  is  liable  for  the 
injury  done  to  the  plaintiflf's  land  and  buildings  in  the  first  count  men- 
tioned, or  his  land  in  the  second  count  mentioned,  the  verdict  is  to  be 
entered  for  the  plaintiff  for  300Z.  upon  one  or  both  counts  accordingly : 
subject  to  a  reference  to  Thomas  Hardy,  of  Chilvers  Coton,  in  the 
county  of  Warwick,  builder,  as  to  the  amount  of  damages  eventually 
austained  by  the  plaintiff.     Should  tbe  opinion  of  the  Court  be  adverse 
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to  the  plaintiff  on  both  or  either  of  the  above  points,  as  to  both  county 
or  either  of  them,  the  verdict  is  to  be  entered  for  the  defendant  upon 
one  or  both  counts  accordingly. 

ffat/es,  Serjt.,  now  (a)  argued  for  the  plaintiff.  The  plaintiff,  being 
owner  of  the  surface,  has  a  prim&  facie  right  to  support  for  the  land  in 
its  natural  state ;  Humphries  v.  Brogden,  12  Q.  B.  739  (E.  C.  L.  R, 
vol.  64).(i)  Independently  of  that  natural  right,  his  houses  have  stood 
there  for  more  than  twenty  years;  and  he  has  therefore,  by  user, 
acquired  a  right  to  support  for  them.  The  defendant  sets  up  that  the 
♦''Qfti  ^^^'^^^^  right  of  the  owner  of  the  soil  is  altered  by  ♦the  instru- 
^  ment  of  1770 ;  either  by  its  operation  as  an  award  under  the 
Enclosure  Act,  or  as  the  deed  of  Pears,  whose  estate  the  plaintiff  has. 
The  commissioners,  as  such,  had  no  jurisdiction  to  regulate  the  mode 
of  mining ;  if,  therefore,  this  deed  binds  the  plaintiff  it  must  be  because 
the  covenant  of  Pears  runs  with  the  land  so  as  to  bind  his  assigns. 
Covenants  made  by  the  owners  that  the  land  shall  be  used  in  a  par- 
ticular manner  may  often  be  enforced  in  equity  against  a  purchaser 
with  notice  of  the  covenant,  whether  it,  properly  speaking,  runs  with 
the  land  or  not ;  but  this  equity  depends  entirely  upon  notice ;  Smith*3 
note(<?)  to  Spencer's  Case,  5  Bep.  16  a.  There  is  nothing  to  show  that 
the  plaintiff,  in  this  case,  had  notice  of  this  instrument  when  he  pur- 
chased ;  and,  as  the  instrument  is  ninety  years  old,  and  the  ordinary 
search  for  title  does  not  extend  beyond  sixty  years,  the  Court  will  not 
infer  that  he  had  notice.  The  covenant  in  this  case  is  with  the  parties 
to  the  deed ;  and  Hewlett,  whose  estate  the  defendant  has,  was  not  a 
party  to  the  deed.  There  was  therefore  no  covenant,  even  with  him, 
supposing  that  the  benefit  of  such  a  covenant  would  run  with  his  estate 
in  the  mines.  Besides,  even  if  there  was  an  express  formal  covenant 
purporting  to  bind  Pears  and  his  assigns  to  Hewlett  and  his  assigns, 
the  burthen  of  that  covenant  would  not  run  with  the  land.  In  Eeppell 
t;.  Bailey,  2  Myl.  &  K.  517,  Lord  Brougham,  C,  points  out  that  the 
power  of  the  owner  of  land  to  annex  incidents  to  the  property  is  and 
ought  to  be  limited.  Mr.  Smith,  in  his  note  to  Spencer's  Case,  after 
citing  all  the  cases  says :  <<  Upon  the  whole,  there  appears  to  be  no 
authority  for  saying  *that  the  burden  of  a  covenant  will  run  with 
the  land  in  any  case,  except  that  of  landlord  and  tenant ;  whilst 
the  opinion  of  Lord  Holt  in  Brewster  v.  Kitchin,  1  Ld.  Rayni.  317, 
322,(^  that  of  Lord  Brougham  in  Keppell  v.  Bailey,  and  the  reasoa 
and  convenience  of  the  thing,  all  militate  the  other  way."  [Lord 
Campbell,  C.  J. — Do  you  say  that  the  owner  in  fee  of  land  can  in  no 
way  grant  to  the  owner  of  the  mines  below  it,  and  his  assigns,  the  right 

(ri)  Before  Lord  CampbeU,  G.  J.,  Coleridge,  Erie,  and  Crompton,  Js.    Crompton,  J.,  left  tki 
Cuurt  before  the  conolaiion  of  the  argnment. 

(b)  See  Roberts  o.  Haines,  post,  p.  048. 

(c)  1  Smith's  Lea.  Ca.  03. 

(d)  S.  C,  as  Brewster  v.  Eidgill,  12  Mod.  100. 
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to  get  them,  at  all  times  thereafter,  without  making  subsequent  com- 
pensation? This  instrument  may  not  be  effectual:  but  could  not  a 
grant  to  that  effect  have  been  in  some  way  made  binding  on  the  assigns 
of  the  land  ?]     It  would  seem  not.     In  Hilton  v.  Earl  Granville,  5  Q. 

B.  701,  730  (E.  G.  L.  B.  vol.  48),  the  question  was  whether  a  custom 
within  a  manor  for  the  lord  to  take  the  minerals,  exactly  as  the  defend- 
ant here  claims  to  do,  was  valid.  The  custom  would  be  valid  if  a  grant 
creating  it  could  be  valid ;  but  in  the  judgment  in  the  Queen's  Bench 
it  is  said :  <<  Assuredly  whatever  the  lord  can  reasonably  be  supposed 
to  have  reserved  out  of  his  grant  the  usage  may  adequately  prove  that 
he  did  reserve.  But  a  claim  destructive  of  the  subject-matter  of  the 
grant  cannot  be  set  up  by  any  usage.  Even  if  the  grant  could  be  pro- 
duced in  specie,  reserving  a  right  in  the  lord  to  deprive  his  grantee  of 
the  enjoyment  of  the  thing  granted,  such  a  clause  must  be  rejected  ab 
repugnant  and  absurd."  There  is  no  difference  in  principle  between  a 
reservation  by  the  owner  of  the  fee  granting  away  the  surface,  which 
h  the  case  supposed  in  Hilton  v.  Earl  Granville,  and  a  grant  by  the 
owner  of  the  surface  to  the  owner  of  the  mines.  But  the  question 
*doe8  not  arise  here  unless  it  can  be  shown  that  the  burthen  of  r^c^A/v 
this  covenant  runs  with  the  land,  and  the  benefit  with  the  mines.  ^ 
Eren  then  an  easement  has  been  acquired  by  the  twenty  years'  enjoy- 
ment of  support  for  the  houses. 

M.  Smithy  contrcl. — ^It  is  not  necessary  to  consider  the  doctrine  as 
to  covenants  running  with  the  land,  as  the  defendant's  claim  does  not 
depend  upon  that.  The  defendant  claims  no  easement  in  the  plaintiff's 
land ;  it  is  the  plaintiff  who  claims  an  easement  of  support  on  the  de- 
fendant's minerals.  It  is  admitted  by  the  defendant  that,  primft  facie, 
the  owner  of  the  upper  stratum  has  a  right  to  support  upon  the  lower, 
if  there  is  no  evidenee  of  title  to  qualify  their  rights ;  Humphries  v. 
Brogden,  12  Q.  B.  739  (E.  C.  L.  R.  vol.  64).  The  defendant  shows 
here  that  those  under  whom  the  plaintiff  claims  took  the  surface  with  a 
qualified  right  of  support.     In  Smart  v.  Morton,  5  E.  &  B.  80,  47  (£. 

C.  L.  R.  vol.  85),  it  is  said  in  the  judgment :  <^  If  the  owner  of  a  house 
were  to  convey  it  to  another  by  deed  reserving  a  lower  story  to  himself, 
whatever  powers  he  reserved  for  the  enjoyment  of  this  story,  unlesi;  the 
right  of  support  is  renounced  by  the  grantee  of  the  superior  stories, 
these  powers  must  be  considered  as  only  meant  to  be  exercised  subject 
to  this  right  being  respected."  Here  Pears  did  renounce  the  right  to 
sopport.  It  is  by  no  means  clear  that  it  was  beyond  the  powers  of  the 
commissioners  enclosing  the  lands  to  allot  them  in  allotments  divide^l 
horizontally  instead  of,  as  is  usual,  vertically;  but  that  need  not  be 
discussed,  as  Pears  accepted  the  allotment  on  the  terms  mentioned  in 
the  deed,  and  Hewlett  accepted  the  mines  on  the  same  terms.  It  is 
true  that  Hewlett  did  not  execute  *the  deed;  but  that  is  not  r^/^nV 
toterial.     Pears,  accepting  the  surface  under  sucji  a  conveyance,  *- 
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.took  it  without  the  easement  of  support.  Could  he  have  sued  Howletl 
for  taking  the  minerals?  If  he  could  not,  it  must  have  because  the 
.easement  of  support  was  never  created.  If  what  is  said  in  Hilton  9, 
jBarl  Granville,  5  Q.  B.  730  (£.  G.  L.  R.  vol.  48),  merely  means  that 
the  custom  was  unreasonable,  in  the  sense  that  it  was  not  one  to  be 
presumed,  it  does  not  touch  the  present  question.  If  it  means  that  a 
grant  of  this  sort,  expressly  made  in  consideration  of  getting  a  larger 
allotment,  is  illegal,  the  remark-  was  made  obiter  merely  in  that  case, 
.  and  surely  cannot  be  supported.  As  to  the  houses,  if  there  was  no 
right  of  support  for  the  surface  in  its  natural  state,  it  is  difficult  to  see 
how  one  could  be  gained  by  loading  it  with  houses. 

ffayes,  Serjt.,  was  heard  in  reply.  Cur.  adv.  vuU. 

Lord  Campbbll,  C.  J.,  on  a  subsequ^it  day  (June  7),  delivered 
judgment. 

In  this  case,  which  was  very  ably  argued  on  both  sides,  we  think  Aat 
the  defendant  is  entitled  to  our  judgment. 

We  adhere  to  the  doctrine  laid  down  by  this  Court  in  Humphries  v. 
3rogden,  that,  where  the  surface  of  land  and  the  minerals  under  it  are 
held  as  separate  tenements  by  different  owners,  of  common  right  the 
owner  of  the  surface  is  entitled  to  support  from  the  subjacent  strata, 
*f?091  ^^^^^^^  reference  to  the  nature  of  the  *strata,  or  the  difficultj 
^  of  propping  up  the  surface.     But  we  there  expressly  guarded 
.  ourselves  against  the  supposition  that  we  intended  <<  to  lay  down  anj 
rule  applicable  to  a  case  where  the  prim&  facie  rights  and  liabilities  of 
the  owner  of  the  surface  of  the  land  and  of  the  subjacent  strata  are 
varied  by  the  production  of  title  deeds  or  by  other  evidence."  (a)     la 
the  present  case  we  are  of  opinion  that  there  is  evidence  to  show  that, 
upon  the  severance  of  the  surface  and  the  minerals,  the  owner  of  the 
surface  took  it  as  a  separate  tenement,  without  that  continuing  and  un- 
qualified right  to  support  from  the  subjacent  strata  to  which  the  owner 
of  the  surface  would  he  primd  facte  entitled.     He  had  an  easement  ftf 
the  support  of  the  surface ;  but  it  was  of  a  qualified  character.    There 
was  a  servitude  imposed  upon  the  owner  of  the  minerals ;  but  this  ser 
yitude  likewise  was  of  a  qualified  character.    Both  easement  and  servi- 
tude were  subject  to  the  right  of  the  owner  of  the  minerals  to  work 
and  get  them  in  a  careful  manner,  although  the  surface  might  thereby 
be  injured.    The  owner  of  the  surface  had  it  conveyed  to  him  with  this 
qualified  easement  only ;  and  with  this  qualified  easement  he  was  con- 
tented to  accept  it.     Notwithstanding  some  expressions  of  Lord  Dea- 
man,  C.  J.,  in  Hilton  v.  Earl  Granville,  5  Q.  B.  701  (E.  C.  L.  R.  vol. 
48),  we  are  of  opinion  that  upon  the  severance  of  the  surface  and  the 
minerals  into  separate  tenements,  to  be  held  by  different  owners,  such 
an  arrangement  might  effectually  be  made  as  to  the  right  of  support  to 
the  surface  from  the  minerals.     There  is  here  nothing  in  derogation  d 

(a)  12  Q.  B.  757  (S.  C.  L.  R.  vol.  64). 


6  ELLIS  &  BLACKBURN.    Q.  B.  902 

Ae  grant  of  the  *Burface.  The  grantee  of  the  surface  may  still  r*/»/%q 
hold  in  fee-simple  with  all  the  rights  and  incidents  belonging  to  ^ 
that  estate.  He  would  not  have  the  perfect  easement  of  support  from 
the  minerals :  but  this  (as  must  be  supposed  for  valuable  consideration) 
■he  ha£  been  contented  to  waive ;  and  he  takes  his  tenement  with  an 
easement  of  support  of  a  qualified  character*  No  deceit  is  practised 
upon  him ;  and  no  attempt  is  made  to  create  an  estate  in  law  without 
the  usual  incidents  belonging  to  that  estate.  Therefore  no  rule  of  law 
is  violated.  In  Hilton  v.  Earl  Granville,  as  well  as  in  Harris  v.  Rjdlng, 
5  M.  &  W.  60,t  and  in  Smart  v.  Morton,  6  E.  &  B.  30  (E.  C.  L.  R. 
vol.  85),  it  is  taken  for  granted  that  such  an  arrangement  would  be 
valid,  the  owner  of  the  minerals  making  compensation  toties  quoties  to 
the  owner  of  the  surface  for  the  damage  done  to  the  surface  in  working 
the  minerals ;  but  surely  it  can  make  no  difierence  whether  the  owner 
of  the  surface  is  to  be  indemnified  by  subsequent  payments,  or  by  an 
adyantage  conferred  upon  him  in  respect  of  price  which  he  pays,  or  by 
the  extended  area  which  he  obtains,  in  consideration  of  the  loss  or 
inconvenience  to  which  he  may  afterwards  be  subject  from  the  subsi* 
denee  of  the  surface  by  the  working  of  the  minerals. 

On  these  principles,  Pears,  the  original  allottee  of  the  land  in  ques- 
tion, acquired  his  tenement  with  only  the  qu^'lified  right  of  support 
from  the  minerals;  and  he  could  have  maintained  no  action  against 
Hewlett,  the  allottee  of  the  minerals,  for  working  them  in  a  careful 
nanner.  Great  stress  was  laid  by  my  brother  Hayei  *up6n  the  r#/»/v^ 
eircumstance  that  Hewlett  never  executed  the  award:  but  we  *■ 
do  not  consider  this  circumstance  material :  for  the  covenant  of  Pears 
does  not  appear  to  us  to  operate  in  the  manner  of  a  covenant  running 
with  the  land.  Looking  to  the  whole  award,  the  covenants  contained 
in  it,  and  the  Act  of  parliament  under  which  it  was  made,  we  think 
that  Pears  never  had  in  him  the  easement  for  which  the  plaintifi*  con- 
tends ;  and,  on  the  contrary,  that  the  minerals  vested  in  Hewlett,  with 
the  right  of  working  them  contended  for  by  the  defendant,  the  servitude 
attached  to  his  tenement  being  only  such  support  to  the  surface  as  was 
consistent  with  working  the  minerals  in  a  careful  manner.  There  can 
he  no  doubt  that  a  larger  portion  of  the  surface  of  the  lands  to  be 
enclosed  was  allotted  to  Pears  by  reason  of  the  subjacent  minerals  being 
allotted  to  another,  with  the  right  to  work  them  without  making  com- 
pensation to  the  owner  of  the  surface ;  and  a  smaller  portion  of  the 
minerals  would  be  allotted  to  Hewlett  in  respect  of  the  unlimited  right 
of  working  them  which  was  conferred  upon  him. 

If  Pears  had  not  the  unqualified  easement  now  contended  for,  we  are 
of  opinion  that  it  has  not  been  acquired  by  any  subsequent  owner  of  the 
fiurface.  No  subsequent  deeds  are  in  evidence  to  vary  the  rights  of  the 
parties;  and  the  occupation  and  enjoyment  of  the  surface  and  of  the 
minerals  has  been  perfectly  consistent  with  the  easement  of  support 
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being  of  the  qualified  character  which  we  have  supposed,  leaYing  th^ 
owner  of  the  minerals  at  liberty  to  work  them  in  the  manner  intended 
by  the  award,  to  which  the  owner  of  the  surface  was  an  ezeentiB^ 
party. 

*f^0^1  *^^  brother  HdtfeSj  contending  less  strennonsly  for  a  rigb 
-*  of  support  to  the  land,  urged  that,  at  all  events,  a  right  to  snp 
port  had  been  acquired  for  the  houses  which  had  been  erected  upon  the 
lond,  and  which  had  stood  upon  it  for  more  than  twenty  years  hetairt 
the  subsidence  complained  of.  It  would  be  strange  if  the  owner  of  tht 
minerals,  who  might  work  them,  although  the  surface  in  its  natural 
state  might  be  injured  by  subsidence,  could  be  prevented  from  doing  86 
by  the  owner  of  the  surface  erecting  upon  it  houses  which  he  (tk( 
owner  of  the  minerals)  could  in  no  way  disturb.  But  we  are  clearly 
of  opinion  that  in  this  case  there  is  no  evidence  from  which  a  lost 
grant  from  the  owner  of  the  minerals  to  the  owner  of  the  surface  can 
be  lawfully  presumed,  and  that  there  is  no  evidence  of  enjoyment  as 
of  right  from  which  the  easement  can  be  claimed  under  Lord  Tente^ 
den's  Act.(a} 

For  these  reasons  we  think  that  the  plaintiff  has  not  in  him  the  ease- 
ment which  is  the  foundation  of  the  present  action :  and  we  give  judg- 
ment for  the  defendant.  Judgment  for  the  defenduit 

(a)  2  A  3  W.  4,  e.  71. 
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Testator,  in  1794,  deTised  lands  at  H.  to  trostees  and  their  heirs,  in  trost  for  the  vm  of  Ut 
daughter  for  lifo,  and  after  her  decease  upon  trust  and  to  the  use  of  the  heirs  of  her  hvij, 
remainders  over;  and  that,  if  his  daughter  should  many,  her  hushand  should  not  meddle,  tsd 
her  reoeipts  should  he  sufficient  discharges  to  the  trustees.  After  bequeathing  eertain  legeoei^ 
to  be  paid  twelve  months  alter  his  deoease,  testator  bequeathed  all  his  personal  estate  to  the 
said  trustees,  in  trust  to  sell  and  apply  the  proceeds  to  the  payment  of  the  said  legacies  asd  ef 
his  debts,  so  far  as  the  same  would  extend.  He  then  deyised  as  follows :  '*  I  do  herebj  oidft 
and  direct,  that  the  surplus  of  the  rents  and  profits  of  my  real  estates  by  me  hereinabort 
devised,  over  and  above  what  shall  be  laid  out"  by  the  said  trustees  in  maintenance  of  siy 
said  daughter  during  her  minority,  shall  be  applied  during  her  minority  "  in  and  towards  far- 
ther payment  of  the  said"  several  legacies  and  debts;  «and,  in  ease  the  proTisioos  byae 
above  made"  for  the  payment  of  the  legacies  and  debts  "be  insufficient  for  that  purpose," "*! 
do  hereby  charge  all  and  singular  the  said  lands,"  Ac,  *'at  H.  aforesaid  with  and  to  th«  ptj< 
ment  of  such  deficiency."  "And  also  that  it  shall  and  may  be  lawful  for"  the  trustees,  **ky 
and  out  of  the  same  premises  hereby  devised  to  them  respectively,  to  deduct  and  reiabons 
him  and  themselves  respectively  all  such  loss,  costs,  charges,  and  expenses  as  he  or  tbej  or 
any  of  them  shall  pay,  sustain,  expend,  or  be  put  unto  for  or  by  reason  of  the  peifonaaaee  of 
this  my  will,  or  the  trusts  hereby  in  them  reposed,  or  the  management  and  execution  thereof 
respectively,  or  any  other  thing  in  anywise  relating  thereto." 

The  trustees,  finding  300^  due  to  them  on  their  trust  account,  borrowed  that  sum,  and,  in  1^ 
mortgaged  the  lands  at  H.  for  the  term  of  one  thousand  years,  by  way  of  aeoority.  This  vas 
paid  off  in  1S03,  but  the  term  was  never  surrendered. 

In  1842,  the  daughter  and  her  husband  mortgaged  the  premises  ;> and  the  term  of  ISftSvsi 
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naigatd  in  tratt  for  the  mortg»goe.    The  danghter  Kariiig  died,  her  eon  and  heir  at  lav 

broof  ht  ejeotmenL 
Held,  by  the  QneeD'i  Bench,  that  the  legal  aitate  wae  In  the  tnuteee  under  the  will,  and,  eon8»- 

qoeatlyy  that  the  platntiff'a  action  failed. 
Beld,  by  the  Exchequer  Chamber  aflSnning  the  judgment  of  the  Queen's  Bench,  that  the  legal 

e»iate  was  not  in  the  plaintiff;  Williams,  J.,  grounding  his  judgment,  not  specially  on  Ui* 

e&tate  being  in  the  trustees,  but  generally  on  the  existence  of  the  term. 

A  WRIT  of  ejectment  was  issued,  on  5th  May,  1854,  at  the  suit  of 
the  above-named^  claimant,  directed  to  the  above-named  defendants^ 
vho  are  in  possession  of  certain  messuages  and  hereditaments  at  Har* 
toft,  in  the  county  of  York.  The  defendants  appeared  to  the  writ :  and| 
Martha  Rooke  and  Thomas  Morley  Booke  having  been  allowed  to  appear 
and  defend  the  possession  of  the  said  property,  a  case  was  stated  for  the 
opinion  of  the  Court,  under  the  provisions  of  the  Common  Law  Proce? 
dure  Act,  1852.    The  case  was  substantially  as  follows. 

^Robert  Wilkes,  being  seised  in  fee  of  certain  messuages  and  r«/>/^l« 
hereditaments,  including  the  premises  in  question,  on  4th  Sep-  ^ 
tember,  1794,  duly  made  his  wiU,  the  material  part  of  which  was  as 
follows. 

"First:  I  give  and  devise  unto  my  brother-in-law  Gawin  Pickerings 
and  my  good  friend  the  Reverend  Robert  Skelton,"  «  all  those  my  free- 
hold messuages,  farms,  lands,  tithes,  hereditaments,  and  premises  what- 
Boerer,  with  the  appurtenances  thereto  belonging,  situate,"  &c.  (set- 
ting out  all  the  premises  of  which  he  was  seised  in  fee),  <<  to  hold  to 
them  and  their  heirs  for  ever :  in  trust  nevertheless  and  for  the  only 
proper  use  and  behoof  of  my  daughter,  Elizabeth  Wilkes,  for  and  during 
the  term  of  her  natural  life,  without  impeachment  of  waste :  from  and 
immediately  after  her  decease,  then  upon  trust  and  to  the  use  and 
behoof  of  the  heirs  of  the  body  of  my  said  daughter  lawfully  to  be 
begotten :  and,  for  want  of  such  heirs,  or  in  case  of  failure  of  such  issue 
by  my  said  daughter,  then  upon  trust  and  for  the  use  and  behoof  of  my 
brother  John  Wilkes,  and  his  assigns,  for  and  during  the  term  of  his 
natural  life :  and,  from  and  after  his  decease,  then  upon  this  further 
trust,  and  to  and  for  the  only  proper  use  and  behoof  of  my  six  nephews 
ind  nieces  following"  (mentioning  them  by  name),  <<  as  tenants  in  comr 
non  and  not  as  joint  tenants,  their  respective  heirs  and  assigns  for 
€Ter :  and,  in  case  my  said  daughter  shall  at  any  time  happen  to  marry, 
it  is  my  express  will  and  mind  that  her  husband  shall  not  intermeddle 
with  or  have  any  disposing  power  over  the  estates  herein  by  me  given 
in  trust  for  my  said  daughter,  but  that  her  own  receipt  and  receipts 
&lone,  notwithstanding  her  coverture,  shall,  from  time  to  time,  be  full 
and  effectual  discharges  to  my  said  trustees  for  *all  moneys,  p^^aa 
Tents,  and  effects  paid  and  accounted  for  by  them  to  my  said  *- 
daughter."  The  testator  then  bequeathed  legacies  to  several  persons 
^^to  be  paid  at  the  end  of  twelve  calendar  months  next  after  my  decease. 
And,  as  to  all  the  rest,  residue,  and  remainder  of  my  personal  estate  an4 
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effects,  whatsoever  and  wheresoever,  I  give  and  bequeath  the  same  to 
the  said  Gawin  Pickering  and   Robert  Skelton,  in  trust  to  sell  wd 
dispose  of  the  same,  and  the  moneys  to  arise  by  such  sale  and  dispoau<HL 
thereof  to  be  by  them  paid  and  applied  in  and  towards  the  payment  of 
the  several  legacies  above  mentioned,  and  of  all  my  just  debts,  so  far 
as  the  same  will  extend :  and  it  is  my  will,  and  I  do  hereby  order  md 
direct,  that  the  surplus  of  the  rents  and  profits  of  my  real  estates  by 
me  hereinabove  devised,  over  and  above  what  shall  be  laid  out  tnd 
expended  by  my  said  trustees  in  the  maintenance  and  education  of  my 
said  daughter  during  her  minority,  shall  in  like  manner  be  paid  and 
applied  by  the  said  trustees,  during  her  minority,  in  and  towards  further 
payment  of  the  said  several  legacies  above  mentioned  and  of  my  jnst 
debts :  and,  in  case  the  provisions  by  me  above  made  for  payment  of 
the  said  several  legacies  above  mentioned,  and  of  all  my  debts,  be  in- 
sufficient for  that  purpose,  then  and  in  such  case,  and  in  order  to  supply 
the  deficiency,  I  do  hereby  charge  all  and  singular  the  said  lands,  tene- 
ments, and  hereditaments  at  Hartoft  aforesaid  with  and  to  the  payment 
of  such  deficiency :  and  I  do  hereby  make,  ordain,  constitute,  and  ap^ 
point  the  said  Gawin  Pickering  and  Robert  Skelton  joint  executors 
of  this  my  will,  in  trust  for  my  said  daughter,  Elizabeth  Wilkes;  and 
I  likewise  nominate  them,  the  said  Gawin  Pickering  and  Robert  Skel* 
*R0Q1  ^^°'  ^  ^^  tutors  and  guardians  of  my  said  ^daughter  during  her 
•^  minority.     And,  lastly,  my  will  and  mind  further  is,  and  I  do 
hereby  expressly  declare,  that  my  said  trustees  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  or  administrators,  shall  not  be  charged 
or  chargeable  with  or  accountable  for  more  of  the  aforesaid  moneys  and 
estate  than  he  or  they  shall  actually  receive,  or  shall  come  to  his  or 
their  respective  hands,  by  virtue  of  this  my  will,  nor  with  or  for  anj 
loss  which  shall  happen  of  the  said  moneys  and  estates  by  me  given  to 
them,  or  any  part  thereof,  so  as  such  loss  happen  without  their  wilful 
neglect  or  default,  nor  the  one  of  them  for  the  other  of  them,  or  for 
the  acts,  deeds,  receipts,  defaults,  or  disbursements  the  one  of  the  other; 
and  also  that  it  shall  and  may  be  lawful  for  them,  my  said  trustees,  and 
each  of  them,  their  and  each  of  their  heirs,  executors,  and  administra* 
tors,  in  the  first  place,  by  and  out  of  the  same  premises  hereby  devised 
to  them  respectively,  to  deduct  and  reimburse  him  and  themselves  re- 
spectively all  such  loss,  costs,  charges,  and  expenses  as  he  or  they  or 
any  of  them  shall  pay,  sustain,  expend,  or  be  put  unto  for  or  by  reason 
of  the  performance  of  this  my  will,  or  the  trusts   hereby  in  them 
reposed,  or  the  management  and  execution  thereof  respectively,  or  any 
other  thing  in  anywise  relating  thereto.     In  witness,'*  &c. 

The  testator  died,  without  having  revoked  his  will,  while  the  daughter 
was  a  minor  and  unmarried.  She  came  of  age  on  15th  April,  1802,  and 
afterwards  married  Isaac  Poad,  and  had  issue  by  him,  of  whom  the 
eldest  was  die  plaintiff* 
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On  12th  April,  1802,  by  indenture  of  mortgage  of  that  date,  reciting, 
among  other  things,  that  Elizabeth  Wilkes  would  attain  .her  majority 
on  the  15th  April  then  *next,  and  that  the  trustees,  having  dis-  r^f^^r^ 
charged  the  trusts  of  the  will  on  her  behalf,  had  found  a  debt  ^ 
or  deficiency  in  their  executorship  and  trust  accounts  of  8002.,  the  said 
trustees,  in  consideration  of  300Z.  lent  to  them  by  one  John  Pickering, 
demised  to  the  said  John  Pickering  the  premises  at  Hartoft  for  the 
term  of  one  thousand  years,  to  secure  the  repayment  of  the  said  sum 
of  300/, 

On  13th  June,  1803,  by  a  memorandum  of  that  date  endorsed  on  the 
mortgage-deed,  the  said  John  Pickering  acknowledged  the  receipt  of 
tlie  said  sum  of  3002.  and  interest  from  the  said  Isaac  Poad,  and  thereby 
promised  to  execute  an  assignment  or  release  of  the  said  mortgage  to 
the  said  Isaac  Poad,  or  to  whom  he  might  appoint,  at  his  request. 

The  case  then  stated  that,  by  indentures  of  lease  and  release  dated 
respectively  30th  and  31st  July,  1802,  Isaac  Poad,  and  Elizabeth  his 
vife,  conveyed  the  premises  to  one  Robinson,  that  he  might  be  tenant 
to  the  precipe,  to  a  recovery  to  enure  to  such  uses  as  Poad  and  Eliza- 
beth his  wife  should  jointly  appoint ;  and,  in  default  of  appointment,  to 
the  use  of  Poad  for  life,  remainder  to  Elizabeth  for  life,  remainder  to 
the  children  of  the  marriage  hs  Poad  and  Elizabeth  should  jointly  ap- 
point ;  and  in  default  of  appointment  to  the  children  as  tenants  in  com- 
mon ;  in  default  of  such  issue  to  such  uses  as  Elizabeth  might,  by  will, 
appoint,  with  the  ultimate  remainder  to  her  in  fee.  A  recovery  was 
•uffered  accordingly.  Isaac  Poad  died  in  1813.  Elizabeth,  his  wife, 
:  the  testator's  daughter,  survived  him,  and  in  1815  married  Jeremiah 
Wilkes.  On  13th  October,  1841,  Jeremiah  Wilkes,  and  Elizabeth  his 
vife,  executed  a  disentailing  deed,  under  stat.  3  &  4  W.  4,  c.  74,  pur^ 
porting  *to  convey  the  property  in  question  to  such  uses  as  r:|t/5-|^. 
Elizabeth  should  by  deed  or  will  appoint.  *- 

The  said  term  of  one  thousand  years  was  never  assigned  or  in  an} 
manner  dealt  with  till  1842.     On  Slst  January,  1842,  by  an  indenture 
i&ade  between  Jeremiah  Wilkes  and  Elizabeth,  his  wife,  of  the  first 
part,  the  said  John  Pickering  of  the  second  part,  the  said  Rev.  Robert 
Skelton  of  the  third  part,  Thomas  Hudson  of  the  fifth  part,  and  Robert. 
Kitching  of  the  sixth  part,  duly  executed  by  all  the  parties  except 
Skelton ;  after  reciting  the  mortgage  of  12th  April,  1802,  and  that, 
thongh  the  money  had  been  long  since  fully  paid  by  Jeremiah  Wilkes(a) 
to  Pickering,  no  surrender  or  assignment  had  been  made,  Pickering,  at 
the  request  of  Jeremiah  Wilkes  and  Elizabeth,  his  wife,  assigned  the. 
term  to  Kitching,  as  a  mortgage  security  for  1200Z,  lent  to  Jeremiah 
Wilkes  and  Elizabeth,  his  wife,  by  Hudson,  and,  subject  thereto,  in 
trast  to  attend  the  inheritance. 
The  title  to  this  mortgage,  after  certain  mesne  conveyances,  became 

(o)  l^e.  , 
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vested  in  the  defendants,  Martha  Rooke  and  Thomas  Morlej  Booke. 
The  term  also,  after  certain  mesne  assignments,  the  first  of  which  was 
in  1842  also,  was  assigned  to  a  trui^tee  for  the  same  defendants.  The 
mortgage-money  not  having  been  paid,  the  same  defendants,  as  mort- 
gagees, in  1846,  entered  into  possession. 

Jeremiah  Wilkes  died  in  1847.  Elizabeth,  the  daughter  of  the  tes- 
tator, and  widow  successively  of  Poad  and  Wilkes,  died  in  1854. 

The  plaintiff  contended  that,  upon  the  death  of  his  mother,  Elizabeth, 
he  was  entitled  to  enter  into  possession,  and  receive  the  rents  and  profits 
*fi1 91  ^^  *^®  property  *situate  at  Hartoft,  he  being  the  eldest  son  and 
-^  heir  ^t  law  of  the  said  Elizabeth  Wilkes ;  or,  if  not  entitled  to 
the  whole,  then  to  the  two-fifth  parts  thereof,  namely,  one-fifth  as  one 
of  the  five  children  of  the  said  Elizabeth  by  her  first  marriage,  and  an- 
other fifth  as  heir  at  law  of  his  brother  Isaac  Poad,  who  died  intestate, 
and  without  issue,  in  1847. 

The  defendants,  contended  that  the  plaintiff  was  not  so  entitled  to 
enter,  because  the  legal  estate  in  the  premises  was  vested  in  the  trus- 
tees appointed  by  the  will  of  Robert  Wilkes,  or,  if  not  in  them,  in  the 
trustee  of  the  term  of  one  thousand  years. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  plamiHF 
was  entitled  to  recover  the  property  at  Hartoft  devised  by  the  will  of 
the  said  Robert  Wilkes. 

The  case  was  now  argued  in  the  Queen's  Bench. 

F.  Bailey^  for  the  plaintiff. — The  question  turns  upon  the  constrw- 
tion  of  the  will  of  the  testator.  The  devise  is  to  trustees  and  their  heirf, 
to  hold  to  them  and  their  heirs,  « In  trust  nevertheless  and  for  the  onlj 
proper  use  and  behoof,"  and  then  follow  devises.  If  there  were  no  more, 
the  effect  of  the  Statute  of  Uses  would  be  to  execute  the  uses,  and  all  the 
subsequently  devised  estates  would  be  legal  estates,  the  trustees  having 
been  mere  devisees  to  uses.  But,  if  there  are,  in  a  will,  trusts  to  be  per- 
formed which  require  that  the  trustees  should  have  a  legal  estate,  the  v^e 
is  so  far  not  executed,  but  so  far  only.  In  Watson  v.  Pearson,  2  Exd. 
*fil %\  ^®^'t  Parke  B.,  in  *delivering  judgment,  states  the  rule  thus:  "It 
^  is  certainly  true,  that  where  the  purposes  of  the  trust  on  which  an 
estate  is  devised  to  trustees,  are  such  as  not  to  require  a  fee  in  then ; 
as  for  instance  where  the  trust  is  to  pay  annuities,  or  to  pay  over  rents 
and  profits  to  a  party  for  life,  there,  if,  subject  to  the  specified  trnsts, 
the  estate  is  given  over,  the  parties  taking  under  such  devise  over  hate 
been  held  to  take  legal  estates :  the  estate  given  to  the  trustees  (eren 
when  given  with  words  of  inheritance)  having  been  in  such  cases  taken 
to  have  been  meant  to  be  co-extensive  only  with  the  trust  to  be  per- 
formed. This  rule  of  construction  has  probably  created  much  more 
difficulty  than  it  has  obviated.     It  is  however  too  well  settled  to  be  nov 

(a)  Before  Lord  Campbell,  0.  J.,  Coleridge,  Srle,  and  C't>mptoD,  Ja.    CromptoQ,  J.,  I«ft  tki 
Cottri  before  the  ooneliuion  of  the  aii^unent 
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called  in  question."  The  will,  in  the  present  case,  provides  that,  in 
case  the  testator's  daughter  marry,  her  husband  shall  not  have  any 
power  over  the  estates;  that  is  sufficient  to  show  that  the  legal  estate 
most  be  in  the  trustees  and  their  heirs  during  her  life ;  and  therefore 
they  took  the  legal  fee ;  but  on  her  death  the  devise  to  the  use  of  the 
heirs  of  her  body  would  be  executed  by  way  of  executory  devise ;  Lady 
Jones  V.  Lord  Say  and  Seal,  8  Vin.  Abr.  262,  Devise  (C.  b)  19,  S.  C. 
8  Br.  P.  C.  113  (2d  ed.),  Doe  dem.  Compere  v.  Hicks,  7  T.  R.  483, 
Harton  v.  Harton,  7  T.  R.  652,  Doe  dem.  Mueller  v.  Glaridge,  6  Com. 
B.  641  (£.  C.  L.  R.  vol.  60).  Then,  Elizabeth  being  no  more  than 
equitable  tenant  for  life,  the  recovery  and  the  disentailing  deed  were 
both  inoperative  to  bar  the  legal  estate  tail;  Silvester  dem.  Law  v. 
Wilson,  2  T.  R.  444 ;  aiid  the  plaintiff  is  entitled  to  the  whole.  It  will 
be  said  that  there  are  other  trusts  remaining  to  be  executed  after  Eliz- 
abeth's death :  but  there  are  none  requiring  that  the  legal  estate  should 
continue  in  the  ^trustees.  The  charge  of  debts  upon  the  land  p«/^^^ 
has  not  that  effect;  Kenrick  v.  Lord  W.  Beauclerk,  8  B.  &  P.  1- 
175,  Warter  v.  Hutchinson,  1  B.  &  C.  721  (E.  C.  L.  R.  vol.  8).  The 
latter  case  was,  it  is  true,  remarked  upon  in  Doe  dem.  Cadogan  v.  Ewart, 
7  A.  k  E.  636,  669  (E.  C.  L.  R.  vol.  84).  The  other  side  may  probably 
rely  upon  Doe  dem.  Davies  v,  Davies,  1  Q.  B.  480  (E.  G.  L.  R.  vol. 
41) ;  but  there  was,  in  that  case,  an  express  power  to  mortgage ;  a  charge 
of  debts  gives  no  such  power ;  Doe  dem.  Jones  v.  Hughes,  6  Exch.  223. f 
Barker  t;.  Greenwood,  4  M.  &  W,  421,t  turned  upon  the  form  of  the 
expression  <<net"  rents;  a  word  which  showed  that  the  trustees  were, 
in  the  first  instance,  to  receive  the  rents.  At  most,  the  trustees,  in  this 
case,  would  only  require  the  fee  till  the  legacies  and  debts  were  paid ; 
and  a  year  would  be  enough.  The  charge  of  debts  does  not  enlarge  the 
estate  previously  given ;  East  v.  Twyford,  4  H.  L.  Ca.  517.  Supposing 
that  the  legal  life  estate  was  executed  in  Elizabeth,  the  recovery  was 
good,  and  the  plaintiffs'  claim  would  be  confined  to  two-fifths  of  the 
premises. 

It  will  be  said  that,  at  all  events,  the  term  of  1802  is  outstanding, 
and  that,  therefore,  the  plaintiff  must  fail.  But,  supposing  that  the 
term  was  well  created  originally,  and  that  it  would  last  after  the  de- 
cease of  Elizabeth,  both  of  which  are  doubtful  points,  it  became,  in 
1808,  a  satisfied  term.  The  mortgagees  of  1842  were  purchasers  with 
notice  of  the  will,  and  consequently  of  the  defect  in  the  title,  and  can- 
not therefore  use  the  term ;  Willoughby  v.  Willoughby,  1  T.  B.  768. 
A  Court  of  equity  would,  under  these  circumstances,  have  restrained 
them  from  setting  up  the  term  against  the  plaintiff;  and  there-  r«/>-|r 
fore  *it  ceased  under  stat.  8  &  9  Vict.  c.  112 ;  Cottrell  v.  Hughes,  ^ 
15  Com.  B*  632  (E.  C.  L.  R.  vol.  80). 

J.  Qray^  contri. — If  the  construction  of  the  will  is  that  there  was  an 
iqoitable  life  estate  in  Elizabeth,  and  a  legal  estate  tail  in  the  heir  of 
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her  body,  the  defendants  probably  cannot  use  the  term,  for  the  reiiMm 
suggested,  as  those,  under  vhom  they  claim,  had  notice  of  the  wiD. 
But,  if  the  estate  for  life  and  the  devise  to  the  heir  were  either  both 
legal  or  both  equitable,  so  that  Elizabeth  was  tenant  in  tail,  the  defect 
in  the  title  would  depend,  not  upon  the  will  of  which  the  purchasers  bad 
notice,  but  upon  the  recovery  of  which  they  had  not  notice ;  and  the 
term  protects  them  against  the  plaintiff's  claim  as  to  two  fifths.  But, 
if  the  true  construction  of  the  will  is  that  the  legal  estate  in  fee  is  stiU 
in  the  trustees,  the  plaintiff  must  fail  altogether.  In  Doe  dem.  Daries 
V.  Davies,  1  Q.  B.  430,  438  (E.  C.  L.  R.  vol.  41),  Patteson,  J.,  says: 
^'  Doe  dem.  Shelley  v.  Edlin,  4  A.  &  E.  682  (E.  C.  L.  R.  vol.  31),  and 
Doe  dem.  Cadogan  v.  Ewart,  7  A.  &  E.  636  (E.  C.  L.  R.  vol.  34),  lay 
down  what  the  Court  has,  after  much  consideration,  determined  on 
review  of  the  previous  cases.  If  the  devise  be  for  purposes  which  are 
to  last  only  for  a  certain  time,  the  use  of  the  word  <  heirs'  will  not  give 
a  fee ;  the  devise  will  be  cut  down  to  the  time  necessary  for  the  pur- 
poses. But,  if  a  fee  be  given  in  terms,  with  trusts  which  by  their 
nature  extend  over  an  indefinite  time,  it  is  not  so :  if  no  particular 
time  can  be  fixed  at  which  the  trusts  shall  end,  the  estate  cannot  be 
cut  down."  No  subsequent  case  conflicts  with  that  rule.  Here  the 
trustees  are  to  pay  the  legacies  twelve  months  after  the  testator's  death: 

*f?l«i  *^^  *^^y  *^®'  ^^  ^^  personal  *estate  falls  short,  to  pay  them  oat 
-*  of  the  real  estate.  That  shows  that  their  estate  was  to  last  at 
least  for  a  year,  though  Elizabeth  might  have  died  the  day  after  the 
testator.  It  is  true  that  a  charge  of  debts  gives  no  estate  to  the  exe* 
cutor ;  Doe  dem.  Jones  v.  Hughes,  6  Exch.  223  ;t  but  when  in  the 
same  will  there  is  a  devise  to  the  executors  in  fee,  the  charge  of  debts 
shows  that  they  are  to  keep  the  legal  estate ;  Ball  v.  Harris,  4  MyL  k 
G.  264.  It  seems  necessary  therefore  to  rely  upon  the  outstanding 
term. 

Bayley^  in  reply. — In  Blagrave  v.  Blagrave,  4  Exch.  550,t  Park€» 
B.,  adopts  the  rule  as  laid  down  in  Watson  v,  Pearson,  2  Exch.  581.t 
These  cases  are  subsequent  in  date  to  Doe  dem.  Davies  v.  Davies,  1  Q. 
B.  430  (E.  C.  L.  R.  vol.  41). 

Lord  Campbell,  C.  J. — It  is  clear  that,  if  under  this  will  the  trus- 
tees took  the  legal  fee  simple,  the  plaintiff  cannot  maintain  the  action. 
It  seems  to  me  that,  whether  we  adopt  the  rule  in  the  terms  used  ia 
Doe  dem.  Davies  v.  Davies,  or  in  those  used  in  Watson  r.  Pearson,  the 
fee  is  in  the  trustees.  The  way  in  which  the  rule  is  laid  down  in  Doe 
dem.  Davies  t^.  Davies  seems  to  me  to  furnish  a  very  sensible  rule  of 
construction,  to  which  I  should  adhere,  because  it  seems  to  me  to  be 
founded  on  principle,  and  calculated  to  produce  certainty ;  the  great 
object  of  all  rules  of  construction.  It  is  in  effect  that,  where  there  is  & 
devise  to  trustees  and  their  heirs,  we  should  give  full  effect  to  that 
limitation,  unless  there  is  something  to  show  an  intention  to  cut  doifii 
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the  fee  simple  to  a  smaller  interest.  In  the  ^present  case  there  ^^^^ ,. 
is  a  devise  to  trustees  and  their  heirs  upon  trusts,  some  of  which  ^ 
viH  not  certainly  arise  during  the  life  of  Elizabeth ;  and  therefore  the 
estate  of  the  trustees  cannot  be  cut  down  to  an  estate  for  life  only.  If 
it  is  cut  down  to  anything  else,  what  can  it  be  ?  It  was  suggested  it 
might  be  for  twelve  months  after  the  death  of  the  testator  so  as  to 
allow  the  payment  of  the  legacies ;  but  an  estate  in  fee  for  a  year  would 
be  rather  a  novelty.  If,  instead,  of  adopting  the  rule  in  these  terms, 
we  take  it  in  the  terms  used  in  the  Exchequer,  and  ask  whether  the 
purposes  "are  such  as  not  to  require  a  fee,''  the  question  is  the  same. 
What  smaller  estate  would  answer  these  purposes  ?  Therefore,  taking 
either  enunciation  of  the  rule,  the  plaintiff  has  not  the  legal  estate. 

CoLERiDQB,  J. — The  only  material  question  is,  whether  the  trustees, 
Tinder  this  will,  took  a  legal  fee ;  for  if  they  did  the  plaintiff  fails.  I 
do  not  see  any  very  material  difference  between  the  rule  of  construction 
ts  enunciated  in  the  Exchequer  and  as  enunciated  in  this  Court.  The 
paramount  rule  is  to  look  to  the  intention  as  appearing  on  the  whole 
wiD.  But  there  are  secondary  rules,  one  of  which  is  that  the  words  of 
devise  to  trustees  and  their  heirs  are  to  have  their  natural  effect  to  give 
a  fee  simple,  unless  something  shows  that  it  is  cut  down  to  an  estate 
terminating  at  some  time  ascertained  at  the  time  of  the  testator's  death. 
If  no  precise  period  for  the  termination  can  be  shown,  it  remains  an 
estate  in  fee. 

Erie,  J. — There  are  words  clearly  meaning  that  the  testator  gave 
the  trustees  a  fee  simple;  but,  if  a  less  estate  *would  certainly  r^^^^ 
'  enable  the  trustees  to  fulfil  all  the  trusts,  the  fee  simple  would  *- 
be  cut  down  to  that  estate.  I  examine  this  will ;  and  I  find  several 
trusts  which  may  go  beyond  the  life  of  Elizabeth ;  and  consequently  no 
certajn  estate  less  than  a  fee  simple  will  do. 

Judgment  for  defendant. 


IN  THE  EXCHEQUER  CHAMBER, 

June  2,  1856. 

Error  was  alleged  by  the  plaintiff,  in  the  above  judgment,  in  the 
Exchequer  Chamber.     The  defendant  denied  the  allegation. 

The  case  was  now  argued. 

J'  RudMj  for  the  plaintiff. — First,  the  term,  even  if  it  was  one  which 
the  trustees  had  the  power  to  create,  ceased  upon  the  death  of  the  tes- 
tator's daughter,  that  being  the  limit  of  their  estate.  The  effect  of  the 
icTise  is  to  give  them  the  legal  estate  during  the  life  of  the  daughter 
only,  she  having  the  equitable  estate,  with  contingent  remainder  in  fee 
to  the  heirs  of  her  body,  who  take  as  purchasers  under  the  will ;  Lord 
Say  and  Seal  v.  Jones,  8  Bro.  P.  C.  118  (2d  ed.),  S.  C.  8  Vin.  Ab. 
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262,  Devise  (C.  b)  19,  Shapland  v.  Smith,  1  Bro.  G.  G.  74.  Snefa  an 
estate  in  the  trustees  is  sufficient  to  enable  them  to  carry  into  effect  the 
trusts  of  the  will ;  and  therefore,  unless  the  presumption  be  ineonostent 
with  the  obvious  intention  of  the  testator,  it  must  be  presumed  that  thej 
take  no  larger  estate ;  Ward  v.  Burbury,  18  Beav.  190,  Ackland  t, 
^gjg^  Pring,  2  M.  &  G.  987  (B.  G.  L.  R.  vol.  40),  *Doe  dem.  White 

^  V.  Simpson,  5  East,  162,  Hawker  v.  Hawker,  8  B.  &  Aid.  537. 
[Jbrtis,  G.  J. — Those  last  two  cases,  I  think,  are  no  longer  oonsiderei 
as  law.]  Doe  dem.  White  v.  Simpson  may  perhaps  be  considered  to 
have  been  shaken  by  Doe  dem.  Tomkyns  v.  Willan,  2  B.  &  Aid.  84; 
but  it  has  never  been  expressly  overruled ;  and  in  Ackland  v.  Pring  it 
is  mentioned  by  the  Gourt  as  the  leading  case  on  the  point.  In  Ex 
parte  Wynch,  5  De  G.  M.  &  G.  188,  221,  222,  Lord  Justice  Turacr 
was  apparently  of  the  same  opinion.  The  defendants  contend  that,  ai 
the  trustees  are  directed  to  pay  the  debts  and  legacies,  and  the  reel 
estates  are  charged  with  the  payment  of  the  residue  of  such  debts  ta4 
legacies  if  the  personal  estate  should  be  insufficient  for  that  purpose,  the 
trustees  must  take  a  larger  estate  than  for  the  life  of  the  daughter.  Bit 
this  charge  upon  the  real  estates  gives  no  express  estate  to  the  tmstees; 
and,  if  the  construction  contended  for  by  the  defendants  be  held  eonreck, 
the  trustees  could,  to  satisfy  a  debt,  sell  the  lands  over  the  head  of  the 
tenant  for  life.  Doe  dem.  Jones  v.  Hughes,  6  Exch.  223,t  is  a  direct 
authority  against  such  a  doctrine.  That  case  was,  no  doubt,  questioned 
by  the  Gourt  in  Robinson  v.  Lowater,  17  Beav.  592.  [Wiluams,  J.-* 
There  is  a  later  case,  Wrigley  v.  Sykes,  21  Beav.  887.]  As  to  its  b«ag 
necessary  that  the  trustees  should  have  the  fee,  for  the  purpose  of  ysf- 
ing  the  debts,  stat.  11  G.  4  &  1  W.  4,  c.  47,  s.  12,  provides  the  mode 
in  which  a  testator's  debts  are  to  be  paid  under  a  devise  of  this  kind. 
It  enacts  « that  where  any  lands,  tenements,  or  hereditaments  hath  bea 
♦rsoi  ^'  *^*^  ^®  devised  in  ^settlement  by  any  person  or  persons 

■■  whose  estate,"  by  the  Act,  or  by  law,  or  by  the  will,  « shall  be 
liable  to  the  payment  of  any  of  his  or  their  debts,  and  by  such  devise 
shall  be  vested  in  any  person  or  persons  for  life  or  other  limited  interest, 
with  any  remainder,  limitation,  or  gift  over,  which  may  not  be  vested, 
or  may  be  vested  in  some  person  or  persons  from  whom  a  conveyance 
or  other  assurance  of  the  same  cannot  be  obtained,  or  by  way  of  exe* 
cutory  devise,  and  a  decree  shall  be  made  for  the  sale  thereof  for  tk 
payment  of  such  debts  or  any  of  them,  it  shall  be  lawful  for  the  Court 
by  whom  such  decree  shall  be  made  to  direct  any  such  tenant  fpr  lifei 
or  other  person  having  a  limited  interest,  or  the  first  executory  deviiee 
thereof,  to  convey"  "  or  otherwise  assure  the  fee  simple  or  other  tkt 
whole  interest  or  interests  so  to  be  sold  to  the  purchaser  or  pnrchaseo^ 
or  in  such  manner  as  the  said  Gourt  shiJl  think  proper ;  and  every  evA 
conveyance"  or  <<  assurance  shall  be  as  effectual  as  if  the  person**  making 
it  «  were  seised  or  possessed  of  the  foe  simple."    [Williams,  J.^Ibe 
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X(St  does  not  mention  the  case  of  an  equitable  tenant  for  life.]  Here 
the  Court,  upon  a  bill  being  filed,  would  have  directed  the  trustees  to 
eoDvey  the  fee  simple.  [Jebvis,  0.  J. — Tou  are  begging  the  question, 
whether  the  trustees  have  merely  a  limited  interest.]  The  authorities 
are  clearly  in  favour  of  that  construction.  Next,  even  supposing  that 
the  trustees  took  a  larger  estate  than  the  life  of  the  daughter,  they  took 
only  a  chattel  interest,  determinable  on  fulfilment  of  the  trusts ;  Cor^- 
dal's  Case,  Cro.  Eliz.  815  ;(a)  and,  upon  the  execution  of  the  mortgage  to 
secure  the  payment  to  them  of  the  balance  of  "^800/.,  or,  at  all  p^/«ni 
events,  upon  the  payment  of  that  sum  by  Poad  in  1808,  the  '- 
trusts  were  all  performed,  and  the  estate  of  the  trustees  was  at  an  end : 
«o  that,  even  if  the  term  could  exist  beyond  that  time,  at  all  events  so 
aroch  of  the  testator's  estate,  as  was  not  comprised  in  the  mortgage, 
vested  in  the  plaintiff  in  fee.  [Jbbvis,  G.  J. — The  term  comprises  all 
the  property  in  dispute.] 

But,  next,  whether  the  trustees  took  an  estate  for  the  life  of  the 
daughter,  or  a  determinable  chattel  interest,  the  term  itself  is  one 
which  they  had  no  power  to  create.  It  is  not  for  the  purpose  of  pay- 
ing the  debts  or  legacies,  but  to  secure  the  repayment  of  money  due  to 
themselves.  [Williams,  J. — They  are  empowered  to  <<  reimburse" 
themselves  out  of  the  realty  in  respect  of  any  charges  incurred  by  them 
uider  the  will.  Can  it  be  contended  that  this  was  not  a  good  execution 
of  that  power  ?]  At  all  events  the  term,  upon  the  payment  by  Foad 
of  the  3002.,  was  satisfied  and  at  an  end,  the  purpose  for  which  it  was 
seated  having  been  fulfilled.  The  money  paid  by  Poad  must  be  con- 
eidered  as  a  gift  by  him  for  the  benefit  of  his  wife.  It  may  be  pre- 
mmed  that  the  term  was  then  surrendered ;  Doe  dem.  Bowerman  v.  Sy- 
Worn,  7  T.  B.  2.  [Jbbvis,  G.  J. — The  case  expressly  states  that  the 
term  was  not  in  any  way  interfered  with  until  1842 ;  we  cannot,  there- 
fore, presume  a  surrender  at  the  time  you  suggest.]  A  surrender 
voLj  be  inferred  from  the  memorandum  endorsed  on  the  deed  of  mort- 
gage. [Martin,  B. — ^You  are  asking  us  to  repeal  the  Statute  of 
Frauds.]  Even  if  the  term  were  not  surrendered,  it  could  not  be  set 
up  again  in  1842,  after  a  lapse  of  forty  years,  contrary  to  the  provi- 
laons  of  Stat.  8  &  4  W.  4,  c.  27. 

V.  Gray  J  contri. — In  construing  the  will,  the  Gourt  will  have  r^r/^^n 
regard  to  the  state  of  events  at  the  time  when  the  will  first  came  ^ 
i&to  operation.  The  construction  to  be  put  upon  it  could  not  depend 
on  any  event  happening  subsequently.  At  that  time  the  objects  of  the 
^  could  not,  with  any  o^tainty,  be  accomplished  within  the  life  of 
the  daughter.  She  might  have  died  a  few  days  after  the  testator ;  and 
in  that  case,  as  the  legacies  and  debts  were  not  payable  till  a  year  after 
his  death,  an  estate  for  the  life  of  the  daughter  would  not  have  been 
fttfident  to  enable  the  trustees  to  perform  the  trusts  of  the  will,  or  to 

(a)  Cited  i&  MMUilBg'*  Cw^  8  iUp.  94  b»  00  a. 
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reimburse  themselves,  as  they  are  empowered  to  do,  in  respect  of  any 
charges  incurred  by  them  in  executing  the  trusts.     Doe  dem.  Daries  t. 
Davies,  1  Q.  B.  430  (E.  0.  L.  R.  vol.  41),  is  a  direct  authority  in  faTonr 
of  the  defendants.     Ball  v.  Harris,  4  Myl.  &  C.  264,  is  also  in  point 
[Williams,  J. — In  Doe  dem.  Davies  v,  Davies  there  was  an  express 
direction  to  the  trustees  to  raise  money  upon  the  real  estate ;  here  there 
is  merely  a  charge  upon  the  property  in  case  of  a  certain  contingency. 
If  the  trustees  here  were  expressly  directed  to  pay  the  debts  oat  of  the 
real  estate,  no  doubt  they  must  take  the  fee.]    They  are,  at  all  events, 
expressly  directed  to  reimburse  themselves ;  and  they  could  not  be  cer- 
tainly enabled  to  do  that,  unless  they  took  the  fee.     And,  even  if  there 
be  only  a  charge  and  no  direction  to  pay,  the  trustees  take  the  fee 
where,  as  here,  there  are  express  words  giving  them  an  estate  in  fee 
simple ;  Rackham  v.  Siddall,  1  Macn.  &  G.  607,  615.     That  mtention 
is  clear  here ;  and  one  strong  presumption,  in  favour  of  such  intention, 
arises  from  the  fact  that  all  the  limitations  in  the  will  are  introduced  by 
*fi9^1  ^^^^®  ^^  trust.     In  Doe  *dem.  Shelley  v.  Edlin,  4  A.  &  E.  682, 
-*  690  (E.  C.  L.  R.  vol.  81),  the  Court,  in  giving  judgment,  ex- 
plained and  qualified  the  general  rule  that  trustees  take  only  such  an 
estate  as  is  sufficient  to  enable  them  to  execute  their  trust,  and  observed 
that  the  cases  in  which  that  rule  had  been  laid  down  and  followed  were 
cases  where,  upon  the  face  of  the  instrument  itself,  and  for  the  purpose 
of  carrying  the  trusts  into  execution,  and,  in  some  instances,  of  carry* 
ing  out  also  the  obvious  intention  of  the  testator,  it  was  necessary  to 
hold  that  the  trustees  took  such  limited  estate.     None  of  these  reasons 
for  such  a  construction  exist  in  the  present  case ;  in  fact,  the  instrt* 
ment  itself,  and  the  apparent  intention  of  the  testator,  are  expressly  in 
favour  of  the  trustees  taking  the  fee.     Doe  dem.  Gadogan  v.  Ewart,  7 
A.  &  E.  636  (E.  C.  L.  R.  vol.  34),  and  Blagrave  v.  Blagrave,  4  ExcL 
550,t  are  to  the  same  effect. 

J,  RudaUy  in  reply. — The  intention  of  the  testator,  gathered  from 
the  language  of  the  will,  is  not,  as  the  defendants  contend,  to  give  the 
trustees  an  estate  in  fee.  In  the  bequest  of  the  personalty,  it  is  given 
to  the  trustees  « in  trust  to  sell  and  dispose  of  the  same**  for  the  pay- 
ment of  the  legacies  and  debts :  if  the  testator  had  intended  to  give  the 
trustees  an  express  trust  as  to  the  payments  out  of  the  realty,  he  would 
have  used  equally  direct  and  explicit  language.  In  Doe  dem.  Davies 
V.  Davies,  Doe  dem.  Cadogan  v.  Ewart,  and  Doe  dem.  Shelley  v.  Edlin, 
there  was  an  express  direction  to  deal  with  the  realty  given  to  the 
trustees.  In  Rackham  v.  Siddall,  1  Macn.  &  6.  607,  there  was  a  clear 
and  express  devise  to  the  trustees. 

♦6241       *Jbi'VIS,  C.  J. — I  am  of  opinion  that  the  judgment  of  the 

Court  below  must  be  affirmed.     It  is  unimportant,  as  regards 

the  plaintiff's  claim,  whether  the  trustees  took  the  legal  estate  in  fee 

under  the  devise,  or  whethu*  it  gave  them  merely  a  power,  under  ctf^ 
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tain  circumstances,  to  deal  with  the  realty ;  for  in  either  case  there 
would  be  an  outstanding  estate  which  would  bar  the  plaintiff.  But  I 
am  of  opinion  that  the  trustees  did  take  the  legal  estate  in  fee.  The 
words  of  the  actual  devise  to  them,  if  standing  alone,  would  prpbabl}^ 
as  has  been  contended,  put  them  merely  in  the  position  of  conduit 
pipes ;  and,  even  taking  into  consideration  the  trusts  in  favour  of  the 
daughter,  they  might  be  held  to  take  an  estate  in  fee  for  her  life  only, 
the  equitable  estate  being  in  her,  with  an  executory  devise  over  to  the 
heirs  of  her  body.  But,  in  a  later  part  of  the  will,  comes  the  provi- 
BioQ  <<that  it  shall  and  may  be  lawful  for"  the  trustees,  <<and  each  of 
them,  their  and  each  of  their  heirs,  executors,  and  administrators," 
"out  of  the  same  premises  hereby  devised  to  them  respectively  to  de- 
duct and  reimburse  him  and  themselves  respectively"  all  charges  and 
expenses  incurred  by  them  in  carrying  out  the  trusts  of  the  will.  So 
that  we  have,  first,  an  express  devise  of  land  to  thW  in  fee,  and  then 
a  provision  that  they  may  deal  with  such  land,  so  devised  to  them,  for 
the  purpose  of  reimbursing  themselves.  That  is  different  from  a  mere 
charging  of  the  land  for  that  purpose,  without  a  previous  express  de- 
vise, in  which  case  the  trustees  would  have  had  a  power  only :  here  the 
language  of  the  will  is  sufficient  to  give  them  a  legal  estate  in  fee ;  and 
there  is  no  reason  why  we  should  cut  such  estate  down  to  a  mere  power. 
Judgment  will  therefore  be  for  the  defendants. 

*  Williams,  J. — I  also  am  of  opinion  that  the  defendants  are  r*/>o- 
entitled  to  our  judgment,  though  not  exactly  for  the  same  ^ 
reasons  as  those  given  by  the  Lord  Chief  Justice.  I  prefer  to  rest  my 
decision  upon  the  ground  that  the  will  at  all  events  gave  a  power  to  the 
trnstees  to  deal  with  the  realty ;  that  that  power  was  well  executed  by 
them  in  the  creation  of  the  term ;  that  that  term  is  still  in  existence, 
inasmuch  as  we  cannot  presume  it  to  have  been  surrendered ;  and  that 
therefore  the  plaintiff's  claim  is  barred. 

Pollock,  C.  B.,  Cresswbll,  J.,  Martin,  B.,  Crowder,  J.,  Willes, 
J.,  and  B&AMWELL,  B.,  concurred  in  affirming  the  judgment. 

Judgment  affirmed.(a) 

(a)  The  cose  in  the  Exchequer  Chamber  is  reported  by  Franeu  Ellis,  Esq. 


RICHARD  CHAMBERLAYNE  v.  ELIZABETH  CHAMBER- 

LAYNE.    [Feb.  23,  1856.] 

Dtnw  of  freeholds  to  A.,  "  to  hold  to  him  and  the  hoir  male  of  bis  body  lawfully  begotten,  an< 
the  heirs  and  assigns  of  surb  heir  male  for  ever;"  "but,  in  case"  A.  "sbuU  hopp^n  to  die 
vitbout  leaving  any  son  of  bi«  body  lawfully  begotten,"  then  to  B.,  "hia  heirs  and  assigns  for 
ever,"  subject  to  the  payment  by  B.  of  S002.  to  the  daughters  of  A.,  or  sueh  of  titem  as  should 
be  lii-iag  %t  his  decease." 

Beld,  to  the  £xch.  Ch.,  aflEirming  the  judgment  of  Q.  B.,  that  A.  took  an  estate  for  life,  with 
contingent  remainder  in  fee  to  such  heir  male  of  A.  as  should  be  living  at  the  time  of  his 
decease ;  and,  failing  such  heir,  to  B.  in  fee. 
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This  was  an  action  of  ejectment,  in  which  the  claimant  claimed  It 
have  been  entitled,  on  8th  January,  1855,  to  the  possession  of  certtia 
freehold  lands  and  hereditaments,  situate  at  Moreton  Valence,  in  tke 
county  of  Gloucester,  called  Grove  Cottage  Farm.  The  defendant 
*r9fil  ^-PP®*^®^  thereto ;  and,  with  the  consent  of  *the  parties,  and 
■'  by  an  order  of  Erie,  J.,  pursuant  to  The  Common  Law  Proce- 
dure Act,  1852,  a  case  was  stated  for  the  opinion  of  the  Court,  which 
was  substantially  as  follows. 

Richard  Chamberlayne,  being  seised  in  fee  simple  of  the  freehold 
lands  and  hereditaments  in  question,  on  16th  September,  1883,  made 
his  will,  of  which  the  following  is  the  part  material  for  the  decision  of 
the  present  question. 

<<  I  give,  devise,  and  bequeath  unto  my  son  Joseph  Chamberlayne  aO 
that  my  freehold  messuage  or  dwelling-house,  together  with  the  out- 
buildings, lands,  hef  editaments,  and  premises  thereunto  belonging,  called 
Grove  Cottage  Farm,  situate,''  &c.,  <<to  hold  to  him  and  the  heir  male 
of  his  body  lawfully  begotten,  and  the  heirs  and  assigns  of  such  heir 
male  for  ever ;  subject  nevertheless,  and  I  hereby  charge  such  messuage, 
lands,  hereditaments,  and  premises  with  the  payment  of  five  shillingi 
weekly,  and  every  week,  from  the  day  of  my  decease,  unto  my  daughter 
Esther,  the  wife  of  Thomas  Smith,  for  and  during  the  term  of  her 
natural  life,  the  same  not  to  be  subject  or  liable  to  the  debts,  control, 
or  engagements  of  her  said  husband,  and  her  receipt  alone  to  be  a  dis- 
charge for  the  same :  and,  upon  the  decease  of  the  said  Esther  Smith, 
I  charge  the  same  hereditaments  and  premises  with  the  payment  of 
nineteen  guineas  to  each  of  her  children  that  shall  be  living  at  the  time 
of  her  decease :  and  I  also  charge  and  subject  the  same  hereditaments 
and  premises  to  the  payment  of  five  shillings  weekly,  and  every  week, 
from  the  day  of  my  decease,  unto  my  wife,  for  and  during  the  term  of 
her  natural  life."  The  testator  then,  after  directing  that  his  nife 
^ooy-i  should  have  the  right  to  use  and  "^occupy  part  of  the  said  dwelling- 
-'  house  and  furniture,  devised  as  follows :  <<  my  will  is  that,  in  caae 
my  said  son  Joseph  shall  happen  to  die  without  leaving  any  son  of  his 
body  lawfully  begotten,  then,  and  in  that  event,  I  give,  devise,  and  be- 
queath the  said  messuage,  farm,  lands,  and  hereditaments  unto  my  son 
Richard  Chamberlayne,  his  heirs  and  assigns  for  ever;  but  subject 
nevertheless,  not  only  to  the  charges  and  payments  hereinbefore  made 
thereupon  and  thereout,  but  also  subject  and  charged  with  the  payment 
by  my  said  son  Richard  of  800i.  unto  the  daughters  of  my  said  son 
Joseph,  or  to  such  of  them  as  shall  be  living  at  the  time  of  his  decease, 
in  equal  shares  and  proportions;  and,  if  there  shall  be  but  one  sudii 
daughter,  then  the  whole  to  such  only  daughter."  After  making^ 
various  other  bequests,  the  testator  devised  as  follows :  *<  And  as  to  ill 
moneys  in  the  house,"  &c.,  «  and  all  other  my  real  and  personal  estate 
not  hereinbefore  disposed  of,  I  give  and  bequeath  the  same  and  everj 
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part  thereof  unto  all  my  children,  except  my  sons  Joseph  and  Edward, 
and  my  daughter  Esther  (whom  I  have  otherwise  provided  for  in  this 
my  will),  to  he  equally  divided  among  them,  share  and  share  alike,  and 
the  issue  of  either  of  my  said  children  that  shall  he  dead  at  the  time 
of  my  decease  to  take  the  share  of  his  or  their  deceased  parent/' 

On  8th  October,  1834,  the  said  Bichard  Ghamberlayne  duly  executed 
a  codicil  to  the  above-mentioned  will,  in  which  (reciting  that  his  daughter 
Mary  had  died  since  the  making  of  his  said  will)  he  made  a  fresh  dis- 
position of  certain  personal  estate,  not  material  to  the  merits  of  the 
present  case. 

On  the  16th  July,  1836,  the  said  testator  died  without  having  revoked 
or  altered  his  said  will  except  by  the  *8aid  codicil.  At  the  time  r^^/tno 
of  his  death  the  said  testator  left  a  widow  and  three  sons,  that  ^ 
is  to  say,  the  said  Joseph  Ghamberlayne,  the  eldest  son,'  Edward 
Chamberlayne,  the  second  son,  and  the  said  Bichard  Ghamberlayne 
(the  claimant),  the  youngest  son,  and  two  daughters,  Esther,  wife  of  the 
said  Thomas  Smith,  and  Harriet  Ghamberlayne,  him  surviving :  and  his 
son  Joseph  Ghamberlayne  entered  into  possession  of  the  premises  in 
question,  and,  acting  on  the  assumption  that  he  had  acquired  an  estate 
tail,  and  was  actual  tenant  in  possession  of  the  premises  in  question 
under  his  father's  will,  on  12th  October,  1886,  under  the  advice  of 
eounsel,  made  and  executed  a  disentailing  deed  under  stat.  8  &  4  W.  4, 
c.  74,  8.  15,  which  deed,  except  in  so  far  as  such  deed  may  be  a£fected 
by  the  circumstances  in  the  case  stated,  did  destroy  the  estate  tail  and 
the  powers  to  take  effect  after  the  determination  or  in  defeasance  of  such 
estate  tail.  The  said  Joseph  Ghamberlayne  continued  in  possession  of 
the  premises  in  question  up  to  7th  January,  1855,  when  he  died,  .with- 
out ever  having  had  a  son,  but  having  four  daughters,  three  born  during 
his  father  Bichard  Gh^mberlayne's  lifetime,  the  youngest  born  after- 
wards. By  his  will,  dated  24th  November,  1836,  the  said  Joseph 
Chamberlayne,  on  the  assumption  that  he  had  barred  the  entail,  and 
had  acquired  for  himself  the  fee  simple  of  the  premises  in  question, 
appointed  his  wife  executrix,  and  devised  a  life  estate  therein  to  his 
said  wife  Elizabeth  Ghamberlayne,  the  defendant,  who  is  now,  by  her 
tenant,  in  possession  of  the  premises.  Bichard  Ghamberlayne,  the 
claimant,  being  the  Bichard  Ghamberlayne  mentioned  in  the  testator 
Bichard  Ghamberlayne 's  will,  claims  the  premises  in  question  on  the 
grounds  that,  under  his  *father  Bichard  Chamberlayne 's  will,  a  r^/»oQ 
life  estate  only  passed  to  Joseph  Ghamberlayne,  and  not  an  ^ 
estate  tail,  and  that  the  disentailing  deed  above  mentioned,  executed 
by  Joseph  Ghamberlayne,  was  wholly  inoperative  to  give  Joseph 
Chamberlayne  an  estate  in  fee  simple. 

The  question  for  the  opinion  of  the  Gourt  is :  Was  Bichard  Gham- 
berlayne entitled  to  the  possession  of  The  Grove  Gottage  Farm  under 
his  father's  will,  and  under  the  circumstances  above  mentioned  ?     K 
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the  Court  shall  be  of  opinion  that  he  was  entitled,  judgment,  by  con- 
fession, to  be  entered  for  the  claimant ;  if  they  shall  be  of  opinion  that 
he  was  not  so  entitled,  judgment  of  nolle  prosequi  to  be  entered. 

The  case  was  argued,  in  the  Court  of  Queen's  Bench,  in  last  Hiltrj 
Term,(a)  by  J.  Q-ray^  for  the  plaintiff,  and  HanneUy  for  the  defendant. 
It  is  considered  sufficient  to  refer  to  the  argument  in  the  Court  of  Ex- 
chequer Chamber,  and  to  the  judgments  of  the  two  Courts. 

Cur.  adv.  vvJtL 

Crompton,  J.,  in  the  following  Vacation  (February  23d),  deliverrf 
the  judgment  of  the  Court. 

In  this  case  the  testator,  by  a  will  dated  in  1838,  devised  the  freehold 
dwelling-house  in  which  he  resided,  with  land,  &c.,  unto  his  son  Joseph 
Chamberlayne,  to  hold  to  him  and  the  heir  male  of  his  body  lawfully 
begotten,  and  the  heirs  male  of  such  heir  male  for  ever,  subject  to  % 
charge  of  5«.  per  week,  from  the  day  of  his  decease,  to  his  daughter 
Esther  during  the  term  of  her  natural  life,  and,  after  her  death,  to  % 
charge  of  19Z.  19«.  to  each  of  her  children  that  should  be  then  living; 
♦fi^m  ^^^  ^^  *subject  to  a  charge  of  5«.  a  week  to  his  wife  during 
^  the  term  of  her  natural  life ;  and  with  the  direction  that  his  wife 
should  have  the  exclusive  use  of  a  bed-room,  and  the  use,  when  sh« 
thought  proper,  of  the  kitchen  in  the  dwelling-house.  The  will  then 
proceeded  as  follows.  But  «  my  will  is  that,  in  case  my  said  son  Joseph 
shall  happen  to  die  without  leaving  any  son  of  his  body  lawfully  begot- 
ten, th^n  and  in  that  event  I  give,  devise,  and  bequeath  the  said  mes- 
suage," &c.,  "  unto  my  son  Richard  Chamberlayne,  his  heirs  and  assigifi 
for  ever ;  but  subject  nevertheless,  not  only  to  the  charges  and  payments 
hereinbefore  made  thereupon  and  thereout,  but  also  subject  and  charged 
with  the  payment  by  my  said  son  Richard  of  300Z.  unto  the  daughtcra 
of  my  said  son  Joseph,  or  to  such  of  them  as  shall  be  living  at  the  time 
of  his  decease,  in  equal  shares  and  proportions ;  and,  if  there  shall  be 
but  one  such  daughter,  then  the  whole  to  such  only  daughter."  The  tes- 
tator left  three  sons,  Joseph,  Edward,  and  Richard,  and  two  daughters. 
Joseph  conceiving  himself  to  be  tenant  in  tail  male,  executed  a  disen- 
tailing dped :  and  the  question  for  our  decision  isj  Whether  he  v«8 
tenant  in  tail  or  tenant  for  life  only,  in  which  latter  case  Richard,  the 
claimant  in  ejectment,  would  have  become  entitled  on  the  death  of 
Joseph,  who  died  in  1855  without  ever  having  had  a  son,  and  leaving 
daughters  only.  * 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  devise  to  tie 
heir  male  of  the  body  in  the  singular  with  a  devise  over  to  the  heirs 
and  assigns  of  such  heir  male,  would  fall  within  the  rule  in  Archer's 
Case,  1  Rep.  66  a.  On  the  other  side,  it  was  pointed  out  that  the 
*6^n  ^"S'^*''^  devise  *was  to  Joseph ;  and  that  the  words  "heir  male 
■'  of  his  body,  and  the  heirs,"  &c.,  "of  such  heir  male,"  occnr 

(a)  Janoary  26th.    Before  Lord  Campbell,  C.  J.,  Wightman  aod  Crcmpton,  Js. 
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only  under  the  habendum,  <<  to  hold  to  him  and  the  heir  male,"  &c. : 
as  if  the  whole  estate  was  to  be  given  to  him^  and  the  words  as  to  heirs, 
&c.,  were  only  to  show  what  the  estate  limited  to  him  was  to  be.  Pro- 
bably the  fact  of  the  words  as  to  the  heir  male,  &c.,  occurring  in  the 
habendum  only  would  not,  in  a  will,  be  taken  as  sufficient  to  counter- 
raU  the  inference  of  intention  arising  from  the  use  of  the  word  heir 
male  of  the  body  in  the  singular  with  an  express  limitation  over,  not  to 
heirs  of  the  body,  but  to  the  heirs  and  assigns  of  such  heir  male. 

Another  point  more  relied  on  was  the  absence  of  an  express  estate 
for  life  to  Joseph :  and  this,  it  was  said,  was  sufficient  to  distinguish 
the  present  from  Archer's  Case,  and  the  class  of  cases  decided  on  the 
authority  of  that  case,  ending  with  the  case  of  Willis  v.  Hiscox,  4  M. 
&  Cr.  197,  before  Lord  Gottenham. 

It  was  said  that  in  all  these  cases,  except  the  case  of  Lowe  v.  Davies, 
2  Ld.  Raym.  1561,  where  the  limitations  were  to  the  first  and  other 
sons  in  succession,  there  was  an  express  life  estate  given  in  the  first 
instance.  This,  however,  seems  hardly  sufficient  to  take  the  case  out 
of  the  effect  of  a  rule  founded  on  an  intention  manifested  by  the  tes- 
tator, of  making  the  person  who  shall  fill  the  character  of  heir  male  the 
origin  or  stirps  of  a  new  line  of  descent  differing  from  the  one  which 
would  arise  from  the  use  of  the  words  heir  male  of  the  body,  or  heirs 
male  of  the  body.  And,  in  Lowe  v.  Davies,  the  first  words  would  clearly 
have  given  an  estate  tail ;  and  subsequent  words,  showing  that  the  sons 
were  to  be  *the  origin  of  a  new  estate  tail,  were  allowed  to  con-  r^non 
trol  the  first  clear  words  of  inheritance,  "heirs  of  the  body,"  *- 
not  "heir"  in  the  singular,  as  in  the  present  case.  And  the  argument 
of  there  being  no  express  life  estate  was  there  relied  on  at  the  bar,  but 
did  not  prevail  with  the  Court. 

To  explain  this  devise  in  the  present  case,  each  party  relied  on  that 
part  of  the  will  which  gave  the  estate  over  to  Richard  on  Joseph  hap- 
pening to  die  without  leaving  any  son  of  his  body  lawfully  begotten. 
The  one  side  construed  the  word  "son"  as  "general  issue  male,"  and 
treated  the  limitation  over  as  on  a  general  indefinite  failure  of  issue 
male :  whilst  the  other  party  treated  the  limitation  as  one  that  must 
take  effect  on  Joseph  dying  without  leaving  issue  male  at  his  death. 
The  defendant  argued  that  the  word  "son"  could  not  be  construed  in 
60  strict  a  sense ;  as,  in  that  case,  if  an  eldest  son  of  Joseph  had  died 
in  his  lifetime  leaving  a  son,  the  estate  would  not  have  passed  to  that 
son,  which  could  hardly  have  been  the  intention  of  the  testator.  The 
word  "  son"  often  means  issue  male  generally,  when  such  a  construction 
corresponds  best  with  the  apparent  intention :  and,  if  it  were  necessary 
to  construe  the  words  "without  leaving  a  son,"  &c.,  either  as  an  indefi- 
nite failure  of  issue,  or  as  confined  to  the  dying  without  leaving  a  son 
m  the  strictest  sense  of  the  word,  there  might  be  considerable  difficulty 
in  attributing  the  latter  meaning  to  the  expression.     The  word,  how- 
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ever,  may  i^ell  be  construed,  consistently  with  the  first  limitation,  w 
«heir  male  of  the  body."  And,  if  more  consistent  with  the  intentiot 
of  the  testator  to  be  collected  from  the  will,  we  should  have  no  hesitatioi 
in  construing  the  word  <<son  of  his  body  lawfully  begotten,"  in  thts 
^^oo-i  clause,  *as  meaning  the  same  as  the  expression  « heir  male  of 
-'  the  body"  in  the  original  limitation. 

This  second  clause,  therefore,  as  well  as  the  first,  is  capable  of  either 
of  the  constructions  sought  to  be  put  upon  the  devise  by  the  respectire 
parties. 

The  only  other  part  of  the  will  which  can  be  looked  to,  as  famishing 
any  assistance  in  the  construction  of  the  devise  in  question,  is  the  part 
immediately  following  the  devise  over  to  Richard,  which  creates  dit 
charge  in  favor  of  the  daughters  of  JosejA.  The  premises  are  devised 
over  to  Richard  Chamberlayne,  his  heirs  and  assigns,  but  subject,  not 
only  to  the  before-mentioned  charges,  ^  but  also  subject  and  charged 
with  the  payment  by  my  said  son  Richard  of  3002.  unto  the  daughters 
of  my  said  son  Joseph,  or  to  such  of  them  as  shall  be  living  at  the  time 
of  his  decease,  in  equal  shares  and  proportions ;  and,  if  there  shall  be 
but  one  such  daughter,  then  the  whole  to  such  only  daughter."  Thk 
provision  appears  to  contemplate  the  death  of  Joseph  as  the  time  for 
the  vesting  of  the  estatein  Richard,  subject  to  the  charge  in  favour  of 
such  of  the  daughters  of  Joseph  as  shall  be  living  at  his  death.  The 
estate  was  then  to  go  over,  subject  to  that  charge ;  and  the  objects  oi 
the  charge  were  to  be  determined  by  the  state  of  things  at  the  death 
of  Joseph.  It  is  not  perhaps  absolutely  inconsistent  with  the  rest  of 
the  will  that  the  objects  of  the  testator's  bounty  as  to  the  3002.  shovld 
be  determined  at  the  time  of  the  death  of  Joseph,  and  that  the  estate 
should  go  over  on  the  indefinite  failure  of  issue  at  any  time :  but  it  is 
a  much  more  probable  construction,  that  the  testator  intended  that  the 
persons  to  take  that  bounty,  to  be  paid  by  Richard,  should  be  asoer- 
^^o 4-1  tained  at  the  same  time  that  the  right  to  it  accrued  *and  vested 
^  in  Richard,  at  the  death  of  Joseph ;  the  charge  being  placed  on 
Richard  personally,  and  not  on  the  estate,  perhaps  somewhat  strengthen! 
this  view. 

We  think  that  the  best  way  of  carrying  out  the  intention  of  the 
testator,  as  expressed  by  the  different  parts  of  this  will,  is  to  hold  that 
the  devise  in  question  was  a  devise  to  Joseph  for  life  with  a  contingent 
remainder  to  the  party,  if  any,  who  should  answer  the  description  of 
the  heir  male  of  his  body  at  his  death.  By  this  construction  we  give 
effect  to  every  provision  and  every  word  of  the  will,  and  are  not  obliged, 
as  we  should  by  the  other  suggested  construction,  to  reject  any  part 

We  give  efiect,  first,  to  the  expression  "heir  male"  in  the  singular, 
which,  being  repeated  in  the  next  limitation,  can  hardly  be  treated  as 
having  been  used  by  accident :  we  also  give  effect  to  the  limitation  in 
fee  to  the  heir  male  of  the  body ;  whereas,  on  the  other  construction, 
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ve  iDQSt  entirely  reject  the  words  <<aDid  to  his  heirs  and  assigns  for 
ever;*'  which  would  certainly  be  doing  great  yiolence  to  a  devise  so 
dearly  expressed  as  this  is  by  the  repeated  use  of  the  word  «  heir"  in 
the  singular,  and  by  the  addition  of  the  words  of  the  limitation  in  fee. 

We  give,  also,  proper  effect  to  the  word  son,  which  may  well  mean 
the  particular  grandson  or  future  issue  male  of  the  body,  as  well  as  the 
collective  issue  which  it  is  often  construed  to  mean.  And  we  also  give 
what  seems  to  us  the  proper  effect  to  the  clause  as  to  the  charge  over 
of  the  300;. 

We  think,  therefore,  that  our  judgment  should  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


*m  THE  EXCHEQUER  CHAMBER.         [*635 

Jun^  2. 

Thb  defendant  alleged  error  in  the  Exchequer  Chamber.     The  plain- 
tiff denied  the  allegation. 

Bannen,  for  the  plaintiff  in  error. — It  is  clear,  both  from  the  lan- 
guage of  the  actual  devise  to  him,  and  from  that  of  the  devise  over,  that 
Joseph  Chamberlayne  took  an  estate  tail  under  the  will.  First,  as  to 
the  devise  itself.  It  is  <<  to  him  and  the  heir  male  of  his  body  lawfully 
begotten,  and  to  the  heirs  and  assigns  of  such  heir  male  for  ever."  If 
the  testator  had  intended  to  give  him  only  an  estate  for  life,  the  will 
would  have  contained  an  express  devise  to  that  effect.  In  Archer's 
Case,  1  Rep.  66  a,  which. will  be  relied  on  by  the  other  side,  there  was 
an  express  devise  of  a  life  estate,  which  is  given  by  the  Court  as  one 
of  the  grounds  of  their  judgment.  The  same  observation  applies  to 
Luddington  v.  Kime,  1  Ld.  Baym.  208,  and  Shaw  v.  Weigh,  2  Strange, 
798,  which  will  probably  be  cited  for  the  defendant  in  error.  And,  in 
those  cases,  besides  an  express  devise  for  life,  the  words  «  without  im- 
peachment of  waste''  and  «  without  committing  waste"  were  used,  and 
were  relied  on  by  the  Court  in  giving  judgment.  Even  such  express 
devise  has  not  always  been  held  to  limit  the  estate  of  the  ancestor  to 
one  for  life.  In  Clerk  v.  Day,  Cro.  Eliz.  813,  where  the  testator  de*- 
rised  to  his  daughter  for  life,  and,  if  she  married  after  his  death,  and 
had  *"  heir  of  her  body,"  then  to  such  heir,  the  Court  was  di-  r*^q/» 
Tided  in  opinion,  the  Chief  Justice  holding  that  the  daughter  ^ 
took  an  estate  tail,  notwithstanding  the  express  devise  for  life :  and  the 
rest  of  the  Court  seem  to  have  based  their  decision,  that  she  took  an 
estate  for  life  only,  solely  on  the  fact  of  such  express  devise.  And  in 
King  V,  Melling,  2  Vent.  225,  where  the  testator  devised  to  his  son  for 
life,  and  after  his  decease  to  the  issue  of  his  body  lawfully  begotten, 
and  for  want  of  such  issue  to  J.  M.  and  his  heirs.  Lord  Hale,  after  much 
consideration,  as  he  states,  held  that  the  son  took  an  estate  tail.  But, 
at  all  events,  in  the  absence  of  an  express  devise  for  life,  the  words 
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"heir  male"  are  words  of  limitation.  They  have  never,  under  these 
circumstances,  been  held  to  be  words  of  purchase,  except  where  their 
technical  meaning  is  controlled  or  explained  by  subsequent  words  in 
the  will,  as  in  Lowe  v.  Davies,  2  Ld.  Baym.  1561,  and  in  Goodtitle  v. 
Herring,  1  East,  264,  which  is  commented  on  in  East  v.  Twyford,  4  H. 
L.  Ca.  617.  But  here  there  are  no  such  qualifying  words.  A  dis- 
tinction may  perhaps  be  attempted  between  "  heirs'*  and  "  heir."  But 
the  word  heir,  in  the  singular,  is  primarily  a  word  of  limitation.  In 
Burley's  Case,  2  Vent.  230,  cited  by  Lord  Hale  in  King  v.  MeUing, 
a  devise  to  A.  for  life,  remainder  "  to  the  next  heir  male,"  and  in  de- 
fault of  such  heir  male,  remainder  over,  was  held  to  create  an  e$t&te 
tail  in  A.  Richards  v.  Bergavenny,  2  Vern.  324,  is  an  authority  for 
the  plaintiff  in  error.  There  a  devise  to  B.  «  and  such  heir  of  ber 
body  as  should  be  living  at  her  death,"  and,  in  default  of  such,  re- 
mainder over,  was  held  to  give  an  estate  tail  to  B.  It  is  contended, 
*fi^71  ^^  *^^  other  side,  *that  the  effect  of  the  words  "  heir  male"  is  con- 
^  trolled  by  the  subsequent  words :  (<  And  the  heirs  and  assigns  of 
such  heir  male  for  ever."  But  those  words  are  merely  formal,  and 
cannot,  at  all  events,  be  held  to  alter  the  course  of  succession.  In 
Fearne  On  Contingent  Remainders,  p.  183,  it  is  said  that  ^<  where  the 
first  words  give  an  estate  tail  general,  and  the  words  engrafted  thereon 
are  words  serving  to  limit  the  fee,"  "the  annexed  words  of  limitation 
are  not  to  be  attended  to."  And  in  Powell  On  Devises,  Vol.  I.  p.  304 
(3d  ed.),  it  is  laid  down  that,  "  neither  words  of  limitation  superadded 
on  the  word  '  heir*  in  the  singular  number,  nor  the  words  first,  next,  or 
eldest  preceding  the  word  <heir,'  are  sufficient  to  show  an  intent  in  the 
testator  to  control  its  technical  import."  Willis  v.  Hiscox,  4  M.  &  C. 
197,  will  perhaps  be  relied  on.  But  there,  again,  there  was  an  express 
devise  for  life  in  the  first  instance.  And  in  Goodright  v.  Pullyn,  2  Ld. 
Raym.  1437,  a  devise  to  A.  for  life,  and  after  his  decease  "  to  the  heiis 
males  of  the  body  of  the  said  A.  and  his  heirs  for  ever,"  was  held  to 
give  an  estate  tail  to  A.,  notwithstanding  even  the  express  devise  for 
life  in  the  first  instance.  Denn  v,  Fuckey,  5  T.  R.  299,  Nash  v.  Goates^ 
8  B.  &  Ad.  839  (E.  C.  L.  R.  vol.  23),  and  Toller  v.  Attwood,  15  Q. 

B.  929  (E.  C.  L.  R.  vol.  69),  are  to  the  same  effect.     Lord  Coke,  in 

C.  Litt.  22  a,  gives,  as  an  instance  of  what  he  calls  a  <<  coarcted  or  re- 
strained" estate  tail,  a  still  stronger  case,  namely,  a  devise  to  a  man 
and  his  wife,  <<  and  to  one  heir  of  their  bodies  lawfully  begotten,  and  to 
one  heir  of  the  body  of  that  heir  only."  And  in  Dubber  v.  TroDope, 
Ambl.  453,  a  devise  to  T.  for  life,  remainder  to  his  first  son  for  life,  re- 
♦fi^fil  ™*^^^®^  *^  *^®  right  heirs  male  of  his  body,  remainders  over,  *and 

■'  after  to  his  first  heir  male  of  his  body,  and,  in  default  of  such 
heir  male,  over,  was  held  to  give  T.  an  estate  tail  male. 

Next,  the  context  of  the  will  shows,  by  implication,  that  it  was  the 
testator's  intention  that  Joseph  Chamberlayne  should  take  an  estate 
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tail.  The  will  provides  that,  « in  case  mj  said  son  Joseph  shall  happen 
to  die  without  leaving  any  son  of  his  body  lawfully  begotten,"  the  lands 
are  to  go  to  Richard  Ghamberlayne  in  fee,  subject,  among  other  charges, 
to  the  payment  by  him  of  S00{.  to  the  daughters  of  Joseph.  Now,  in 
order  to  make  this  part  of  the  will  consistent  with  the  previous  devise 
to  Joseph  and  the  heir  male  of  his  body  lawfully  begotten,  the  word 
«  son"  must  be  construed  as  «  heir,"  or  the  word  "  heir"  as  "  son."  If 
the  word  «heir"  mean  «son,"  still,  as  Joseph  had  no  son  at  the  time 
of  the  devise,  the  limitation  to  Joseph  and  his  son  would  give  Joseph 
an  estate  tail,  according  to  the  rule  laid  down  in  Wild's  Case,  6  Rep« 
16  a.  But  the  proper  construction  of  the  will  is  to  read  <<son"  as 
« issue  male,"  as  in  Hellish  v.  Mellish,  2  B.  &  C.  520  (E.  C.  L.  R.  vol.  9). 
In  Bifield's  Case,  2  Vent.  230,  cited  in  King  v.  Moiling,  2  Vent. 
225,  where  the  devise  was  to  A.,  «  and  if  he  dies  not  leaving  a  son," 
remainder  over,  the  word  "son"  was  held  to  be  used  as  nomen  collecti- 
Tom,  and  A.  was  held  to  take  an  estate  tail.  It  is  clear  that  it  could 
not  have  been  the  testator's  intention  not  to  provide  for  a  grandson  of 
Joseph,  if  Joseph  should  have  a  son  who  died  in  his  father's  lifetime, 
leaving  issue.  The  Court  below,  in  giving  judgment,  allowed  that  the 
word  "son"  might  fairly  be  construed  as  issue  male.  Then,  what  is 
the  meaning  of  the  words  "  die  without  leaving?"  It  is  contended,  by 
*the  other  side,  that  these  words  mean,  die  without  leaving  at  rj^/^qq 
the  time  of  his  death  (that  being  an  open  question,  as  the  will  ^ 
was  made  before  the  Wills  Act,  7  W.  4  &  1  Vict.  c.  26),  and  that 
therefore,  as  Joseph  left  no  son  at  the  time  of  his  death,  never,  in  fact, 
having  had  one,  the  limitation  over  to  Richard  took  effect.  The  charge 
ia  favour  of  the  daughters  of  Joseph  is  relied  on  in  support  of  this  con- 
fitmction,  as  showing  that  the  testator  had  in  contemplation  the  death 
of  Joseph,  without  leaving  a  son  at  the  time  of  his  death,  as  the  period 
at  which  the  estate  was  to  vest  in  Richard ;  inasmuch  as,  otherwise,  the 
payment  of  the  3002.  might  be  indefinitely  prolonged,  and  the  daugh- 
ters might  not  live  to  receive  it.  But  this  argument  was  held,  in  Doe 
dem.  Todd  v.  Duesbury,  8  M.  &  W.  614,t  to  be  fallacious.  And  in 
Denn  dem.  Geering  v.  Shenton,  Cowper,  410,  a  charge  of  this  kind  was 
not  allowed  so  to  limit  the  effect  of  the  words  "  die  without  leaving  issue 
of  his  body."  In  fact,  the  existence  of  the  charge  is  in  favour  of  the 
wider  construction  of  the  words  in  question.  It  shows  that  the  testator 
intended  to  exclude,  upon  Joseph's  death,  not  only  Edward,  the  eldest 
son,  but  the  daughters  of  Joseph,  from  the  estate.  But,  if,  as  is  con- 
tended by  the  other  side,  an  estate  in  fee  passed,  immediately  upon  the 
death  of  Joseph,  to  the  person  fulfilling  the  designation  of  heir  male  of 
Joseph,  it  would,  in  the  event  of  the  death  of  such  person  intestate  and 
without  heirs,  devolve  upon  the  daughters  of  Joseph,  or  on  Edward, 
before  Richard,  contrary  to  the  intention  of  the  testator.  The  infer- 
ence, therefore,  upon  the  whole,  is  that  the  words  "  in  case  my  said  soid 
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*M(r\  ^'^^^^P^  ^^^^^  happen  to  die  withont  leaying  any  son  of  Iiis  Mj 
-^  ^lawfully  begotten,"  mnst  be  construed  as  meaning,  in  case  of  % 
general  failure  of  male  descendants  of  Joseph.  This  eonstructioii  is  ii 
accordance  with  the  decision  in  Doe  dem.  Oadogan  v.  Ewart,  7  A.  fc  E. 
636  (E.  C.  L.  R.  vol.  84),  where  all  the  cases  in  point,  up  to  that  time, 
are  commented  on,  and  the  cases  of  Target  v.  Gaunt,  1  P.  Wms.  431, 
and  Forth  v.  Chapman,  1  P.  Wms.  668,  both  to  the  same  effect,  are 
supported  by  the  Oourt.  Those  two  cases  are  particularly  important, 
as  showing  the  distinction  which  is  to  be  drawn,  as  regards  the  effect  rf 
such  a  proviso  as  this,  between  a  devise  of  personalty  and  a  devise  «f 
realty.  Stanley  v.  Lennard,  Ambler,  855,  is  a  still  stronger  case  ia 
favour  of  the  plaintiff  in  error.  There  the  devise  was  to  S.  for  life,  re- 
mainder to  his  eldest  son  and  his  issue  male,  <<aDd  for  want  of  issue'* 
of  S.,  remainder  over;  and  it  was  held  that  the  words  «for  want  <tf 
issue"  meant  for  want  of  issue  generally. 

The  effect  of  the  will,  therefore,  is  to  create  an  estate  tail  in  Joseph, 
both  directly,  by  the  words  of  the  devise  to  him  and  the  heir  male  of 
his  body,  and  by  implication,  from  the  devise  over  assigning  the  faihre 
of  Joseph's  male  descendants  as  the  time  at  which  the  Femaindenaaa 
is  to  take. 

J,  Gray,  contrci,  was  not  called  upon. 

Jervis,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  must  be  affirmed.  It  is  not  necessary,  in  deciding  ^ 
question  before  us,  to  discuss  the  cases  which  have  been  cited  on  Ve- 
half  of  the  plaintiff  in  error,  and  on  which  a  very  learned  argument 
*(UM  ^^  ^^^^  raised;  for  the  objections  put  forward  in  that  *argii- 
-^  ment  against  the  construction  adopted  by  the  Court  below,  thongli 
individually  of  some  force,  cannot  stand  againsl  the  obvious  intentioi 
of  the  testator  as  shown  by  the  will  itself.  It  has  been  argued  that 
the  words,  <<  and  the  heirs  and  assigns  of  such  heir  male  for  ever,"  fol- 
lowing the  limitation  to  "the  heir  male"  of  the  body  of  Joseph,  may 
be  rejected  altogether.  No  doubt  there  are  cases  in  which  sudi  words 
have  been  properly  rejected ;  but  there  is  nothing  which  calls  for  their 
rejection  here ;  no  rule  of  law  is  broken  by  giving  them  effect ;  no 
inconsistency  is  introduced  into  the  provisions  of  the  will ;  nor  are  anj 
conflicting  estates  created,  as  in  the  cases  cited.  And,  unless  we  reject 
those  words,  we  cannot  reasonably  come  to  any  other  conclusion  than 
that  Joseph  took  an  estate  for  life,  with  contingent  remainder  in  fee  to 
the  heir  male  of  his  body,  if  there  were  such  heir  male  living  at  ^ 
time  of  his  death ;  if  there  were  none  such,  then  to  Richard  in  fee. 

Pollock,  C.  B.,  concurred. 

Cresswbll,  J. — I  am  of  the  same  opinion.  Here,  as  was  said  bj 
the  Court  in  Lowe  v.  Davies,  2  Ld.  Raym.  1561,  the  whole  will  must 
be  taken  together,  and  one  part  explained  by  the  other.  Looking  at 
the  general  intention  of  the  testator,  as  apparent  in  the  will,  it  is  dear 
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that  the  construction  given  to  the  devise  by  the   Court  below  is 
correct. 

Williams,  J. — I  am  of  the  same  opinion.  It  has  been  argued  that, 
in  the  cases  cited  to  show  that  a  *devi8e  of  this  kind  gave  an  ^^^^^ 
estate  for  life  only  to  the  first  taker,  there  was  an  express  estate  ^ 
for  life  given  him  in  the  first  instance.  But  no  reason  has  been  shown 
why  such  express  devise  should  make  any  difference  in  the  construction 
of  the  whole  limitation ;  and  I  do  not  think  that  it  does.  Then,  this 
case  is  governed  by  Archer's  Case,  1  Rep.  66  a,  and  the  cases  founded 
upon  it.  As  to  rejecting  the  words  «  and  the  heirs  and  assigns  of  such 
heir  male  for  ever,"  that  could  be  done  only  where  the  giving  effect  to 
them  would  create  conflicting  estates,  or  be  repugnant  to  the  general 
intention  of  the  testator.  Neither  of  these  difficulties  exists  in  the 
present  case. 

Martin,  B.— *I  am  of  the  same  opinion.  The  best  method  of  ascer- 
taining the  true  construction  of  a  will,  as  of  any  other  document,  is  to 
gather  the  intention  from  the  language  of  the  instrument  itself,  inde- 
pendently of  any  conclusions  drawn  from  the  construction  of  other 
documents  more  or  less  similar.  I  have  no  doubt  that  the  Court  below 
have  drawn  the  proper  inference  as  to  the  intention  of  the  testator  in 
the  present  case. 

WiLLBS,  J.,  and  Bbamwhll,  B.,  concurred. 

Judgment  affirmed,  (a) 

(a)  The  ease  in  the  Ezoheqaer  Chamber  is  reported  bj  Frauds  EIUb,  Esq. 


♦ROBERTS,  FEREDAY,  and  SMITH,  v.  HAINES. 

June  2. 
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Aa  enelosnre  Aet  gave  power  to  aDot  oommons  and  waste  lands  in  the  manor  of  W.  It  reeited 
that  J.  was  lord  of  the  manor,  and  entitled  to  the  soil  of  the  eommons  and  waste  lands,  and 
enaeted  that  it  should  be  lawful  for  J.,  and  the  lord  of  the  manor  for  the  time  being,  and  his 
sgents,  Ae.,  to  oome  upon  the  oommons  and  waste  lands,  to  search  for  and  get  coal,  erect 
works,  and  iliake  bricks,  making  compensation  to  aoj  person  whose  allotment  should  be 
damaged. 

Agreed :  that  this  conferred  no  power  on  the  lord  so  to  work  the  mines  as  to  destroy  the  support 
of  the  sarfaee. 

It  was  also  enacted  that  the  lord  should  not  open  any  work  on  the  surface  within  forty  yards  of 
any  dwelling-house,  now  or  hereafter  to  be  erected,  nor  get  any  coal  or  iron-stone  under  such 
dwelling-house  within  the  perpendicular  distance  of  forty  yards  fVom  the  foundation ;  and 
that  persons  entitled  to  such  dwelling-houses  might  enter  the  mines  to  discover  the  perpen- 
dicular distance  of  the  dwelling-houses  firom  the  mines,  and,  if  the  mines  were  within  the  per- 
pendicular distance  of  forty  yards  Arom  the  buildings,  so  as  to  endanger  them,  might  repair 
■ad  secure  the  buildings  at  the  expense  of  the  lord. 

Tbe  lord  having  worked  the  mines  at  a  greater  perpendicular  distance  than  forty  yards  from  a 
dwelling-house,  and  thereby  injured  it, 

Held ;  that  he  was  liable  to  an  action,  the  Act  not  interfering  with  the  common  law  right  of  the 
owner  of  the  surface  to  the  support  of  the  subjacent  strata. 

Tbe  declaration  alleged  that,  before  and  at  the  time  of  the  commit- 
ting, &c.,  certain  messuages,  yards,  gardens,  and  appurtenances,  situate 
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at  West  Bromwich,  in  Staffordshire,  were  in  the  possession  and  oceo* 
pation  of  certain  persons  respectively  as  tenants  thereof  to  plaiDtifi^ 
the  reversion  of  the  same  then  and  still  belonging  to  plaintiffs :  md^ 
before  and  at  the  times  aforesaid,  there  were  cert-ain  foundations  b^ 
longing  to  and  supporting  the  said  messuages,  &c.,  which  plaintiffs,  for 
themselves  and  their  tenants  of  the  same  messuages,  &c.,  respectively, 
of  right  had  enjoyed,  and  were  at  the  times  aforesaid  respectively  of 
right  enjoying,  and  still  ought  to  enjoy,  for  the  support  of  the  said 
messuages,  &c.,  without  hindrance  or  disturbance  from  any  person. 
Yet  defendant,  wrongfully  and  without  the  leave  and  license,  and 
against  the  will  of  plaintiffs,  so  wrongfully,  negligently,  and  carelessly 
and  improperly,  and  without  leaving  any  proper  or  sufficient  support  in 
*fiiJ.i  ^^^^  behalf,  worked  certain  mines  under  ground,  under,  *near 
-'  to,  and  adjoining  the  said  messuages,  &c.,  and  in  and  under  and 
near  to  the  said  foundations  thereof,  and  got  and  dug  for,  and  moved 
the  coals,  minerals,  earth,  stones,  and  other  produce  of  the  said  mines, 
under,  near  to,  and  adjoining  the  same  respectively,  that,  by  reason  of 
the  premises,  the  sftid  messuages,  &c.,  have  sunk,  cracked,  and  given 
way,  and  become  greatly  dilapidated  and  injured,  and  are  likely  to,  and 
will  become  untenanted  and  unfit  for  occupation,  and  greatly  diminished 
in  value :  and  plaintiffs  have  been  and  are,  by  reason  of  the  premises, 
greatly  prejudiced  and  aggrieved  in  their  reversionary  estate  and  inte- 
rest of  and  in  the  same. 

Pleas.  1.  Not  guilty. 

2.  That  plaintiffs  have  not,  for  themselves  and  their  tenants,  of  right 
enjoyed,  nor  were  they  at  the  times  aforesaid  respectively  of  right  enjoy- 
ing, nor  still  ought  to  enjoy  the  said  foundations,  in  manner  and  form 
as  in  the  declaration  alleged. 

8.  That  the  said  messuages,  &c.,  in  the  declaration  mentioned  were 
not  in  the  possession  or  occupation  of  certain  persons  respectively  a0 
tenants  thereof  to  plaintiffs ;  nor  did  the  reversion  thereof  belong  to 
the  plaintiffs,  modo  et  formfi. 

Issues  were  joined  on  these  pleas. 

On  the  trial,  before  Gresswell,  J.,  at  the  last  Staffordshire  assizes,  it 
appeared  that  the  place  mentioned  in  the  declaration  had  formed  part 
of  the  commons  and  waste  land  in  the  manor  of  West  Bromwich.  In 
1801  an  Act  of  Parliament  was  passed,  41  G.  3,  (U.  K.)  c.  14,  private: 
<<  For  dividing,  allotting,  and  enclosing  the  several  open  common  fields, 
^M^'\  ^^^^^^  pastures,  '''commons,  and  waste  lands,  within  the  manor 
■*  and  parish  of  West  Bromwich,  in  the  county  of  Stafford." 

The  preamble  of  the  act  recites,  among  other  matters,  as  follows ;  p. 
5  :(a)     . 

(a)  The  oitations  are  given  from  a  printed  copy  of  tbe  Aet  wbiob  was  used  in  the  argament : 
the  aeolioDs  in  this  copy  are  not  nambered.  The  Beporten  hare  been  unable  to  disMTer  wtj 
printed  copy  in  which  Uie  sections  are  numbered. 
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"  Whereas  there  are  within  the  manor  and  parish  of  West  Bromwich, 
in  the  county  of  Stafford,  seyeral  open  common  fields,  common  pastures, 
commons,  and  waste  lands,  containing  together,  by  estimation,  three 
hundred  and  eighty-seven  acres,  or  thereabouts : 

"  And  whereas  Jervoice  Clarke  Jervoice,  Esquire,  is  lord  of  the  manor 
of  West  Bromwich  aforesaid,  and  as  such  is  entitled  to  the  soil  of  the 
said  commons  and  waste  lands." 

The  enactments  material  to  the  present  case  were  as  follows. 

P.  56.  <^  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
said  Jervoice  Clarke  Jervoice,  and  the  lord  of  the  said  manor  for  the 
time  being,  and  his  agents,  servants,  and  workmen,  from  time  to  time 
and  at  all  times  hereafter,  to  come  into  and  upon  the  said  commons  and 
waste  lands  hereby  intended  to  be  enclosed,  or  any  part  or  parts  thereof, 
either  before  or  after  the  same  shall  be  enclosed  (except  as  hereinafter 
is  mentioned)  to  search  for,  dig,  get,  and  raise,  any  coal  and  ironstone 
lying  and  being  in  or  under  the  commons  and  waste  lands,  and  to  erect 
any  work  or  works  for  that  purpose,  and  to  dig  and  take  earth  for 
making  and  to  make  bricks  for  any  such  work  or  works,  and  to  carry 
away  and  dispose  of  such  coal  and  ironstone  to  and  for  his  '''and  r^f^Af^ 
their  own  use,  making  full  and  complete  satisfaction  to  the  per-  *- 
son  or  persons  whose  allotments  shall  be  damaged  or  in  any  manner 
injured  by  the  working,  getting,  having,  taking," 

P.  57.  <<  and  carrying  away  the  said  mines  of  coal  and  ironstone,  or 
making  of  bricks  as  aforesaid,  and  also  putting  the  lands  so  to  be  en- 
tered upon  as  aforesaid,  in  the  same  state  and  condition  as  they  were 
when  entered  upon,  or  as  near  thereto  as  the  nature  of  the  case  will 
admit. 

<«  And  be  it  further  enacted,  that  the  lord  of  the  said  manor  for  the 
time  being,  or  other  person  or  persons  as  aforesaid,  shall  on  no  account 
whatsoever  open,  dig,  sink,  or  carry  on  any/ work  on  the  surface  of  the 
ground  for  getting  coal  and  ironstone  as  aforesaid,  within  the  distance 
of  forty  yards  of  any  dwelling-house  or  dwelling-houses  now  or  here- 
after to  be  erected  upon  the  said  commons  or  waste  lands,  nor  shall  they 
get  any  coal  or  ironstone  under  any  dwelling-house  or  dwelling-hou8e& 
now  or  hereafter  to  be  erected  upon  the  said  waste  lands,  within  the 
perpendicular" 

P.  58.  <<  distance  of  forty  yards  of  the  foundation  of  any  such  build- 
ings now  or  hereafter  to  be  built  as  aforesaid,  except  as  hereinafter 
mentioned. 

"  And,  for  the  better  discovering  and  bringing  to  justice  all  and  every 
person  and  persons  who  shall  or  may  open,  dig,  sink,  or  can*y  on  any 
work  for  the  getting  of  coal  under  any  dwelling-house  or  dwelling- 
houses  now  or  hereafter  to  be  built  on  the  said  commons  or  waste  lands 
within  the  perpendicular  distance  of  forty  yards  from  the  same,  Be  it 
further  enacted,  that  it  shall  be  lawful  for  the  person  or  persons  who 
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shall  or  may  be  entitled  to  such  dwelling-house  or  dwelling-houses,  bj 
♦Rd7i  *^hci^s^I^6s>  their  agents  and  servants,  from  time  to  time  and  at 
^  all  times  to  enter  and  go  down  into  such  mines  of  coal  and  iron- 
stone which  shall  or  may  from  time  to  time  be  opened,  and  to  make  use 
of  the  machinery  belonging  thereto  for  that  purpose,  and  thereto" 

P.  59.  « view,  search,  measure,  latch,  and  use  all  other  means  for 
discoveriug  the  perpendicular  distance  of  the  said  dwelling-house  or 
dwelling-houses  from  such  mines  as  shall  or  may  be  from  time  to  time 
at  work,  got,  or  getting,  so  that  the  perpendicular  distance  of  the 
nearest  approach  of  such  mines  of  coal  and  ironstone  to  the  said  respec- 
tive buildings  may  be  thereby  fully  ascertained  and  determined ;  and 
in  case  it  shall  happen  that  such  mine  or  mines  have  been  or  shall  be 
worked  or  got  within  the  perpendicular  distance  of  forty  yards  as  afore^ 
said,  from  the  said  respective  buildiugs,  whereby  the  same  shall  or  may 
be  endangered,  it  shall  be  lawful  for  the  person  or  persons  entitled  as 
aforesaid,  their  heirs  and  assigns,  and  for  their  agents,  servants,  and 
workmen,  at  the  expense,  costs,  and  charges  of  the  lord  of  the  said 
manor  for  the  time  being,  to  enter  into  or  upon  such  mine  or  mines, 
and  from  time  to  time  to  use  all  necessary  and" 

P.  60.  <(  reasonable  ways  or  means  for  repairing,  supporting,  sustain- 
ing,  securing,  and  making  safe  the  said  respective  buildings,  and  such 
expenses,  costs,  and  charges  shall  be  recovered  by  the  person  or  persons 
entitled  as  aforesaid,  of  and  from  the  lord  of  the  said  manor  for  the 
time  being,  together  with  all  damages  they  or  either  of  them  shall  or 
may  sustain  for  or  by  reason  of  such  mines  being  worked  and  got  within 
the  distance  aforesaid." 

The  Act  then  empowered  Commissioners  to  divide  and  allot  the  com- 
mons and  waste  lands. 

*6481  *The  plaintiffs  were  entitled  to  the  reversion  claimed,  by  title 
^  derived  from  the  original  allottee  of  the  surface  under  the  Act 
The  defendant  was  the  manager  of  the  mines  for  parties  deriving  title 
from  Mr.  Jervoice,  the  lord  of  the  manor  at  the  time  of  the  passing  of 
the  Act.  He  had  worked  the  mines  under  the  houses  which  were 
damaged ;  but  not  within  the  forty  yards  of  any  dwelling-house.  The 
jury  found,  by  the  consent  of  the  counsel  for  the  plaintiffs,  that  the 
mining  works  had  been  performed  with  at  least  ordinary  care :  but  thej 
found  that  the  damage  had  been  occasioned  by  the  working,  and  that, 
«ven  without  the  weight  of  the  houses,  the  ground  would  have  given 
way  by  reason  of  the  working.  The  counsel  for  the  defendant  contended 
that  the  lord  of  the  manor  either  retained,  after  the  enclosure,  the  same 
right  of  mining  which  he  had  possessed  while  the  whole  soil,  above  and 
below,  belonged  to  him,  or  that  the  Act  reserved  to  him  the  power  rf 
working  the  mines,  except  within  the  specified  distance  from  dwelling- 
houses,  provided  this  were  done  with  ordinary  care.  A  verdict  was 
found  for  the  plaintiffs^  leave  being  reserved  to  move  for  a  nonsuit. 
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In  last  Term,  Sir  Fitzroy  Kelly  obtained  a  rule  calling  on  the  plain- 
tiffs to  show  cause  why  a  nonsuit  should  not  be  entered,  or  a  new  trial 
be  had :  <<  First,  on  the  ground  that  the  action  is  not  maintainable,  there 
being  no*  negligence  or  improper  working  proved  ;  Second,  that  the 
working  of  the  mines  of  the  defendant  is  authorized  by  the  Act  of  Par- 
liament (Enclosure  Act) ;  Third,  that,  if  compensation  be  payable  under 
the  Act  of  Parliament,  it  cannot  be  recovered  in  this  action." 

Alexander^  Whitmore,  and  Phipson,  now  showed  cause. — *The  r^^/j^q 
owner  of  mines  is  bound,  in  working  them,  to  take  only  so  much  •- 
as  will  leave  a  reasonable  support  to  the  surface ;  Harris  v.  Ryding,  5 
M.  &  W.  60  ;t  that  is,  a  sufficient  support  for  the  surface  in  its  natural 
irtate ;  Humphries  v.  Brogden,  12  Q.  B.  739  (E.  C.  L.  R.  vol.  64)  :(a) 
and  the  last  case  shows  that,  if  enough  be  not  left  to  support  the  sur- 
face in  fact,  no  xlefence  arises  from  the  circumstance  that  the  mines  had 
been  worked  carefully  and  according  to  cu^om.  Smart  v.  Morton,  5 
E.  &  B.  30  (E.  G.  L.  R.  vol.  85),  is  another  authority  to  the  same  effect : 
there  reliance  was  placed  on  a  deed  which,  it  was  said,  enlarged  the 
right  of  the  mine  owner  and  abridged  that  of  the  owner  of  the  surface : 
but  it  was  held  that  the  deed  did  not  go  so  far  as  to  amount  to  a  renun- 
ciation, by  the  latter,  of  his  right  to  support.  The  defendant  hero 
relies  upon  the  Enclosure  Act.  But  that,  in  the  first  instance  (p.  56), 
only  gives  the  lord  the  right  to  get  the  coal  and  iron,  and  tal^e  earth  to 
make  bricks,  making  compensation  to  the  allottees  of  the  surface- for 
damage  done  in  so  doing :  this  relates  to  surface  damage  only,  and  not 
to  a  subtraction  of  support ;  the  working  must  be  lawfully  done,  which 
is  not  the  case  where  the  support  is  destroyed;  Harris  v.  Ryding. 
Then  (p.  57)  the  lord  is  prohibited  from  mining  within  forty  perpen- 
dicular yards  of  any  dwelling-house ;  and  (p.  58)  power  of  inspection 
is  given  for  the  purpose  of  enabling  the  owners  of  dwelling-houses  to 
ascertain  whether  this  prohibition  has  been  infringed,  and,  in  such  case, 
of  repairing  and  supporting,  the  expense  to  be  recovered  from  the 
owner  of  the  mine.  This  does  not  derogate  from  the  common  law 
rights  of  the  owner  of  the  surface;  it  adds  to  them.  At  *coi.a-  r+/>rn 
men  law  the  owner  of  the  mine  might  have  gotten  the  coal  at  any  *- 
depth,  great  or  small,  provided  he  did  not  destroy  the  support  of  the 
surface ;  by  this  clause,  he  is  absolutely  prohibited  from  mining  at  a 
iepth  pot  exceeding  forty  yards:  as  to  greater  depths,  the  mutual 
rights  are  as  they  would  have  been  independently  of  the  clause. 

Sir  Fitzroy  Kelly^  Whateley^  Keating^  and  Somerset^  contri. — The 
plaintiffs  appear  to  insist  that,  whenever  mining  takes  place  below  and 
damage  above,  the  mine  owner  is  to  be  answerable.  [Lord  Campbell,  C. 
J- — The  jury  are  to  say  whether  the  one  causes  the  other.]  It  appears 
that  here  the  parties  who  concurred  in  framing  the  Act,  considering  that 
they  could  not  safely  rely  upon  the  view  to  be  taken  by  juries,  fixed 

(a)  Seo  p.  751. 
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beforehand  the  limits  within  which  the  working  should  not  take  plaee, 
and,  by  consequence,  left  it  free  to  the  mine  owner  to  work  without 
those  limits.  When  the  Act  passed,  the  lord  was  owner  of  the  whole 
land,  surface  and  mine,  and  could  work  without  limit,  unless  indeed  he 
derogated  from  the  enjoyment  of  the  common  by  the  commoners.  His 
right  is  not  created  by  the  clause  at  p.  56,  but  assumed.  The  lord  had 
the  right  to  get  the  minerals ;  this  clause  enables  him  to  use  the  surface 
for  that  purpose.  The  clause  at  p.  57  constitutes,  in  eflFect,  the  con- 
tract :  he  gives  up  nothing  but  the  right  of  mining  at  so  small  a  depth 
as  forty  yards.  There  is  no  more  natural  right  in  the  owner  of  the 
surface  than  in  the  owner  of  the  mine.  It  is  true  that  the  lord,  if  he 
conveyed  a  dwelling-house,  might  be  supposed  to  undertake  not  to 
impeach  his  grant  by  injuring  the  house.  But- nothing  appears  here 
♦fi'in  ^^^^^  suggests  that  *he  has  parted  with  any  of  the  rights  which 

■*  he  originally  had,  except  to  the  extent  specified:  he  cannot  have 
meant  to  give  to  the  owner  of  the  surface  the  power  to  erect  a  dwell- 
ing-house invested  with  privileges  abridging  the  pre-existing  right  of 
mining.  It  is  to  be  observed  that  Lord  Campbell,  at  the  close  of  the 
judgment  in  Humphries  v.  Brogden,  12  Q.  B.  757  (E.  C.  L.  R.  toL 
64),(a)  said :  «  We  need  hardly  say  that  we  do  not  mean  to  lay  down 
any  rule  applicable  to  a  case  where  the  primfi  facie  rights  and  liabilities 
of  the  owner  of  the  surface  of  the  land  and  of  the  adjacent  strata  are 
varied  by  the  production  of  title  deeds,  or  by  other  evidence."  So  in 
Smart  v.  Morton,  5  E.  &  B.  46  (E.  C.  L.  R.  vol.  85),  Lord  Campbell 
said :  "  the  primS  facie  rights  and  obligations  of  the  owner  of  the  sur- 
face and  of  the  minerals  may  be  varied  by  the  production  of  title  deeds, 
or  by  other  evidence."  Now  here  the  title,  antecedent  to  the  Act,  is 
shown  :  there  is  no  right  whatever  in  the  plaintiffs  except  such  as  they 
derive  from  the  Act ;  nor  is  there  any  abridgment  of  the  right  of  the 
original  owner  of  the  whole  land  except  such  as  the  Act  creates.  The 
case  is  much  like  Dudley  Canal  Navigation  Company  v.  Grrazebrook,  1 
B.  &  Ad.  59  (E.  C.  L.  R.  vol.  20).  There,  by  a  canal  Act,  the  mine 
owner  was  not  to  work  under  or  within  twelve  yards  of  the  canal, 
except  upon  giving  notice  to  the  canal  company,  who  then  might  pur- 
chase the  minerals :  and  he  was  not,  in  working,  to  do  injury  to  the 
navigation.  The  mine  owner  gave  the  notice ;  the  company  did  not 
purchase  of  the  mine  owner.  Then  he  worked  within  the  distance, 
and  injured  the  navigation ;  but  he  had  worked  only  in  the  usual  and 
ordinary  mode :  and  the  Court  held  that  he  was  not  liable :  nnd  they 
i^afLcri  s^id  that  *the  clause  as  to  not  injuring  the  navigation  was  ^<to 

^  be  construed  with  some  qualification,  viz.  either  that  the  party 
working  the  mines  is  to  do  no  unnecessary  damage  or  injury  to  the 
navigation,  or  no  extraordinary  damage  or  injury  by  working  them  out 
of  the  ordinary  and  usual  mode."     In  the  course  of  the  argument, 

(a)  See  Rowbotham  v.  WUson,  ante,  p.  593. 
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Littledale,  J.,  saidc  «  Suppose  there  had  been  no  Act  of  Parliament  in 
this  case,  and  a  man  had  sold  the  land  to  the  company,  reserving  all 
mines  to  himself,  he  surely  would  have  been  entitled  to  work  the  mines 
in  the  usual  way,  even  if  he  had  thereby  caused  damage  to  the  com- 
pany." Wyrley  Canal  Company  v.  Bradley,  7  East,  368,  is  a  similar 
gase«  As  to  the  compensation,  it  is  given  only  for  surface  damage : 
4nd,  besides,  this  action  is  not  brought  for  not  compensating. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. Under  the  Enclosure  Act,  after  the  allotment  has  been  made, 
the  allottee  of  the  surface,  though  the  minerals  are  reserved,  has  all 
that  the  owner  of  the  surface  has  when  the  surface  and  the  minerals 
ftre  under  distinct  ownerships.  It  lies  on  the  defendant,  who  has  the 
minerals,  to  show  that  under  the  Act  some  right  is  conferred  upon  him 
which  the  common  law  did  not  give.  Before  the  Enclosure  Act,  the 
land  down  to  the  centre  of  the  earth  belonged  to  the  lord :  he  agrees 
to  the  Act ;  and,  by  that,  he  places  the  allottees  of  the  surface  of  the 
enclosed  waste  in  the  same  position  as  if  it  had  been  ancient  enclosed 
land  and  the  lord  had  alienated  the  surface  reserving  the  minerals.  In 
BQch  a  case  the  owner  of  the  surface  would  in  general  have  *a  rn^nro 
right  to  the  support  of  the  strata  below ;  and  it  would  lie  on  the  ^ 
mine-owner  to  show  a  special  right  derogating  from  this.  That  being 
80,  according  to  Humphries  v.  Brogden,  12  Q.  B.  739  (E.  C.  L.  R.  vol. 
64),  a  decision  which  binds  us  till  it  is  corrected  by  a  Court  of  Error, 
the  owner  of  the  surface  has  a  right  to  support  from  the  subjacent 
strata :  and,  if  the  owner  of  those  strata,  working  ever  so  carefully  and 
eonformably  to  the  customary  mode,  causes  the  surface  to  subside,  he  is 
liable  to  an  action  at  the  suit  of  the  owner  of  the  surface.  Then  what 
are  the  special  powers  conferred  by  the  Enclosure  Act  ?  According  to 
one  reading  of  the  clause  at  page  56,  a  right  is  reserved  to  the  lord  to 
get  minerals  anywhere,  and  at  any  depth,  provided  he  makes  compen- 
sation for  the  damage  done.  But  that  interpretation  of  the  clause  is 
abandoned  by  common  consent:  and  it  seems  to  be  agreed  that  the 
clause  is  confined  to  surface  damage,  and  gives  a  right  only  to  do  that 
for  which  the  compensation  could  be  made.  By  this  section,  therefore, 
no  right  to  take  away  the  support  of  the  surface  is  conferred ;  and  there- 
fore no  defence  is  afforded.  Then  we  are  to  consider  the  clause  at  page 
37.  That  is  restrictive :  the  lord  is  positively  forbidden  to  work  at  all 
on  the  surface  within  the  distance  of  forty  yards  of  any  dwelling-house, 
or  to  get  any  coal  or  ironstone  under  any  dwelling-house  within  forty 
perpendicular  yards  from  the  foundation :  if  he  does  so,  he  is  a  wrong- 
doer, even  if  no  injury  results ;  and  a  Court  of  Equity  would  restrain 
him  by  injunction  from  doing  so.  Then  there  is  a  power  to  inspect ; 
but  that  is  only  for  the  purpose  of  enabling  the  owner  of  a  dwelling- 
house  to  see  that  no  *minerals  had  been  gotten  within  the  depth  r^n-A 
of  forty  yards.     Therefore  nothing  beyond  what  is  said  in  ihe  ^ 
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olause  at  page  56  confers  any  power  upon  the  lord  to  do  anything  vhicb 
he  might  not  do  at  common  law,  anything  which  the  owner  of  minerab 
might  not  do  in  general.  Here  the  mining  has  caused  the  land  to  sub- 
side :  and  the  owner  of  the  surface  has  the  right  to  the  foundatioiis 
which  he  asserts,  and  which  the  second  plea  denies.  That  right  haft 
been  violated :  and  it  is  immaterial  whether  this  has  been  caused  by  a 
raining  at  the  depth  of  fifty  or  five  hundred  yards,  if  the  injury  has 
been  done. 

Coleridge,  J. — I  am  of  the  same  opinion.  Independently  of  the 
particular  clauses,  the  ordinary  result  of  any  enclosure  giving  the  sur- 
face to  one  owner  and  the  sub-soil  to  another  makes  them  owners  of 
each,  respectively,  with  their  common  law  rights.  For  the  present  we 
must  hold,  as  this  Court  has  decided,  that  the  owner  of  the  surface  has 
a  right  to  the  support  of  the  subjacent  stra^.  But  then  the  clauses 
of  the  Enclosure  Act  are  referred  to.  Both  sides  agree  that  the  clause 
at  page  56  does  not  bear  on  the  present  question,  that  it  only  gives  the 
owner  of  the  mine  a  right  to  enter  on  the  surface,  making  compensation 
for  damage.  I  agree  that  the  clause  at  page  57  contains  an  absolute 
prohibition,  and  is  not  applicable,  the  act  complained  of  not  being  within 
the  prohibition.  The  next  clause  has  in  view  only  acts  faUing  within 
the  clause  last  mentioned. 

Erle,  J. — I  am  of  the  same  opinion.  As  to  the  ground  mamly 
i^r^rr-y  relied  upon  on  both  sides,  the  Act  of  *Parliament  recognises  a 
■*  separate  property  in  the  owner  of  the  surface  and  the  owner  of 
the  minerals.  If  the  owner  of  minerals  may  not  so  work  as  to  destroy 
the  support  of  the  surface,  is  there  anything  in  the  Act  interfering  in 
this  case  with  the  rule  of  common  law  ?  I  thought,  at  first,  that  the 
section  conferring  the  right  to  enter  and  get  all  the  minerals,  subject  to 
the  duty  of  making  compensation,  was  applicable :  but  it  seems  to  be 
agreed  that  that  only  gives  a  power  to  enter  on  the  surface.  Then  we 
are  to  look  at  the  next  section.  It  is  said  that  this  recognises  a  power 
in  the  lord  as  great  as  that  which  he  had  when  he  was  owner  of  both 
surface  and  sub-soil,  subject  to  the  restriction  not  to  work  on  the  sur- 
face within  forty  yards  of  any  dwelling-house,  or  to  get  the  minerals 
within  the  perpendicular  depth  of  forty  yards  from  the  foundation  of 
the  dwelling-house.  I  cannot  see  that  any  such  right  is  recognised: 
the  surface  is  given  to  the  allottees,  and  a  peculiar  protection  to  the 
owner  of  the  dwelling-house :  but  his  general  right  to  support  is  left 

(CuoMPTON,  J.,  had  left  the  Court.)  Rule  discharged. 
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Kotiea  of  trial,  delirered  and  dated  on  a  day  in  Eoator  Term,  1856,  was  (owing  to  an  amend- 
ment in  the  pleadings  after  iasue  and  notice  had  been  prepared,  and  an  incomplote  alteration 
of  the  notice  in  consequence)  given  for  the  second  sittings  in  Easter  Term  "next;"  and  the 
case  was  tried  and  a  verdict  obtained  against  the  defendant,  in  his  absence,  at  the  second  sit- 
tings in  Bastor  Term,  1856.  The  Court,  believing  that  in  fact  the  defendant  had  not  been 
misled,  refused  to  set  aside  the  verdict,  though  the  defendant  swore  that  be  was  misled,  and 
also  to  merits. 

H.  Hawkins,  in  this  Term,  obtained  a  rule  calling  upon  the  plaintiffs 
to  show  cause  why  the  verdict  obtained  in  this  cause,  and  all  subsequent 
proceedings,  should  not  be  set  aside  with  costs:  <<  on  the  ground  that  no 
sufficient  notice  of  trial  was  given :  or  why  there  should  not  be  a  new 
trial :  on  the  ground  that  the  defendant  was  misled  by  the  notice  of 
trial,  and  did  not  appear  at  the  trial,  under  the  belief  that  it  was  for 
the  second  sittings  in  Easter  Term,  1857 ;  and  also  upon  the  ground 
that  the  defendant  has  filed  an  affidavit  of  merits :  and  also  upon  the 
ground  that  he  had  no  sufficient  notice  of  trial." 

The  rule  was  obtained  on  the  affidavit  of  the  defendant.  He  deposed 
that  he  had  pleaded  to  the  action  on  31st  March,  1856,  and  that  issue 
▼as  joined  on  18th  April,  1856.  That  on  that  day  notice  of  trial  was 
g^en  for  <<the  second  sittings  in  next  Easter  Term."  That,  on  receiv- 
ing the  notice,  he  <<  believed  that  the  notice  was  given  for  Easter  Term, 
1857,  and  took  no  notice  thereof."  That,  having  occasion  to  go  to  Yar- 
mouth and  Norwich  on  business,  he  was  surprised  to  find,  on  his  return 
on  8th  May,  1856,  that  the  plaintiffs  had  proceeded  to  trial  and  obtained 
a  verdict,  and  had  given  him  notice,  on  5th  May  then  instant,  for  the 
taxation  of  costs.  That  he  had,  as  he  was  informed  and  verily  believed, 
a  good  defence  upon  the  merits, 

"^In  answer,  the  attorney  for  the  plaintiffs  deposed  that  on  31st  rif.nrn 
March  last  defendant  delivered  a  plea  which  was  informal  and  *- 
demurrable ;  whereupon  the  said  attorney  took  out  a  summons  for  leave 
to  sign  judgment :  and  that,  on  18th  April,  the  plea  was  amended  by  a 
Judge's  order,  by  consent ;  and,  on  the  same  day,  issue  and  notice  of 
trial  were  delivered  as  stated  in  defendant's  affidavit.  The  attorney 
farther  deposed  that  <<  I  had  prepared  the  said  issue,  ready  to  be  de- 
livered on  the  2d  day  of  April  last,  for  the  first  sittings  in  last  Easter 
Term,  and  had  so  dated  it;  but,  owing  to  said  last-mentioned  plea 
being  defective,  I  could  not  deliver  it  on  that  day :  and,  when  the  plea 
was  amended,  I  altered  the  date  of  the  notice  of  trial  from  the  2d  to 
the  18th  of  April,  and  the  sittings  from  the  first  to  the  second  sittings, 
as  on  inspection  of  the  said  issue  will  appear."  That  defendant  well 
knew  that  the  notice  of  trial  was  for  Easter  Term  1856  ;  for  that,  two 
or  three  days  after  the  delivery  thereof,  deponent,  in  a  conversation 
with  defendant  (more  fully  detailed),  told  him  that  the  case  would  be 
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tried  in  about  ten  days.     This  conversation  was  also  deposed  to  bj  the 
partner  of  the  last  deponent. 

O'Malley  now  showed  cause. — It  is  impossible  to  believe  that  ihe  de- 
fendant was  misled  by  the  mistake  in  the  notice.  The  question,  there- 
fore, is  whether  he  is  entitled  to  avail  himself  of  the  verbal  inaccnracj. 
Benthall  v.  West,  1  D.  &  L.  599,  was  cited  when  the  rule  was  mored 
for  :  and  that  decision  is  certainly  an  authority  for  the  defendant.  But 
Lord  Abinger  there  differed  from  the  rest  of  the  Court :  and  the  justice 
of  the  case  is  clearly  the  other  way. 
n^ro-y  *^'  SawJcins^  contrJ,. — A  notice  of  trial  must  be  in  writing, 
■*  by  Reg.  Gen.  H.  1858,  sect.  161,(a)  and  must  clearly  and  speci- 
fically show  when  and  where  the  trial  is  to  be  had ;  else  the  trid  is 
irregular.  [Colbridqe,  J. — Though  the  defendant  knows  what  is 
really  meant  ?]  Yes.  The  notice,  as  it  originally  stood,  was  good  for 
Easter  Term  1856,  being  dated  before  that  Term  commenced :  when  the 
date  was  altered  to  a  day  in  that  Term,  the  word  "  next*'  could  not 
mean  the  then  Term.  Benthall  v.  West  is  an  instance  of  the  strictnew 
with  which  such  notices  are  construed ;  and  that  case  was  much  stronger 
than  this,  inasmuch  as  there  the  defendant's  attorney  had  agreed  to 
short  notice  of  trial  for  the  Term  which  was  really  meant,  and  had  been 
in  Court  the  day  before  the  trial.  And  there  the  defendant  did  not, 
as  here,  depose  to  his  having  been  misled.  Then  there  is  the  affidavit 
of  merits. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  It  is  very  proper  that  there  should  be  a  written  notice 
of  trial,  giving  information  upon  which  a  reasonable  man  would  act.  We 
may  here  treat  the  word  "next"  as  surplusage;  and  then  the  Term 
described  in  the  notice  will  be  that  in  which  the  notice  is  given. 

Coleridge,  J. — I  entirely  agree.  The  notice  in  writing  is  for  the 
purpose  of  giving  information  when  the  cause  is  to  be  tried.  As  to  the 
defendant's  affidavit  that  he  believed  Easter  Term  1857  to  be  meant,  I 
not  only  do  not  believe  it,  but  think  it  one  of  the  most  impudent  affi- 
davits ever  filed. 

♦fi'^Ql       *Erle,  J. — He  must  have  known  that  Easter  Term  1856  was 
■'  meant,  when  he  found  the  words  repeated  which  had  been  used 
to  designate  that  Term. 

Crompton,  J. — No  doubt  the  notice  conveyed  to  the  mind  of  the  de- 
fendant that  that  Term  was  meant.  I  agree  with  the  view  taken  by 
Lord  Abinger  in  Benthall  v.  West,  1  D.  &  L.  599 ;  and  I  think  we 
ought  to  say  that  we  do  not  assent  to  that  decision.  As  it  was  a  decision 
that  could  not  be  reviewed  in  a  Court  of  Error,  we  are  justified  in  say- 
ing that  it  is  one  which  this  Court,  dissenting  from  it,  will  not  act  upon. 

Rule  discharged. 

(a)  1  E.  A  B.  zxvl,  72. 
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ROBERT  HANKS,  JAMES  COLE,  WILLLA.M  HANKS,  and 
ROBERT  WILLIAMS,  v.  HENRY  PALLLNG.    June  2. 

Defendant  became  purchaser  at  public  auction  of  a  lot  comprebending  a  freehold  mesevage  and  a 
-  fce  farm  rent  of  21 «.  By  the  conditions  of  sale,  no  evidence  was  to  be  reqaired  of  the  receipt 
or  payment  or  existence  of  the  fee  farm  rent,  other  than  that  disclosed  by  a  certain  eonvey- 
ance;  "nor  shoold  any  objection  be  taken  to  the  title  in  consequence  of  the  non-payment  or 
aoo-receipt^  of  the  fee  farm  rent  It  was  discovered  that  in  fact  the  rent  bad  not  been  pai4 
or  reeeivod  for  twenty  years  before  the  sale :  and  the  purchaser  contended  that  it  was  there- 
fore extingHitbed  under  stat  3  A  4  W.  4,  o.  27,  s.  34,  and  had  ceased  to  exist  at  the  time  of 
the  sale. 
Held,  that  bo  was  not  entitled  to  repudiate  the  contract  on  this  groundi  but  must  be  eonsiderod 
to  hATO  porohasod,  under  the  conditions  of  sale,  the  chance  of  the  rent  being  obtainable. 

Thb  declaration  charged  that  plaintiffs  heretofore,  to  wit,  on  22d 
January,  1855,  caused  to  be  put  up  and  exposed  to  sale,  by  public 
auction,  in  divers  lots,  certain  premises,  including  amongst  others  a  free* 
hold  messuage  or  tenement,  &c.,  subject  to  an  apportioned  yearly  fee 
*farm  rent  of  21«.,  but  with  the  benefit  of  a  fee  farm  rent  of  21^.  r:,epf*A 
granted  out  of  premises  in  New  Street,  Bristol,  which  comprised  ^ 
lot  S  in  the  particulars  of  sale,  upon  and  subject  to  the  following 
(amongst  other)  conditions  of  sale.  That  the  highest  bidder  for  each 
lot  should  be  the  purchaser  thereof.  That  the  purchaser,  or  respective 
pcurchasers,  should,  immediately  on  being  declared  such,  pay  to  the 
vendor's  solicitor  a  deposit  of  15Z.  per  cent,  on  the  amount,  and  in  part 
of  the  purchase-money,  and  sign  an  agreement  for  payment  of  the  re- 
iKamder  on  25th  March  then  next,  between  the  hours  of,  &c.,  at,  &c. ; 
at  which  time  and  place  the  respective  purchases  were  to  be  completed, 
•ad  from  which  time  the  respective  purchasers  would  be  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  the  property  pur-< 
chased.  And,  if  from  any  cause  whatever  the  purchase  or  respective 
purchases  should  not  be  completed  by  the  said  25th  day  of  March, 
the  purchaser  or  purchasers  making  default  should  pay  interest  at 
the  rate  of  52.  per  cent,  per  annum  on  the  remainder  of  his,  her,  or 
their  purchase-money  from  that  day  until  the  purchase  or  respective 
purchases  should  be  completed.  That,  within  fourteen  days  from  the 
day  of  sale,  the  vendors  should,  at  their  expense,  have  ready  at,  &c., 
for  delivery  to  each  purchaser,  an  abstract  of  title  to  the  lot  or  lots  pur- 
chased by  him,  her  or  them  respectively ;  commencing,  as  to  lot  1,  with, 
&e. ;  as  to  lot  2,  with,  &c. ;  as  to  lot  3,  with  indentures  of  lease  and 
release  of  24th  and  25th  June,  1816 :  but  should  not  be  required  to 
deduce  any  title  prior  to  the  aforesaid  dates,  nor  to  produce  any  deeds 
or  documents  not  in  their  possession,  whether  recited,  mentioned, 
«r  referred  to,  or  covenanted  to  bo  produced  in  or  by  any  indenture. 
*or  not.  And,  if  the  respective  purchasers  or  their  respective  r*/*/^-! 
solicitors  did  not,  within  ten  days  from  the  time  of  the  abstracts  ^ 
keing  ready  for  delivery  as  aforesaid,  state  to  Thomas  Dix  (before  men- 
tioned) some  valid  objection  or  requisition  in  writing  to  or  on  the  title 
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or  respective  titles  commencing  as  aforesaid,  he,  she,  or  they  should  bi 
considered  as  accepting  the  same ;  and  all  objections  and  requisitions  not 
delivered  by  that  time  should  be  considered  as  waived ;  and  in  this 
respect  time  should  be  considered  as  of  the  essence  of  the  contract 
That  all  statements  or  recitals  in  any  deeds  or  documents  twenty  yean 
old  or  upwards  should  be  deemed  conclusive  evidence  of  the  matters, 
facts,  or  deeds  as  stated.     And  the  purchaser  of  any  lot  should  not  be 
entitled  to  require  any  other  evidence  of  the  division  or  proportion  of 
any  ground-rent,  payable  out  of  any  lot  with  other  premises,  other  thaa 
that  in  the  vendors'  possession ;  and  no  evidence  should  be  required  of 
the  receipt  or  payment  or  existence  of  the  two  ground-rents  of  1/.  U. 
^ch,  other  than  that  disclosed  by  the  conveyance  to  Robert  Hanks, 
deceased,  which  was  then  produced ;  nor  should  any  objection  be  takea 
to  the  title  in  consequence  of  the  non-payment  or  non-receipt  of  either 
pf  the  said  rents.     That,  upon  payment  of  the  remainder  of  the  pur- 
chase-money at  the  time  and  place  before  mentioned,  and  the  full  ob- 
servance and  performance  of  those  conditions  on  the  part  of  the  respect- 
ive purchasers,  the  vendors  should  convey  the  respective  lots  to  the 
respective  purchasers  thereof,  or  as  he,  she,  or  they  should  direct :  but 
vendors,  being  trustees  for  such  sale,  should  not  be  required  to  enter 
into  any  other  covenant  than  the  usual  covenant  that  they  had  done  no 
*(\f\9l  ^^^  ^^  encumber.     That,  if  any  ^error  or  misstatement  should 
^  be  discovered  in  the  aforegoing  particulars  of  sale  as  to  any  lot 
or  lots,  the  same  should  not  annul  the  sale ;  but  a  compensation  or 
equivalent  in  respect  of  such  lot  or  lots  should  be  given  or  taken  as 
the  case  might  require ;  such  compensation,  in  case  of  difference,  to  be 
settled  by  the  auctioneer,  and  to  be  binding  on  all  parties.     That,  if 
any  purchaser  or  purchasers  should  fail  to  comply  with  the  said  condi- 
tions, his,  her,  or  their  deposit  money  shall  be  forfeited  to  the  vendors, 
who  should  be  at  liberty,  at  any  time,  to  resell  the  lot  or  lots  purchased 
by  such  defaulter  or  defaulters,  either  by  public  auction  or  private  con- 
tract ;  and  the  deficiency,  if  any,  occasioned  by  such  second  sale,  and 
all  expenses  attending  the  same,  should,  immediately  after  the  resale, 
be  made  good  to  the  vendors  by  the  defaulter  or  defaulters  at  that  sale; 
and,  in  case  of  non-payment  of  the  same,  the  whole  thereof  should  be 
recoverable  by  the  vendors  as  and  for  liquidated  damages  without  pre- 
viously tendering  a  conveyance  to  the  purchaser  or  purchasers  making 
default :  and  any  increase  in  price  which  might  be  produced  on  any 
subsequent  sale  should  belong  to  the  vendors.     That,  if  the  vendors 
should  be  unable  to  make  a  good  title  to  any  or  either  of  the  lots  agree- 
ably to  the  said  conditions,  or  if  the  purchaser  or  purchasers,  or  his, 
her,  or  their  solicitors,  should  make  any  requisition  on  the  title  with 
which  the  vendors  should  be  unwilling  or  unable  to  comply,  and  not- 
withstanding such  vendors  might  have  previously  endeavoured  to  answer 
or. comply  with  such  requisitions,  the  deposit  money  and  fees  then  paid 
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relating  to  such  lot  or  lots  should  be  returned  to  the  purchasers,  who 
should  accept  the  same  in  full  satisfaction  of  all  damages,  and  the  con* 
tract  be  no  ♦further  proceeded  with.  (The  declaration  set  out  r^(^r^c% 
namerous  other  conditions,  which,  as  not  material  to  the  point  ^ 
decided,  have  been  omitted.)  Averment :  that  defendant  was  the 
highest  bidder  for,  and  then  became  and  was  in  due  manner  declared 
to  be  the  purchaser  of,  the  said  messuage  or  tenement,  &c.,  subject  as 
aforesaid,  being  lot  8  as  aforesaid,  and  then  agreed  to  purchase  the 
same  at  and  for  a  certain  sum  of  money,  to  wit,  105Z.,  under  and  sub- 
ject to  the  said  conditions  of  sale,  and  did  then  pay  down  a  certaii^ 
rom  of  money,  to  wit,  the  sum  of  152. 158.,  being  after  the  rate  of  15L 
per  cent.,  as  a  deposit  upon  and  in  part  payment  of  the  said  purchase- 
money.  And,  although  plaintiffs  were  ready  and  willing  to  do  and  per- 
form, and  did  and  performed,  all  conditions  precedent  and  other  things 
on  dieir  part  to  be  done  and  performed,  pursuant  to  the  said  conditions, 
and  although  the  said  25th  of  March,  being  the  time  for  payment  of 
the  remainder  of  the  said  purchase-money,  pursuant  to  the  said  condi- 
tions, had  elapsed  before  the  resale  hereinafter  mentioned,  yet  defend- 
ant did  not  nor  would,  on  or  before  the  said  25th  March,  or  at  any 
other  time,  pay  or  cause  to  be  paid  to  plaintiff  the  remainder  of  the 
said  purchase-money  or  any  part  thereof,  pursuant  to  his  said  conditions 
and  agreement,  but  then  wholly  neglected  and  refused  so  to  do,  and 
failed  to  comply  with  the  said  conditions  of  sale  as  to  the  payment  of 
the  remainder  of  the  said  purchase-money.  And  thereupon  plaintiffs, 
afterwards,  and  after  the  said  25th  March,  according  to  and  by  virtue 
of  the  said  conditions  of  sale,  again  exposed  the  said  messuage  or  tene- 
ment, &c.,  subject  as  aforesaid,  to  sale  by  public  auction  under  and  subr 
ject  to  certain  terms  and  conditions  of  sale ;  and  the  same  were  then, 
at  such  last-mentioned  exposure  to  *sale  as  aforesaid,  resold  for  r*/./»  j 
a  much  less  price  or  sum  of  money  than  the  said  price  or  sum  ^ 
for  which  the  same  had  been  sold  to  defendant  as  aforesaid,  to  wit,  for 
the  sum  of  Sll. ;  whereby  there  was  a  deficiency  between  the  said  price 
for  which  the  said  messuage  or  tenement,  &c.,  subject  as  aforesaid,  were 
so  sold  to  defendant  as  aforesaid,  and  the  said  price  for  which  the  same 
were  so  sold  on  such  resale,  to  a  large  amount,  to  wit,  242. ;  and  the 
expenses  attending  such  resale  then  amounted  to  a  certain  other  large 
sum  of  money,  to  wit,  81.  19«.  6d. ;  of  all  which  said  premises  the  de-? 
fendant  had  due  notice ;  and,  by  reason  of  the  premises,  and  according 
to  the  said  terms  and  conditions  of  sale,  defendant  then  became  liable 
to  pay,  and  ought  to  have  paid,  to  plaintiff  the  several  sums  of  242., 
and  8{.  19^.  6d.     Breach :  non-payment  of  those  sulas. 

The  defendant  pleaded  several  pleas:  the  following  only  are  now 
material:-— 

4.  That  plaintiffs  did  not,  within  fourteen  days  from  the  day  of  the 
said  sale,  have  ready  at,  &c.  (the  place  named  in  the  conditions),  for 
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delivery  to  the  defendant,  an  abstract  of  title  to  the  said  lot  so  pur* 
cliased  by  the  defendant  as  aforesaid,  commencing  as  in  the  said  condi- 
tions in  that  behalf  mentioned,  and  in  other  respects  according  to  the 
daid  conditions. 

5.  That  defendant  did,  within  ten  days  from  the  time  of  the  abstnct 
of  title  to  the  said  lot  so  purchased  by  him  being  ready  according  to 
the  said  conditions,  state  and  deliver  to  the  said  Thomas  Diz  divers 
valid  objections  in  writing  to  the  title  to  the  said  lot  so  purchased  bj 
the  defendant,  commencing  as  aforesaid ;  and  which  objections,  by  the 
9aid  conditions  and  the  said  agreement  of  purchase,  the  defendant  vat 

♦fiR^1  ^'^^^^^^^  *^  ^^^^  ^^^  make;  and  which  objections  then  existed 
^  and  still  exist ;  and  the  same  were  not  at  any  time  cleared  up  or 
removed. 

.  6.  That  defendant  did,  within  ten  days  from  the  time  of  the  abstract 
pf  title  to  the  said  lot  so  purchased  by  him  being  ready,  according  to 
the  said  conditions,  state  and  deliver  to  the  said  Thomas  Dix  diTen 
valid  requisitions  in  writing  on  the  title  to  the  said  lot  so  purchased  by 
the  defendant,  commencing  as  aforesaid ;  and  which  requisitions,  by  the 
said  conditions  and  the  said  agreement  of  purchase,  the  defendant  wtt 
entitled  to  make  and  insist  on :  and  the  plaintiffs  did  not  comply  vith, 
clear  up,  or  answer  the  said  requisitions :  and  they  did  not  make  oat  or 
deduce  a  good  and  valid  title  to  the  said  lot,  according  to  the  said  coa- 
ditions. 

8.  That  the  said  alleged  fee  farm  rent  of  21^.  alleged  and  described 
to  have  been  granted  out  of  premises  in  New  Street,  Bristol,  had  do 
existence  whatever  at  the  time  of  the  said  exposure  to  sale,  or  at  any 
time  since ;  and  there  was  no  such  property  or  thing. 

Issues  were  taken  on  all  the  pleas. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Gloucestershire  Assixes, 
it  appeared  that  the  sale  took  place  as  stated  in  the  declaration,  and 
that  the  particulars  and  conditions  of  sale  were  as  there  stated,  except 
that,  instead  of  the  words  in  the  declaration  <<  but  with  the  benefit  of  a 
fee  farm  rent,''  &c.,  the  words  in  the  particulars  were  <<  and  also  a  fee 
farm  rent,"  &c.  It  was  admitted  by  the  counsel  for  the  plainti&  that 
neither  of  the  fee  farm  rents  had  been  paid  or  received  for  more  than 
twenty  years.  The  defendant's  attorney,  after  the  abstract  ma 
ii^r^nr^-^  dolivercd  to  him,  sent  in  to  the  attorney  '''for  the  pl^ntifis, 
^  within  the  ten  days,  some  written  requisitions,  the  first  of  which 
Was  as  follows. 

1.  <(  The  vendor  should  show  his  title  to  the  rent  of  1/.  la.  issuing 
oat  of  messuages  in  New  Street,  which  is  not  disclosed  by  the  abstract* 
To  which  the  attorney  for  the  plaintiffs  returned  an  answer  in  writing 
referring  to  the  condition  of  sale,  and  adding :  <«  Mr.  Cole,  one  of  the 
trustees,  and  who  appears  to  have  been  well  acquainted  with  Mr.  Hanks 
and  his  affairs,  understands  that  the  rent  of  1/.  la.,  charged  on  premises 
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in  New  Street,  was  never  received  by  him."  The  defendant  insist^cl 
on  the  objection,  and  refused  to  complete  the  purchase :  and  the  resale 
took  place  at  the  loss  described  in  the  declaration.  A  verdict  wa3 
taken  for  the  plaintiffs  for  821,  19^.  6(2.,  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendant. 

WhateUify  in  last  Term,  obtained  a  rule  Nisi  for  entering  a  verdict 
for  the  defendant,  «<  on  the  ground  that,  the  fee  farm  rent  payable  out 
of  the  premises  in  New  Street  having  been  extinguished  by  non-pay- 
aofent,  the  defendant,  notwithstanding  the  conditions  of  sale,  was  entitled 
to  rescind  the  contract  in  toto." 

Keating  now  showed  cause.(a) — The  defendant  was  not  entitled  to 
refuse  to  complete  the  purchases.  A  purchaser,  in  general,  may  of 
coarse  require  a  good  title  ;  but  he  may  limit  this  general  right ;  Spratt 
7.  Jeffrey,  10  B.  &  G.  249  (E.  G.  L.  B.  vol.  21),  is  a  strong  instance. 
Bat  it  is  said  that,  although  the  defendant  might  have  been  precluded 
from  objecting  to  *the  title  to  an  existing  property,  yet,  under  r^p/^i^ 
Stat.  8  &;  4  W.  4,  c.  27,  s.  84,  the  rent  is  actually  extinguished  *- 
ly  non-payment,  so  that  this  is  a  sale,  not  of  something  to  which  the 
plaintiff  cannot  show  a  good  title,  but  of  that  which  does  not  exist. 
The  conditions,  however,  drew  the  attention  of  the  purchaser  to  the 
particular  difficulty  of  the  non-payment ;  and  he  was  content  to  take 
the  risk.  It  is  not  like  the  case  of  the  sale  of  a  ship  or  other  chattel, 
where  the  existence  of  the  thing  sold  is  assumed  as  a  condition  of  thd 
contract.  [Golbridge,  J. — Perhaps  it  will  be  said  that,  though  the 
purchaser  was  not  to  object  to  want  of  proof  of  payment,  he  might,  if 
be  himself  proved  non-payment,  insist  upon  the  non-existence  of  the 
^?nt.]  He  has  agreed  not  to  repudiate  the  bargain  in  consequence  of 
the  non-payment  itself.  It  is  as  if  he  had  said  :  I  am  aware  that  the 
rent  has  not  been  paid  for  twenty  years ;  but  I  will  take  the  lot  never- 
theless: in  that  case,  could  he  have  refused  to  take  the  lot  on  the 
ground  of  the  non-payment  t  It  may  be  that,  if  the  rent  had  never 
existed,  or  had  been  aliened,  the  condition  would  not  protect  the 
vendors;  but  the  specific  objection  made  is  provided  against  by  the 
condition. 

Whateley  and  PMpsony  on  a  later  day  in  the  Term  (June  4th),  were 
heard  in  support  of  the  rule. — It  appeared,  on  the  evidence,  that  the 
rent,  by  sect.  84  of  stat.  3  &  4  W.  4,  c.  27,  had  no  existence.  Ip 
Robinson  r.  Musgrove,  2  Moo.  &  R.  92,  the  conditions  of  sale  provided : 
*<  That  if  any  mistake  shall  be  made  in  the  description  of  the  premises, 
or  any  other  error  whatever  shall  appear  *in  the  particulars  of  r#/%/%o 
the  property,  such  mistake  or  error  shall  not  annul  the  sale,  but  ^ 
a  compensation  or  equivalent  shall  be  given  or  taken,  as  the  case  may 
require."  A  substantial  part  of  the  property,  as  described  in  the  par- 
ticulars of  sale,  could  not  be  found  at  all :  and  Tindal,  G.  J.,  said  to 

(a)  Before  Lord  CampbeU,  C.  J.,  Coleridge  and  Erie,  Js. 
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the  jury:  "If  any  substantial  part  of  the  property  purporting  to  be 
sold  turns  out  to  have  no  existence,  or  cannot  anywhere  be  found,  thit 
circumstance,  in  my  opinion,  entitled  the  plaintiffs  to  rescind  the  con- 
tract in  toto  ;  even  if  you  think  that  the  defendant  was  not  guilty  of 
any  fraudulent  misrepresentation  in  that  respect:  deficiency  in  the 
value  may  be  fit  matter  for  compensation ;  but  not  the  total  absence  of 
one  of  the  things  sold."  That  case  also  shows  that  the  clause  for  oon- 
pensation,  in  the  present  case,  is  inapplicable  to  the  facts.  In  Dobdl 
V.  Hutchinson,  S  A.  &  E.  355  (E.  C.  L.  R.  vol.  30),  the  same  pointi 
were  decided  by  this  Court  in  banc.  A  condition  which  should  dispense 
with  the  existence  of  the  subject  of  sale  described  in  the  particalan 
would  be  repugnant  and  void.  [Coleridge,  J. — Is  the  rent  itself 
extinguished  ?  Does  sect.  34  do  more  than  extinguish  the  right  to  sue 
for  it  ?  If,  after  non-payment  for  twenty  years,  a  series  of  fresh  pay- 
ments were  made,  might  not  the  old  rent  be  said  to  exist  without  a  fredi 
grant  ?  Lord  Campbell,  C.  J. — If  you  could  show  that  the  rent  hid 
in  fact  never  existed,  your  argument  might  be  sound.]  According  to 
Owen  V,  De  Beauvoir,  16  M.  &  W.  547,t  the  non-payment  for  twentj 
years  extinguishes  the  rent  itself ;  so  that  it  is  not  necessary  to  pleid 
the  statute  in  answer  to  an  avowry  for  the  rent,  but  proof  of  the  non- 
payment supports  a  plea  of  non  tenuit. 

'''Lord  Campbell,  C.  J. — I  think  the  plaintiffs  are  entitled  to 
our  judgment.  The  purchaser  makes  an  objection  which  is  ei- 
eluded  by  the  conditions  of  sale.  The  defendant's  counsel  appear  pro- 
perly to  admit  that  the  condition  applies,  if  it  be  valid :  and  1^  woold 
be  entitled  to  object  if  the  fact  were  that  there  had  never  beeiKSoch  a 
rent,  or  that  it  had  been  aliened.  But  he  cannot  object  that  twe  has 
not  been  a  payment ;  and  this  is  all  that  he  attempts  to  AoSk  It  ^ 
ingeniously  argued  that  the  rent,  under  those  circumstances,  ^  ^ 
tionenity,  and  could  not  be  made  the  subject  of  sale.  But,  at  the  time 
of  the  sale,  it  seems  to  have  been  doubtful  whether  there  had  been  & 
perception  of  the  rent  within  the  twenty  years.  There  is  nothing  illegti 
in  selling  a  chance  of  getting  the  rent ;  and  the  conditions  show  thtt 
this  is  what  was  done.  We  are  not  called  upon  to  give  any  opinion 
upon  the  point  whether,  after  the  expiration  of  the  twenty  years,  there 
was  an  absolute  bar.  My  decision  rests  upon  the  ground  that  by  thn 
agreement  the  purchaser  took  the  risk  of  the  rent  not  having  been  paid; 
and  in  that  there  is  nothing  illegal. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  language  of  the 
conditions  has  been  studiously  framed  so  as  to  preclude  this  objection. 
It  is  not  said  that  there  shall  be  no  objection  taken  on  the  ground  of  the 
non-existence  of  the  rent,  but  that  no  objection  shall  be  taken  on  the 
ground  of  non-payment  or  non-receipt.  It  is  argued  that,  by  re»wn 
of  the  non-payment,  the  rent  was  not  in  existence  at  the  time  of  the 
sale.     But  it  seems  that  it  once  was  in  existence,  and  that  the  onlj 
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doubt  was  whether  or  not  there  had  been  payment  *which  could  r^p^/j 
be  proved.     An  agreement  to  purchase  a  rent  under  such  cir-  ^ 
Qumstances  is  perfectly  valid. 

Erle,  J.,  concurred. 

(Crompton,  J.,  had  left  the  Court.)  Rule  discharged. 


SIEVEKING  and  SIEVEKING  v.  MAASS.    lApril  30,  1856.] 

Beelantion  alleged  that  defendant^  being  master  of  a  ship  lying  at  Copenhagen,  agreed  with 
plaintiffs,  bj  charter-party  between  them,  that  the  ship  should  proceed  to  Nyland,  and  there 
load  from  plaintiffs'  factors  a  eargo  of  timber,  and  proceed  therewith  to  a  cool  port,  or  a  good 
and  safe  port  in  the  Firth  of  Forth,  or  to  London,  or  to  a  good  uid  safe  port  on  (he  East  coast 
of  Great  Britain,  as  ordered,  on  signing  bills  of  lading,  or  at  Elsinore  downwards  (to  wit, 
homewards),  and  deliTer  her  cargo  on  being  paid  freight :  that  the  ship  did  proceed  to  Nyland, 
sod  there  load,  and  defendant  signed  a  bill  of  lading  for  the  cargo,  in  which  it  was  stated  (as 
the  fact  was)  that  the  ship  was  bound  for  orders  at  Elsinore  :  that  the  ship  arrived  at  Elsinoro 
downwards:  Yet  defendant  would  not  communicate  with  plaintiffs  (to  wit,  in  London)  as  he 
eoold  bare  done,  or  wait  a  reasonable  time  at  Elsinore  downwards  for  orders ;  but,  before  a 
reasonable  time  had  elapsed  for  plaintiffs  to  give  or  send  orders  to  Elsinore,  defendant  took 
the  ship  with  the  cargo,  without  orders  and  against  the  will  of  plaintiffis,  to  Leitb,  a  port  in  the 
Firth  of  Forth,  where  plaintiffs  did  not  require  the  cargo  to  be,  by  which  plaintiff's  were  put  to 
expense  in  bringing  the  cargo  from  Leith  to  London. 

rieas:  1,  as  to  defendant  not  communicating  with  plaintiffs,  that  defendant  was  not  bound  so  to 
communicate :  2,  as  to  the  residue  of  declaration,  that  defendant  waited  a  reasonable  time  at 
Elsinore  downward  for  orders,  but  no  orders  were  giron  or  sent  by  plaintiffs  to  Elsinore  within 
a  reasonable  time;  wherefore  defendant,  after  the  lapse  of  a  reasonable  time  for  tho  receipt  of 
orders,  proceeded  with  the  ship  and  cargo  to  Leith,  being  a  good  and  safe  port  in  the  Firib  of 
Forth,  without  any  notice  or  knowledge  that  plaintiffs  did  not  wish  the  ship  and  cargo  to  pro- 
coed  there  or  did  not  require  the  cargo  there. 

On  demurrer : 

Beld,  that  plaintiffs  were  not  entitled  to  recover,  defendant  not  being  bound  to  communicate, 
tad  being  justified,  in  the  absence  of  ordersy  in  taking  the  cargo  to  a  plaoe  named  in  the 
charter-party. 

By  the  Exchequer  Chamber,  affirming  the  judgment  of  Q.  B. 

The  declaration  alleged  that  the  plaintiffs  and  the  defendant  agreed 
by  charter-party  that  the  ship  Minerva,  of  which  defendant  was  master, 
then  lying  at  Copenhagen,  should  proceed  to  Nyland  direct,  and  there 
load  from  the  plaintiffs'  factors  a  cargo  of  timber,  and,  being  so  loaded, 
should  therewith  proceed  to  a  coal  *port,  or  a  good  and  safe  port  r^/»n-i 
in  the  Firth  of  Forth,  or  to  London,  or  to  a  good  and  safe  port  ^ 
on  the  East  coast  of  Great  Britain,  as  ordered  on  signing  bills  of  lading, 
or  with  Landwall  &  Fock,  at  Elsinore  downwards,  to  wit,  homewsirds, 
tDd  deliver  her  cargo  on  being  paid  freight  as  in  the  said  charter-party 
mentioned ;  to  wit,  for  deals,  &c.  (specifying  freights  of  different  kinds 
of  timber),  if  to  the  Firth  of  Forth,  or  a  coal  port ;  and  (additional 
rates)  if  ordered  to  London  or  East  coast  (other  terms  as  to  freight) ; 
til  with  5  per  cent,  primage  thereon.  That  the  ship  did  proceed  to 
Nyland  direct,  and  did  there  load  the  agreed  cargo;  and  that  the 
defendant  then  signed  a  bill  of  lading  for  the  said  cargo,  in  which  it 
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was  stated  (as  the  fact  was)  that  the  ship  was  boand  for  orders  ak 
Elsinore.  That  the  said  ship,  so  loaded,  proceeded  to  and  arriyed  M 
Elsinore  downwards.  That  the  defendant  did  not  and  would  not  com- 
municate with  the  plaintiffs,  to  wit,  in  London,  as  he  eonld  and  might 
and  ought  to  have  done,  or  wait  a  reasonable  time  at  Elsinore  down- 
wards for  orders  as  agreed,  but,  without  communicating  with  the  plun- 
tiffs,  and  before  a  reasonable  time  had  elapsed  for  the  plaintiffs  to  giTe 
or  send  such  orders  to  Elsinore,  to  wit,  to  Landwall  &  Fock,  the  defend* 
ant  propeeded  with  and  took  the  ship,  with  the  cargo,  without  orders, 
and  against  the  will  of  the  plaintiffs,  to  Leith,  being  a  port  in  the  Firth 
of  Forth  where  the  plaintiffs  did  not  require  the  cargo :  whereby,  and 
bj  means  of  the  premises,  the  plaintiffs  were  put  to  great  and  unneces- 
Bar  J  expense,  and  were  forced  and  compelled,  in  order  to  get  the  cargo 
carried  to  London,  where  they  required  it  to  be  delivered,  to  charter  a 
ship  to  bring  the  cargo  from  Leith  to  London  for  freight  and  reward  in 
that  behalf. 

♦fi79i       *Pl6a"  !•  As  to  so  much  of  the  declaration  as  charges  the  de- 
-'  fendant  with  not  communicating  with  the  plaintiffs  in  London: 
that  defendant  ought  not  and  was  not  bound  so  to  communicate. 

2.  As  to  the  residue  of  the  declaration :  that  defendant  did  wait  a 
reasonable  time  at  Elsinore  downwards  for  orders ;  but  that  no  ordeic 
were  given  or  sent  by  the  plaintiff  to  Elsinore  within  a  reasonable  time 
in  that  behalf.  Wherefore  the  defendant,  after  the  lapse  of  a  reasonable 
time  for  the  receipt  at  Elsinore  of  any  orders  that  might  have  been 
given  or  sent  by  the  plaintiffs,  proceeded  with  the  said  ship  and  cargo 
to  Leith,  being  a  good  and  safe  port  in  the  Firth  of  Forth,  without  any 
notice  or  knowledge  that  the  plaintiffs  did  not  wish  the  said  ship  and 
Cargo  to  proceed  there,  or  that  the  plaintiffs  did  not  require  the  said 
cargo  at  Leith. 

Demurrer  to  both  pleas.     Joinder. 

Manisty,  for  the  plaintiffs. — Taking  it  that  the  plaintiffs,  by  neglect, 
did  not  send  their  orders  to  Elsinore  in  a  reasonable  time,  the  defend- 
ant was  not  entitled  to  carry  the  cargo  to  Leith  without  orders.  He 
might,  as  appears  by  the  pleadings,  have  communicated  with  the  plais- 
tiffs :  if  he  suffered  any  injury  for  want  of  orders,  he  might  have  sned 
the  plaintiffs.  But  he  had  no  right  to  assume  the  discretion  of  deter- 
mining the  destination  of  the  cargo.  [Crompton,  J. — By  going  to 
Leith,  he  went  where  he  was  most  likely  to  find  orders.]  He  might 
have  left  the  cargo  at  Elsinore :  the  risk  would  then  have  fallen  on  the 
plaintiffs.  The  defendant  does  not  allege  that  Leith  was  the  place  ia 
which  he  was  most  likely  to  obtain  orders,  nor  that  he  gave  any  notioe 
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to  the  plaintiffs.     [Crompton,  J. — Your  complaint  seems  *to  be 


that  he  did  not  wait  an  unreasonable  time.]  The  oomplaint  h 
that  he  took  the  cargo  to  a  place  to  which  he  had  no  authority  to  take 
it.    It  was  at  least  reasonable  that  he  should  first  communicate  with  the 
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plaintiffs.  [Lord  Campbell,  0.  J. — It  seems  to  me  most  unreasonabla 
to  require  it.] 

Honyman^  contrd.,  was  not  called  upon. 

Lord  Cami^bell,  C.  J. — The  defendant  is  clearly  entitled  to  our 
judgment.  The  plaintiffs  undertake  to  send  orders  to  Elsinore,  and 
neglect  to  do  so.  What  was  the  defendant,  as  a  reasonable  and  honest 
man,  to  do  after  he  had  waited  for  orders  a  reasonable  time  ?  He  was 
to  go  to  the  place  where  he  thought  it  would  be  most  to  the  advantage 
of  the  plaintiffs  that  he  should  be.  If,  indeed,  there  were  anything  in 
the  charter-party  requiring  him  to  send  off  a  message  by  the  electric 
telegraph,  and  he  had  failed  to  do  so,  there  might  be  ground  of  com- 
plaint.    But  no  such  obligation  existed. 

(WiOHTMAN,  J.,  had  left  the  court.) 

Erle,  J. — I  see  no  good  ground  for  making  the  defendant  liable. 

Crompton,  J. — The  only  communication  possible  might  be  by  a  slow 
8hip.  It  might  be  best  for  all  parties  that  the  defendant  should  do  as 
he  has  done.  Judgment  for  defendant. 


*IN  THE  EXCHEQUER  CHAMBER.      [*674 

June  3. 

The   plaintiffs   alleged   error  in  the   above  judgment;   which  tho 
defendant  denied.     The  case  was  now  argued. 

Manistf/y  for  the  party  assigning  error  (plaintiffs  below). — The  de- 
fendant must  contend  that,  not  having  received  orders  from  the  ship 
pers,  though  he  might  have  communicated  with  them,  he  was  entitled  to 
take  the  cargo  to  any  port  which  he  chose  to  select.  He  was  not  i^o 
entitled,  whether  the  port  was  or  was  not  mentioned  in  the  charter- 
party.  [Cresswell,  J. — Suppose  the  shippers  had  written  to  hin, 
flaying  expressly  that  they  would  give  him  no  orders.]  lie  might  thf  xi 
have  left  the  cargo  wherever  he  was,  [Jervis,  C.  J. — ^But  was  he 
bound  to  do  so  ?]  The  question  is,  whether  he  had  a  right  to  take  t^e 
cargo  wherever  he  chose :  if  he  did  not  communicate  with  the  ownr t, 
he  could  at  any  rate  acquire  no  such  authority.  The  first  plea  is 
clearly  bad,  as  averring  a  mere  conclusion  of  law.  [Martin,  B. — Does 
the  declaration  show  a  breach  ?]  The  power  of  the  master  to  hypothe- 
cate rests  ultimately  on  his  means,  or  want  of  means,  of  communication 
with  the  owners.  [Cresswell,  J.^-That  is  a  part  of  maritime  la^ 
vising  upon  the  peculiar  position  of  the  parties.  Here  we  have  an 
express  contract.] 

Honymanj  contr^,  was  not  called  upon. 

*Jervi8,  C.  J. — The  case  is  clear  on  the  face  of  the  charter-  r^/^yr 
party.     The  owner  of  the  cargo  had  the  power  to  select  a  par-  '■ 
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tioular  port :  but,  in  the  absence  of  such  selection,  the  defendant  wu 
clearly  justified  in  going  to  any  other  port  named  in  the  charter-party. 
Pollock,  C.  B.,  Crbsswell,  J.,  Williams,  J.,  Martin,  B.,  Willes, 
J.,  and  Brahwbll,  B.,  concurred.  Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 

BARKER,  Appellant,  v.  WINDLE  and  Another,  Respondents.  Junei. 

To  an  action  for  not  loading  a  ship  aooording  to  the  termi  of  a  charter-party,  in  which  pluntif 
was  described  as  *'of  the  ship  A.,  of  the  measurement  of  180  to  200  tons,  or  thereabonti,"  dt • 
fendant  pleaded  that  by  the  said  charter-party  the  ship  was  wtrranud  to  be  of  the  nsassit- 
ment  of  180  tons  to  200  tons,  or  thereabouts;  and  that  the  said  ship  was  of  a  meesvrenrst 
greatly  and  unreasonably  exceeding  200  tons,  and  was  not  of  the  measurement  of  ISO  tou  to 
200  tons  or  thereabouts ;  whereupon  defendant  did  not  load. 

Held,  that  the  plea  was  not  proved^  inasmuch  as  the  statement  of  tonnage  in  the  charter-psitj 
was  matter  of  description  only,  and  did  not  amount  to  a  warranty. 

Where  the  Court  of  Exchequer  Chamber,  under  sect.  41  of  The  Common  Law  Proeedora  Aet, 
1854  (17  A  18  Vict.  o.  125),  confirms  on  appeal  the  decision  of  the  Court  below,  as  to  gmtiBfr 
discharging,  or  making  absolute  a  rule,  the  appellant  is  liable  for  the  costs  both  of  the  appeal 
and  of  the  proceedings  below. 

Appeal  by  the  defendant  below,  under  sect.  34  of  The  CommoD  Law 
Procedure  Act,  1864  (17  &  18  Vict.  c.  125).  The  case  was  stated  in 
substance  as  follows. 

The  declaration  was  on  a  charter-party  between  plaintiffs  and  defend- 
ant, upon  a  vessel  called  the  Avance,  by  which  defendant  agreed  to  ship 
in  her  a  complete  cargo  of  coals.  Breach,  refusal  of  defendant  to  ship 
such  cargo,  or  to  pay  the  freight. 

*fi7fil  *P^®*  1  •  ^^^^  the  said  ship  was,  in  and  by  the  said  chartcr- 
■'  party,  warranted  to  be  of  the  measurement  of  180  tons  to  200 
tons,  or  thereabouts ;  and  the  defendant  says  that  the  said  ship  iras  of 
a  measurement  greatly  and  unreasonably  exceeding  200  tons,  and  mi 
not  of  the  measurement  of  180  tons  to  200  tons,  or  thereabouts;  where- 
fore defendant,  before  any  breach  by  him  of  the  said  charter-party,  anJ 
before  anything  was  done  by  the  plaintiffs  or  the  defendant  under  the 
said  charter-party,  refused  to  load  the  said  ship  with  a  cargo  of  coals, 
or  any  part  thereof,  or  in  any  way  to  perform  the  said  charter-partj, 
and  gave  the  plaintiffs  notice  of  such  his  refusal. 

Plea  2.  Fraud. 

The  plaintiffs  took  issue  upon  these  pleas  respectively. 

On  the  trial  before  Lord  Campbell,  C.  J.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  the  facts  appeared  to  be  as  follows. 

The  plaintiffs  below  were  merchants  in  London,  and  agents  of  the 
owner  of  the  ship  in  question.  The  defendant  was  a  ship  broker  in 
Newcastle.  While  the  ship  was  on  her  voyage  home  to  Newcastle,  th^ 
defendant  applied,  on  behalf  of  one  of  his  principals,  to  the  plaintiffs' 
London  brokers,  to  know  if  they  had  a  ship  which  he  could  charter  to 
proceed  from  Newcastle  to  Alexandria  with  coal,  and  to  return  with 
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grain.  The  plaintiffs'  brokers,  in  reply,  mentioned  the  ship  in  question, 
and  stated  that  they  were  not  quite  sure  of  the  size ;  that  they  believed 
it  was  a  little  larger  than  another  ship  of  the  same  owner,  which  they 
knew  to  be  of  the  burthen  of  160  to  180  tons ;  and  that  they  believed 
it  was  not  of  more  than  200  tons.  They  further  stated  that  they  had 
made  search  in  the  register  books  in  order  to  find  the  exact  tonnage, 
but  that  the  ship  ^was  not  mentioned  there.  Neither  the  plain-  r^^f^mj 
tiffs  nor  their  brokers  nor  the  defendant  knew  the  exact  size  of  ^ 
the  ship.  The  defendant  agreecl  to  charter  the  ship ;  and  a  charter- 
party  was  executed  by  the  plaintiffs  and  the  defendant  for  her  voyage 
to  Alexandria.  It  was  expressed  to  be  between  <«  Messrs.  Windle  k 
Co.,  of  the  good  ship  or  vessel  called  the  Avance,  now  on  her  way  to 
Newcastle,  of  the  measurement  of  180  to  200  tons  or  thereabout, 
whereof  is  master,"  and  defendant.     It  was  agreed  "that 

the  said  ship  being  tight,"  &c.,  should  proceed  to  a  safe  port  in  the 
T^ie  and  there  load  from  defendant  a  complete  cargo.  On  the  arrival 
of  the  ship  at  Newcastle  the  defendant  measured  her,  and  found  her  to 
be  of  257 VW  tons.  He  immediately  refused  to  load  the  ship,  giving  as 
his  reason  her  excess  in  size. 

A  verdict  was  found  for  the  plaintiffs,  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendant  on  the  issue  joined  on  the  first  plea, 
on  the  ground  that  the  said  ship  was,  by  the  charter-party,  warranted 
to  be  of  the  measurement  of  180  to  200  tons,  or  thereabouts,  and  that 
the  ship  greatly  exceeded  such  measurement. 

Knowlea^  in  last  Hilary  Term,  moved  aecordingly.(a)  The  Courfr 
refused  to  grant  a  rule.     The  present  appeal  was  against  this  refusal. 

Knowles,  for  the  appellant. — The  statement  of  measurement  in  the 
charter-party  amounts  to  a  warranty  that  the  ship  is  of  that  tonnage. 
Hunter  v.  Fry,  2  B.  &  Aid.  421,  will  *be  relied  on  by  the  other  r#/»^o 
side.  But  there  the  ship  was  lying  in  port,  and  the  freighter  '- 
had  an  opportunity  of  ascertaining  her  size  for  himself.  He  adopted 
the  ship,  and  partially  loaded  her ;  and  it  is  clear  that  he  could  not 
afterwards  repudiate  his  contract  on  account  of  a  misdescription  of  her 
size  in  the  charter-party.  In  the  present  case,  as  in  almost  all  con- 
tracts for  freight,  the  tonnage  </f  the  ship  is  of  the  essence  of  the  con- 
tract, and  therefore,  according  to  the  rule  laid  down  in  Glaholm  v.  Hays, 
2  M.  &  G.  257  (E.  C.  L,  R.  vol.  40),  and  OUive  v.  Booker,  1  Exch. 
416,t  ^^^  statement  of  the  tonnage  is  not  a  mere  representation,  but  a 
Warranty,  and  the  fulfilment  of  it  is  a  condition  precedent.  But,  even 
if  the  statement  were  merely  a  misdescription,  it  is  a  misdescription  of 
a  material  point,  and  therefore  makes  the  contract  void.  In  Flight  v. 
Booth,  1  New  Ca.  370,  877  (E.  C.  L.  B.  vol.  27),  Tindal,  C.  J.,  ia 

(a)  Janwry  I4th,  befora  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Crompton,  J^. 
lord  CampbeU  then  said  Ihai  he  bad  reeerved  the  point  in  order  that  it  might  be  broaght  before 
the  Coort  of  Error ;  but  that  he  thooghi  that  Hanter  v.  Frj,  2  B.  k  Aid.  424,  eould  Dot  be  die- 
ibguehed. 
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giving  judgment,  says :  "  where  the  misdescription,  although  not  pro- 
ceeding from  fraud,  is  in  a  material  and  substantial  point,  so  far  affect- 
ing the  subject-matter  of  the  contract  that  it  may  reasonably  be  supposed 
that,  but  for  such  misdescription,  the  purchaser  might  never  have  entered 
into  the  contract  at  all,  in  such  case  the  contract  is  avoided  altogether/' 
[Pollock,  C.  B. — Here  the  ship  is  described  as  being  "  of  the  mea- 
surement of  180  to  200  tons,  or  thereabouts.*'  At  what  point  would  a 
variance  from  that  description  become  material  ?]  It  may  be  difficult 
to  fix  the  precise  point.  In  Abbott  on  Shipping,  p.  246  (8th  ed. :  p. 
167,  oth  ed.),  more  than  one  limit  is  mentioned.  At  all  events  it  was 
for  the  plaintifis  to  show  that  the  actual  excess  was  such  as  was  con- 
templated and  permitted  at  the  time  of  the  contract ;  Cross  v.  Eglin,  2 
^g.g.  B.  &  Ad.  106  (B.  C.  L.  R.  vol.  22).  [Jervis,  C.  J.— ♦The 
^  real  criterion  here  is,  whether  this  statement  went  to  the  profit 
and  foundation  of  the  voyage.  But  that  is  a  question  of  evidence  for 
the  jury :  we  cannot  decide  upon  it  here.]  Any  positive  statement  in 
a  contract,  like  that  in  the  present  case,  tending  to  affect  the  judgment 
of  the  contracting  parties,  is  a  warranty,  and,  if  it  is  in  writing,  is  for  the 
interpretation  of  the  Court.  In  Lothian  v.  Henderson,  3  B.  &  P.  499, 
515,  Le  Blanc,  J.,  lays  down,  broadly,  that  "  every  positive  averment 
or  allegation  on  the  face  of  the  instrument,  and  making  a  part  of  the 
written  contract,*'  "  amounts  to  a  warranty,  or  condition.''  [Williams, 
J. — The  defendant  does  not  set  up  the  statement  here  as  a  warranty, 
in  which  case  his  remedy  would  have  been  a  cross  action  upon  it ;  hot 
rather  as  a  condition  precedent,  the  non-performance  of  which  by  one 
of  the  contracting  parties  is  set  up  as  a  reason  for  the  non-fulfilment  of 
the  contract  by  the  other.]  In  either  case  the  plaintiff  must  suffer  for 
the  breach  of  it.  [Martin,  B. — According  to  Clipsham  v.  Vertue,  5 
Q.  B.  265  (E.  C.  L.  B..  vol.  48),  the  plea  should  have  stated  that  the 
size  of  the  ship  was  of  material  importance  in  the  contract :  then,  if  the 
jury  had  found  that  allegation  to  be  true,  you  might  have  succeeded.(<i)] 
That  was  the  form  of  the  plea  in  Graves  v.  Legg,  9  Exch.  709  ;t  but  in 
Oliver  v,  Fielden,  4  Exch.  135,t  a  plea  similar  to  this  was  held  good. 

Jervis,  C.  J. — I  am  of  opinion  that  this  application  must  be  refused. 
The  defendant  has  had,  substantially,  what  he  contracted  for.  There 
was,  no  doubt,  a  variance  to  some  extent  between  the  actual  tonnage 
*fiftm  ^^  ^^^  ®^^P  *2kndi  the  statement  of  it  in  the  charter-party.  That 
■^  variance,  even  if  it  had  been  to  the  extent  of  only  a  single  ton, 
would  have  been  fatal  if  such  statement  had  amounted  to  a  warranty. 
But,  looking  at  the  whole  of  the  contract,  and  the  intention  of  the  par- 
ties as  it  appears  upon  the  instrument,  I  think  that  this  statement  was 
not  intended  as  a  warranty,  but  merely  as  a  matter  of  description,  which 
has  been  practically  complied  with. 

Pollock,  C.  B. — I  am  of  the  same  opinion :  and  I  think  a  rule  was 

(a)  This  allegation  was  iatroduoed  in  the  second  plea. 
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rightly  refused  by  the  Court  below.  The  present  application  does  not 
touch  the  substantial  merits  of  the  case.  If  there  had  been  a  difference 
in  the  tonnage  to  any  large  extent,  such  as  a  thousand  tons,  that  might 
have  been  some  evidence  of  fraud ;  but  that  would  have  been  a  question 
for  the  jury.     The  plaintiffs  have  substantially  fulfilled  their  contract. 

Cresswell,  J.,  and  Williams,  J.,  concurred. 

Martin,  B. — The  question  here  arises  upon  the  first  plea ;  and  I 
think  that  that  plea  would  have  been  good  on  demurrer.  It  alleges 
that  the  ship  was  <<  of  a  measurement  greatly  and  unreasonably  exceed- 
ing 200  tons,  and  was  not  of  the  measurement  of  180  tons  to  200  tons 
or  thereabouts."  But  I  am  of  opinion  that  the  question,  whether  the 
actual  excess  was  great  and  unreasonable,  was  a  question  for  the  jury. 
I  am  not  prepared  to  say  that  I  should  have  been  satisfied  if  they  had 
found  it  was :  but  the  question  is  a  question  of  fact,  with  which  we 
cannot  deal  here. 

(Crowder,  J.,  had  left  the  Court.) 

*WiLLES,  J. — I  think  there  was  no  warranty  of  the  tonnage ,  r#/»o^ 
the  statement  in  the  charter-party  was  nothing  more  than  a  re-  ^ 
presentation  of  the  belief  of  the  owners  upon  that  point,  the  vessel 
being  ascertained  and  fixed  by  their  description. 

EanneUy  for  the  plaintifis  below  (respondents),  then  applied  for  the 
costs  of  the  appeal  and  of  the  proceedings  below. 

Per  Curiam. — ^We  think  you  are  entitled  to  the  costs  of  the  proceed* 
ing3  in  both  Coui'ts. 

Appeal  disallowed.    Costs  allowed,  both  of  appeal  and  of  pro- 
ceedings below.(a) 

(a)  Reported  by  Francis  EUis,  Esq. 


IN  THE  EXCHEQUEE  CHAMBEE, 

June  8. 

GEORGE  YOUNG,  JAMES  BEGBIE,  and  DAVID  BEGBIE, 
Appellants,  JOHANN  AXELL  MOELLER,  Respondent. 

^ere  the  Court  of  Exchequer  Chamber,  nsder  sect.  41  of  The  Common  Law  Procedure  Act, 
1S54  (17  A  18  Vict  c.  125),  reverses  upon  appeal  the  decision  of  the  Court  below  as  to  prant- 
iag,  discharging,  or  making  absolute  a  rule,  tho  appellant  is,  as  a  general  rule,  entitled  to  such 
eofts  as  be  would  have  had  if  the  decision  in  the  Court  below  had  been  in  hie  favour,  but  not 
to  the  coats  of  the  appeal. 

In  this  case,  a  verdict  which  had  been  found  for  the  appellants  (de- 
fendants below)  was  set  aside  by  the  Court  of  Queen's  Bench,  and  a 
verdict  entered  for  the  *respondent  (plaintiff  below) ;  Moeller  r.  r*/.o.2 
Young,  5  E.  &  B.  7  (E.  C.  L.  R.  vol.  85).     The  defendants  ■- 
below  having  appealed,  the  Court  of  Exchequer  Chamber,  in  Michael- 
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mas  Vacation,  1855,  allowed  the  appeal ;  Toung  v.  Moeller,  5  £.  &  & 
756. 

Bramwelly  for  the  appellants,  then  asked  the  Court  (Oressvell  and 
Williams,  Js.,  and  Parke  and  Piatt,  Bs.),  for  the  costs  of  the  proceedings 
in  both  Courts.  By  sect.  41  of  The  Common  Law  Procedure  Act, 
1864  (17  &  18  Vict.  c.  126),  «  The  Court  of  appeal  shall  gire  sack 
judgment  as  ought  to  have  been  given  in  the  Court  below ;  and  all 
such  further  proceedings  may  be  taken  thereupon  as  if  the  judgment 
had  been  given  by  the  Court  in  which  the  fecord  originated."  Here, 
if  the  Court  below  had  discharged  the  rule,  all  the  costs  would  have  been 
payable  by  the  plaintiffs  below.  The  reasonable  view  appears  to  be, 
not  indeed  that  the  party  who  is  in  the  wrong  should  be  punished,  bat 
that  the  party  who  is  in  the  right  should  be  indemnified. 

Bovill,  for  the  respondent. — No  such  indemnification  is  given  where 
the  mistake  is  made  by  the  Court  below. 

Parke,  B. — The  effect  of  our  judgment  now  is  that  the  rule  for  en- 
tering the  verdict  for  the  plaintiff  below  is  discharged,  and  the  verdict 
is  not  to  be  disturbed.  That  should  give  the  respondents  the  costs  as  if 
the  rule  had  been  discharged  below.  But,  as  to  the  costs  of  the  appeal, 
we  will  consider  what  the  practice  should  be.  Our.  adv.  ndt. 

*fift^l       *This  day,  immediately  after  the  decision  of  Barker  v.  Windle, 
^  ant^,  p.  675,  Manwty^  on  behalf  of  the  appellants,  asked  for  the 
decision  of  the  Court  on  the  point  of  costs. 

Jervis,  C.  J. — The  general  rule  as  to  the  costs  of  the  appeal  is  te 
be  that,  where  the  judgment  below  is  affirmed,  the  respondent  gets 
them ;  but  the  appellant  does  not  get  them  upon  a  reversal  of  the  judg- 
ment below. 

Pollock,'  C.  B.,  Cresswell  and  Williams,  Js.,  and  Martin,  B^ 
concurred. 

No  costs  of  appeal  allowed ;  costs  of  proceeding  below  allowed 
to  the  appellants. 


BENNETT  v.  THOMPSON.    June  8. 

Under  lUt.  13  A  14  Viet  e.  01,  s.  12,  the  eerlifleate  of  the  Judge  who  triee  ms  actioit  hrovgtt  ta 
a  Superior  Court,  that  it  appeared  to  him  at  the  trial  that  there  was  a  raflicient  reatoa  for 
bringing  the  action  in  that  Court,  may  be  given  and  endorsed  on  the  record  at  any  time  aftsr 
the  assises  and  before  taxation  of  costs. 

The  sheriff  is  not  entitled  to  fees  from  the  party  giving  notice  under  The  ComosoB  Law  Pn>* 
cedure  Act,  1852  (15  A  16  Viet  e.  76),  sect  112,  that  a  cause  is  to  be  tried  by  special  jarr: 
although  the  alteration  of  the  system  as  to  special  juries  has  deprived  the  sheriff  of  the  f«ci  by 
which  he  formerly  was  remunerated  by  the  party  for  summoning  the  speeial  jurors. 

This  case  was  tried  at  the  last  Somersetshire  assizes,  before  Chan- 
nell,  Serjt.,  and  a  special  jury.  The  plaintiff  had  a  verdict  for  40lt.  The 
plaintiff's  counsel  then  applied  to  the  learned  Judge  for  a  certificf  te  that 
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the  action  was  brought  to  try  a  right,  and  also  a  certificate  for  a  special 
jury.     The  learned  Judge  thereupon  gave  the  following  two  certificates. 
«  *I  certify  that  this  action  was  really  brought  to  try  a  right,  r#/»rvi 
besides  the  mere  right  to  recover  damages  for  the  grievance  for  ^ 
which  this  action  was  brought. 

«  W.  F.  Channbll/' 

« I  certify  that  this  cause  was  a  cause  proper  to  be  tried  by  a  special 

«  W.  F.  Channbll." 

Both  certificates  were  endorsed  on  the  record. 

On  the  taxation  of  costs,  on  2d  June,  the  defendant's  attorney  ob- 
jected to  plaintifi"8  costs  being  taxed,  on  the  ground  that  neither  cer- 
tificate entitled  the  plaintiff  to  costs;  that  the  first  certificate  was 
applicable  only  to  cases  where  a  less  sum  than  409.  was  recovered ;  and 
that  the  plaintiff  ought  to  have  obtained  either  a  certificate  that  this 
was  a  cause  proper  to  be  tried  in  this  Court,  or  an  order  from  this  Court, 
or  a  Judge  thereof,  to  tax.  The  master  thereupon  declined  to  tax.  An 
jipplication,  on  behalf  of  the  plaintiff,  was  then  made  ex  parte  to  the 
learned  Judge  for  a  certificate  that  there  was  a  sufficient  reason  for 
bringing  the  action  in  this  Court.  The  learned  Judge  expressed  doubts 
whether  he  had  power  to  give  such  certificate  so  long  after  the  trial : 
but  he  endorsed  on  the  record  a  certificate  as  follows. 

^<  I  certify  that  it  appears  to  me  that  there  was  a  sufficient  reason  for 
bringing  this  action  in  the  Court  in  which  the  same  has  been  brought. 

«  W.  F.  Channell,  2d  June,  1856.'* 

It  was  now  deposed  that  the  learned  Judge  gave  this  certificate,  not 
as  a  certificate  in  the  cause,  but  for  the  purpose  of  showing  this  Court 
that  he  considered  the  cause  a  proper  one  to  be  tried  in  this  Court,  and 
for  the  *purpose  of  enabling  this  Court  to  make  an  order  giving  r^/.Qc 
the  plaintiff  his  costs,  and  upon  the  undertaking  of  the  applicant  ^ 
not  to  use  the  certificate  otherwise  than  for  the  purpose  of  certifying  to 
this  Court  that  there  was  sufficient  reason  for  bringing  the  action  in  a 
Superior  Court.  It  was  further  deposed  that  the  action  was  brought 
for  a  smoke  nuisance  created  by  factories  belonging  to  defendant,  and 
was  of  considerable  importance,  and  could  not  have  properly  been  tried 
in  any  county  court,  in  the  judgment  and  belief  of  the  deponent  (plain- 
tiflTs  attorney). 

On  affidavit  of  the  above  facts  : 

Coleridge  now  moved  for  a  rule  to  show  cause  why  there  should  not 
be  an  order  for  costs,  under  stat.  15  &  16  Vict.  c.  54,  s.  4,  or  why  the 
master  should  not  tax  the  costs.  Stat.  15  &  16  Vict.  c.  64,  s.  4,  en- 
ables the  Court,  or  a  Judge  at  Chambers,  on  being  satisfied  that  there 
was  sufficient  reason  for  bringing  the  action  in  the  Court  in  which  it  is 
brought,  to  order  that  the  plaintiff  shall  recover  his  costs ;  and  the  plain* 
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tiff  shall  thereupon  have  the  same  judgment  to  recover  his  costs  as  he 
would  have  had  if  stat.  13  &  14  Vict.  c.  61  had  not  passed.  Stat.  13 
&  14  Vict.  c.  61,  s.  11,  prohibits  the  plaintiff  who  recovers  no  more  than 
5L  in  an  action  of  trespass,  case,  &c.,  in  the  superior  Courts,  froa 
having  costs  (except  under  certain  circumstances  not  existing  here): 
but,  by  sect.  12,  if  the  Judge  who  tries  the  cause  "shall  certify  on  the 
back  of  the  record"  « that  it  appeared  to  him  at  the  trial  that  there  ins 
a  sufficient  reason  for  bringing  the  said  action  in  the  Court  in  which 
such  action  was  brought,"  the  plaintiff  shall  have  the  same  judgment  to 
♦fiRfil  recover  costs  as  if  the  Act  ♦had  not  passed.  Stat.  3  &  4  Vict 
-^  c.  24,  s.  2,  is  inapplicable :  had  the  damages  been  less  than  40^, 
the  certificate  actually  given  at  the  trial  would  have  protected  the  plain- 
tiff from  losing  his  costs  under  that  statute.  [Lord  Campbell,  C.  J.— 
Why  do  you  want  an  order  under  stat.  15  &  16  Vict.  c.  54,  s.  4,  when 
you  have  the  Judge's  certificate  under  stat.  13  &  14  Vict.  c.  61,  s.  12?] 
The  learned  Judge  was  in  doubt  whether  this  last  certificate  was  valid 
if  not  given  at  the  time  of  the  trial,  and  gave  it  only  on  the  conditi(A 
that  this  application  should  be  made.  It  should  seem,  however,  that  he 
had  the  power  to  give  it,  just  as  he  might  have  now  signed  a  bill  of 
exceptions. 

Lord  Campbell,  C.  J. — ^We  had  better  not  give  you  a  rule ;  there 
should  be  no  doubt  on  the  point.  Sect.  12  of  stat.  13  &  14  Vict.  c.  61, 
8. 12,  enables  the  Judge  to  certify  « that  it  appeared  to  him  at  the  trial;*' 
it  is  not  said  that  he  is  to  certify  at  the  trial.  The  certificate  whiA 
you  have  got  is  sufficient  to  give  you  your  costs :  there  can  be  no  ques- 
tion as  to  the  jurisdiction. 

Coleridge,  Erle,  and  Crompton,  Js.,  concurred. 

Rule  refused. 
In  the  same  cause, 

Jjushy  in  last  Term,  on  behalf  of  the  plaintiff,  had  obtained  a  mle 
calling  on  the  sheriff  of  Somersetshire  to  show  cause  why  he  should  not 
return  to  the  plaintiff  41.  ISs.  From  the  affidavits  on  which  the  mle 
was  obtained  it  appeared  that  the  plaintifi^s  attorney  gave  notice  to  the 
agents  for  the  undersheriff  for  Somersetshire  that  the  cause  would  be 
*fi871  *^^®^  ^y  *  special  jury  at  the  *ensuing  Spring  Assizes.  The  un- 
^  dersheriff's  agent  claimed  as  fees  6Z.  10s. ;  and,  on  being  asked 
how  they  were  made  up,  he  gave  the  following  account. 

£ 

Summonses  and  notices  for  service     1 

Service 3 

Officer  attending  trial     ....     1 

Jury  pannel      .......     0 

£6  10     0 


«. 

d. 

16 

0 

12 

0 

1 

0 

1 

0 
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The  undersheriflf's  agents  refused  to  give  the  plaintiff's  attorney  a 
eop7  of  the  pannel  without  payment  of  those  fees.  The  plaintiff's 
attorney  insisted  that  the  sheriff  was  entitled  to  no  fee  except  la.  for  a 
copy  of  the  jury  pannel.  Afterwards  the  undersheriff  *s  agent  informed 
the  attorney  that,  another  party  having  since  given  notice  that  his 
cause  also  was  to  be  tried  by  a  special  jury,  the  fees  would  only  be  4Z. 
14«.  This  amount  was  paid :  the  rule  now  obtained  was  for  the  repay- 
ment of  all,  except  the  shilling  admitted  to  be  really  due. 

The  affidavits  in  answer  admitted  the  facts  above  stated,  and  added 
that,  since  The  Common  Law  Procedure  Act,  1852,  abolishing  the  writs 
of  venire  and  distringas,  the  expense  and  trouble  to  the  undersheriff  in 
Bummoning  juries  was  not  diminished ;  that  the  undersheriff  had  received 
from  the  secretary  to  the  Treasury  a  notice  as  follows :  **  The  question 
of  an  allowance  to  the  sheriffs  for  the  summoning  of  jurors  of  every 
denomination  (with  the  exception  of  special  jurors,  who  are  paid  by  the 
saitors)  having  been  for  some  time  under  the  consideration  of  the  Lords 
Commissioners  of  Her  Majesty's  Treasury,  their  Lordships  desire  me 
to  acquaint  you  that  they  are  pleased  to  allow  *the  sum  of  24Z.  r*/>oQ 
to  be  henceforth  charged  in  the  annual  accounts  of  the  sheriff  of  ^ 
Somersetshire,  as  a  commuted  allowance  for  the  summoning  of  jurors." 
This  allowance  of  24Z.  did  not  meet  the  undersheriff 's  expenses  out  of 
pocket,  in  respect  of  the  juries  to  which  it  applied.  When  the  notice 
that  this  cause  was  to  be  tried  by  a  special  jury  was  given,  the  underr 
sheriff  expected  to  have  to  summon  a  pannel  of  thirty-six  special  jurors ; 
and,  as,  in  the  table  of  fees  allowed  under  stat.  1  Vict.  c.  55,  the  sheriff 
iras  entitled  to  charge  1b.  for  each  warrant  to  summon  a  special  juror, 
and  2«.  for  actually  summoning  him,  he  made  out  his  fees  on  that  scale. 
Subsequently,  by  a  Judge's  order,  the  pannel  was  made  to  consist  of 
forty-eight  jurors ;  but  in  the  interim  another  party  had  given  notice 
to  have  his  cause  tried  by  a  special  jury.  The  undersheriff  therefore 
divided  the  fees  for  summoning  the  forty-eight  jurors  between  the  two 
parties,  which  explained  the  alteration  in  the  amount  charged.  Since 
1852  similar  fees  have  been  generally  charged  by  the  sheriffs,  and 
allowed  on  taxation. 

Bovill  now  showed  cause. — The  sheriff,  when  summoning  a  special 
jury,  is  put  to  expense  and  trouble.  Under  the  old  system  he  was 
remunerated  by  fees  on  summoning  the  special  jurors,  payable  by  those 
who  occasioned  it  by  demanding  a  jury.  Since  The  Common  Law  Pro- 
cedure Act,  1852  (15  &  16  Vict.  c.  76),  the  same  trouble  and  expense 
are  incurred ;  but  it  is  in  summoning  one  pannel  for  all.  That  pannel 
u  not  summoned  unless  one  of  the  parties  gives  the  undersheriff  notice 
that  his  cause  is  to  be  tried  by  a  special  jury,  under  sect.  112.  It  is 
fair  that  the  party  should  remunerate  the  sheriff  for  the  trouble  and 
expense  thus  *occasioned,  and  at  the  same  rate  as  before.  The  r^iijoQ 
old  table  of  fees,  allowed  in  pursuance  of  stat.  1  Vict.  c.  55,  is  ^ 
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not  applicable  to  the  altered  jury  process ;  but  it  could  not  be  intended 
to  cast  the  burthen  upon  the  sheriff  without  remuneration.  [CoLEKiBei^ 
J. — It  may  be  that  the  table  of  fees  ought  to  be  altered ;  but  by  sUt 
1  Vict.  c.  55,  s.  1,  the  sheriff  must  receive  <<  such  fees  and  no  more  as 
shall  from  time  to  time  be  allowed/'  under  the  sanction  of  the  Judges.] 
The  sheriff  is,  it  appears,  now  actually  out  of  pocket  by  doing  his  datj. 
[Lord  Campbell,  0.  J. — ^He  ought  to  be  properly  remunerated  for  nhA 
he  does ;  but  it  may  be  questioned  by  whom  he  should  be  paid.] 

Lmh^  contri. — The  fees  here  taken  are  not  to  be  found  in  the  table 
of  fees  sanctioned  by  the  Judges  under  stat.  1  Vict.  c.  55.(a)  Etbii 
supposing  that  the  table  ought  to  be  altered  so  as,  in  future,  to  inclade 
similar  fees,  it  cannot  affect  the  present  plaintiff. 

Lord  Campbell,  C.  J. — The  rule  must  be  absolute.  It  may  beverj 
fit  that  the  Judges  should  take  an  opportunity  of  Considering  whether 
new  fees  should  be  allowed  to  the  sheriff,  payable  by  the  suitors  in 
respect  of  what  is  done  under  the  new  special  jury  process,  or  whether 
the  intentiqn  of  the  Legislature  is  to  be  taken  to  be  that  the  summon- 
ing of  special  jurors  is  in  future  to  be  considered  as  a  public  duty,  for 
which  no  fees  are  to  be  taken  from  the  party,  in  which  case  the  sheriffs 
will  have  a  fair  claim  for  compensation  out  of  the  public  purse.  Gene- 
♦flQm  ^^7  speaking  the  state  ought  to  *supply  the  machinery  for  the 
-*  administration  of  justice ;  and  it  may  be  fit  that  those  whose 
causes  are  tried  by  special  juries  ought  not  to  pay  higher  fees  than 
others.  On  that  I  give  no  opinion ;  it  is  a  subject  very  fit  for  conside- 
ration. But,  at  present,  the  sheriff  has  no  authority  to  take  the  fees 
here  taken.  He  is,  by  stat.  1  Vict.  c.  55,  s.  1,  to  take  such  fees,  and 
no  more,  as  shall  from  time  to  time  be  allowed  by  the  taxing  masters 
under  the  sanction  and  authority  of  the  Judges.  A  table  of  fees  has 
been  sanctioned  by  them.  There  is  in  it  a  fee  for  the  warrant  to  sum- 
mon each  special  juror,  and  another  for  summoning  him ;  but  these  are 
not  applicable  to  the  new  system  where  one  pannel  is  summoned  for  all. 
The  sheriff  therefore  has,  however  innocently,  taken  fees  to  which  he 
was  not  entitled,  and  must  refund. 

Coleridge,  J. — The  existing  table  of  fees  was  not  framed  with  a 
view  to  the  present  jury  process.  I  agree  that  it  is  but  just  that  the 
sheriff  should  be  remunerated  for  his  labour  from  some  source  or  other; 
but,  for  the  decision  of  the  present  case,  it  is  enough  to  say  that  the 
table  of  fees  allows  none  applicable  to  the  existing  state  of  the  law. 

Erle,  J. — I  regret  to  be  obliged  to  come  to  the  same  conclusion, 
which  I  think  has  the  effect  of  taking  away  the  remuneration  for  extra- 
ordinary work  which  it  leaves  to  be  done ;  but  that  must  be  remedied 
in  some  other  way. 

Crompton,  J. — When  a  special  jury  was  summoned  for  one  canse 

(<f)  See  the  table,  3  Chitty'e  Statutes,  1033. 
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only  it  was  fit  that  the  party  should  pay  ♦for  it.     Now,  when  r^/»Q^ 
there  is  a  pannel  common  to  all,  I  do  not  see  why  the  sheriff  ^ 
shoald  not  include  in  his  bill  of  cravings  the  costs  of  one  pannel  as  much 
as  the  other,  both  being  public  matters.     But  it  is  clear  that  the  old 
fees  are  no  longer  applicable.  Bule  absolute. 


PERRY  V.  ATTWOOD  and  ATTWOOD.    June  8. 

Deel«mtioii  alleged  that  plaintiff  let  mines  to  defendant,  for  twenty-one  jean,  at  a  dear  annual 
rent  of  4002.,  and  a  tonnage  rent  on  the  ore  raised;  the  tonnage  rent,  if  it  amounted  to  or 
eieeeded  400£.,  to  be  taken  instead  of  the  400/. ;  and,  if  it  feU  short  of  the  400/.,  the  400/.  to 
be  paid,  and  the  defioienoy  to  be  made  up  by  deductions  from  the  tonnage  rent  of  subsequent 
years ;  and,  if  in  any  year  the  tonnage  rent,  upon  ordinary  worlcing,  did  not  come  up  to  the 
400^,  the  excen  of  payment  (if  any)  in  prefiooa  years,  above  the  400/.,  might  be  sot  off 
•giiost  the  400/.  duo  on  such  year;  the  meaning  of  the  parties  being  that  the  rent  of  400/. 
fhoald  at  all  events  be  paid,  but,  if  more  than  that  was  paid  in  any  one  year,  and  afterwards 
the  mines  shoald  not  prodnoe  enough  to  pay  the  400/.,  defendant  should  not,  throughout  the 
term,  be  liablo  to  pay  more  than  the  400/.  per  annum,  inclusive  of  the  extra  rent  raised  by 
tvnnage  rent :  covenant  by  defendant  to  pay  the  rents  :  breach,  non-payment  of  tonnage  rent 
apon  the  qnaatity  of  ore  raised. 

Plea:  That  defendant  annually  accounted  with  plaintiff  eaoh  year  oonoerning  all  the  ore  raised 
in  that  year,  and  the  amount  of  tonnage  rent;  and,  on  each  accounting,  a  certain  sum  was 
agreed  by  defendant  and  plaintiff  to  be  the  balance  due,  and  the  balances  were  paid  by  de- 
fendant to  plaintUI^  and  accepted  by  plaintiff,  in  full  satisfaction  and  discharge  of  the  tonnage 
rent  payable. 

Heplication  :  That  the  accountings  were  not  correct,  but  ore  was  omitted  which  ought  to  have 
been  included,  by  mistake,  and  through  ignorance  of  facts  on  the  part  of  the  plaintiff;  and  the 
balaaces  stated  were  for  less  ore  than  was  raised ;  and  the  balances  were  paid  and  accepted  oo 
saeh  accountings. 

On  demurrer  to  plea  and  replication,  held : 

That  the  plea,  showing  only  a  statement  of  aoeounts  on  one  side,  did  not  show  a  statement  bind- 
ing plaintiff,  at  any  rate  not  conclusively,  and  was  at  any  rate  answered  by  the  replication 
showing  error  in  the  account,  though  not  fraud. 

The  declaration  stated  that  Robert  Jefferson,  since  deceased,  and 
plaintiff,  by  deed,  let  to  defendants  certain  mines  and  veins  of  iron  ore, 
with  liberties  and  powers  for  digging,  &c.,  to  have  and  to  hold  the  said 
mines  and  veins,  with  the  said  liberties,  &c.,  to  defendants,  their  execu- 
tors, administrators,  and  assigns,  from  25th  March,  1846,  for  the  term 
of  twenty-one  years  (determinable  as  in  the  deed  mentioned) ;  <<  yielding 
tnd  "Spaying  therefore,  unto  the  said  Robert  Jefferson,  and  the  r,^/«Q9 
pUbtiff,  and  the  survivor  of  them,  and  their  assigns,  or  the  heirs  *- 
or  assigns  of  such  survivor,  yearly  and  every  year,  during  the  said 
term,  the  clear  annual  rent  or  sum  of  4002.  of  lawful  British  money, 
without  any  deduction  or  abatement  whatsoever  (except  for  property 
tax,  and  any  other  tax  usually  payable  by  landlords  (if  any)  in  the  said 
county  in  respect  of  similar  property),  and  by  two  equal  and  even  half- 
yearly  payments ;  that  is  to  say,"  &c. ;  <<  such  rent  to  be  payable  and 
paid  as  aforesaid,  whether  the  said  mines  and  minerals  should  or  should 
not  be  opened  and  worked,  and  whether  there  should  or  should  not  be 
foand  any  iron  ore  therein.     And  also  yielding  and  paying,  in  manner 
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aforesaid,  unto  the  said  R.  Jefferson  and  the  plaintiff,  and  the  surviror 
of  them,  and  their  assigns,  or  the  heirs  and  assigns  of  snch  srurrivcnr, 
yearly  and  every  year,  during  the  said  term,  the  rent  or  sum  of  2«.  9i 
for  every  ton  of  iron  ore,  commonly  called  Cumberland  Red  Ore,  whidi 
should  be  dug,  wrought,  won,  raised,  obtained,  and  gotten  in,  from  or 
out  of  the  said  mines,  pits,  working  lands,  and  premises,  by  virtue  of 
the  provisions  of  the  said  deed  :  each  ton  consisting  of,"  &c.  (mode  of 
estimating  tonnage) :  <<  such  tonnage  rent  to  be  calculated  up  to  and 
payable  and  paid  on  the  25th  day  of  March  in  each  and  every  year  of 
the  said  term  :  provided  always,  and  it  was  thereby  declared  and  agreed 
by  and  between  the  said  R.  Jefferson  and  the  plaintiff  and  the  defendants, 
respectively,  that,  in  any  year  or  years  of  the  said  term  when  the  ton- 
nage rent  as  aforesaid,  or  the  iron  ore  and  minerals  raised,  won,  gotten, 
and  obtained  in  and  from  the  said  lands  and  premises  in  such  year  or 
*fiQ^l  years,  should  amount  altogether  to  the  sum  of  400Z.  *or  upwards, 

-^  then  the  said  tonnage  rents,  when  paid,  should  be  taken  and  con- 
sidered as  payment  for  and  instead  of  the  said  annual  fixed  rent  of 
400Z.,  and  the  said  fixed  rent,  in  such  year  or  years,  should  not  be  pay- 
able ;  and,  if  it  should  happen  in  any  subsequent  year  or  years  that  no 
ore  or  minerals  should  have  been  raised  and  gotten  in  and  from  the  said 
lands  as  aforesaid,  or  the  tonnage  rents  thereon  should  not  amount 
altogether  to  the  said  sum  of  400Z.,  then  the  said  fixed  rent  of  4001 
should  be  paid,  and  the  deficiency  in  quantity  of  such  year  or  years 
should  be  made  up  by  deductions  from  the  quantities  of  ore  and 
minerals  raised  and  gotten  in  any  subsequent  year  or  years  beyond  the 
quantities  raised  (and  at  the  tonnage  rent  aforesaid)  equivalent  to  the 
said  fixed  rent  for  such  subsequent  year  or  years ;  so  that  the  tonnage 
rent  or  rents  should  not  be  paid  or  payable  on  the  ore  and  minerals  snb- 
sequently  raised  and  gotten  until  the  deficiency  in  quantity  of  any  of 
the  previous  years  should  be  made  up  as  aforesaid :  provided  also  that^ 
in  case  the  defendants,  their  executors,  administrators,  or  assigns, 
should,  in  any  preceding  year  or  years  of  the  said  term,  by  reason  of 
the  extended  working  of  the  said  mines,  pay  any  sum  or  sums  of  money 
over  and  above  the  said  fixed  rent  or  sum  of  400Z.,  and  the  said  mines 
should  not,  by  due  and  ordinary  working  thereof,  in  any  subsequent 
year  or  years  of  the  said  term,  afford  a  supply  of  ore  equal,  after  the 
rate  aforesaid,  to  the  annual  sum  of  400Z.,  then  and  in  such  case  it 
should  and  might  be  lawful  for  the  defendants,  their  executors,  adminis- 
trators, and  assigns,  to  take  credit  in  account  and  to  set  off  against  the 
said  fixed  rent  so  much  of  the  previous  payment  of  excess  of  rent, 
*fiQ4.1  ^®y^^^  400Z.,  in  any  one  or  *more  years,  as,  with  the  ore  raised 

■*  in  such  year,  should,  at  and  after  the  rate  of  tonnage  aforesaid, 
be  equal  to  make  up  the  sum  of  400Z.  for  that  year ;  it  being  the  true 
intent  and  meaning  of  the  said  parties  thereto  that  a  rent  of  4001  per 
annum,  payable  half-yearly,  should  at  all  events  be  paid  conmionibos 
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annis,  daring  the  term,  for  the  license  or  leave  thereby  granted,  and 
that,  if  more  ,than  400Z.  should  have  been  paid  in  any  one  year,  and, 
by  reason  of  the  extra  workings  in  any  one  or  more  year  or  years,  or 
poverty  of  the  said  mine  and  premises,  they  should  not  be  capable  of 
yielding,  on  the  ordinary  working  thereof,  in   any  subsequent  year, 
sufficient  ore  to  pay  the  said  fixed  rent,  calculating  the  ore  raised  after 
the  rate  aforesaid,  the  defendants  should  not  be  liable  to  pay,  in  the 
whole  of  the  said  term,  a  larger  rent  than  the  said  sum  of  400/.  per 
year,  inclusive  of,  and  with,  the  extra  rent  so  raised  and  paid  by  way 
of  tonnage  rent  in  previous  years.     And  the  defendants,  by  the  said 
deed,  covenanted  with  the  said  B.  Jefierson  and  the  plaintiff,  their 
heirs  and  assigns,  that  they,  the  defendants,  their  heirs,  executors, 
administrators,  or  assigns,  or  some  or  one  of  them,  should  and  would 
veil  and  truly  pay  or  cause  to  be  paid,  during  the  continuance  of  the 
said  term  thereby  granted  as  aforesaid,  unto  the  said  B.  Jefferson  and 
the  plaintiff,  their  heirs  or  assigns,  the  said  annual  rent  or  sum  of  400/., 
and  also  the  said  tonnage  rent  so  reserved  as  aforesaid,  subject  never- 
theless as  aforesaid,  on  the  several  days  and  times,  and  in  the  propor- 
tions, manner,  and  form,  so  mentioned  and  appointed  in  the  said  deed 
for  payment  thereof  respectively  as  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  the  said  deed.     And  the  defendants,  by  the 
Bald  deed,  also  covenanted  with  *the  said  B.  Jefferson  and  the  r^t^nqt' 
plaintiff,  their  heirs  or  assigns,  that  they,  the  defendants,  their  *- 
executors  or  administrators,  should  and  would  provide  and  keep  such 
and  so  many  books  of  account  as  might  be  necessary,  and  wherein 
should  be  entered  a  full,  true,  and  particular  account  in  writing  of  all 
the  iron  ore  and  minerals  which  should  be  dug,  won,  raised,  obtained, 
and  gotten  m,  from,  or  out  of  the  said  mines,  pits,  and  workings,  and 
thereof  should  deliver  to  the  said  lessees,  their  heirs  or  assigns,  a  fair 
copy  in  writing  of  such  account,  monthly,  during  the  said  terra." 
Averment :  «  That  of  the  said  fixed  annual  rent,  so  reserved  as  afore- 
said, there  is  due  and  unpaid  the  sum  of  200/.  for  one  half  year  of  the 
said  term,  ending  on"  29th  September,  1865;  "and  that  of  the  said 
tonnage  rent,  so  reserved  as  aforesaid,  there  is  due  and  unpaid  for  iron 
ore,  dug,  wrought,  won,  raised,  obtained,  and  gotten  by  the  defendants, 
under  and  by  virtue  of  the  provisions  of  the  said  deed,  the  sum  of 
2000/.,  according  to  the  true  intent  and  meaning  of  the  said  deed." 
Further  breach  in  respect  of  defendants  not  keeping  books  or  deliver- 
ing accounts. 

Plea  (7),  <<  to  so  much  of  the  declaration  as  relates  to  tonnage  rent 
sUeged  to  have  become  due  and  payable  by  the  defendants,  under  and 
hy  virtue  of  the  said  deed,  for  and  during  the  eight  years  of  the  said 
term  conunencing  with  the  year  ending  the  25th  day  of  March,  1847, 
snd  ending  with  the  year  ending  the  25th  day  of  March,  in  the  year 
of  our  Lord  1824."    That  defendants  «  did,  during  the  said  eight  years 
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of  the  said  term  commencing  with  the  year  ending  on  the  25th  daj  of 
March,  in  the  year  of  our  Lord  1847,  and  ending  with  the  year  endkg 
on  the  25th  day  of  March,  in  the  year  of  oar  Lord  1854,  proride 

»fkQA1  *^^^  ^^^V  ^^^^  books  of  acconnt  as  were  necessary ;  and  tbat 
^  they  caused  to  be  entered  therein  an  acconnt  purporting  to  be^ 
and  which  defendants  believed  and  still  do  believe  to  be,  a  fall,  tree, 
and  particular  account  in  writing  of  all  the  iron  ore  and  minerals  dog, 
won,  raised,  obtained,  and  gotten  in,  from,  or  out  of  the  said  mines 
and  premises  in  the  said  deed  mentioned/'  That,  soon  after  the  expi- 
ration of  each  of  the  said  eight  years  of  the  said  term,  the  account  00 
entered  by  the  defendants  in  the  said  books  was  submitted  for  examina- 
tion and  correction  to  the  plaintiff  and  the  said  R.  Jefferson,  in  the  life- 
time of  the  said  R.  Jefferson,  or  to  their  agent  in  that  behalf  dnly 
authorized,  and  to  the  plaintiff  alone  since  the  death  of  the  said  R.  Jef- 
ferson, or  to  his  agent  in  that  behalf  duly  authorized.  <<  That,  soon 
after  the  expiration  of  each  of  the  said  eight  years  of  the  said  term, 
and  after  the  said  accounts  so  from  time  to  time  rendered  by  the  de* 
fendants  had  been  examined  by  or  on  behalf  of  the  plaintiff  and  dw 
said  R.  Jefferson  in  the  lifetime  of  the  said  R.  Jefferson,  and  by  or  on 
behalf  of  the  said  plaintiff  since  the  death  of  the  said  R.  Jeff^^on,  tbe 
defendants  and  the  plaintiff  and  the  said  R.  Jefferson  in  the  lifetime  of 
the  said  R.  Jefferson,  and  the  defendants  and  the  plaintiff  alone,  since 
the  death  of  the  said  R.  Jefferson,  stated  an  account  of  and  concerning 
all  the  iron  ore  dug,  won,  raised,  obtained,  and  gotten  by  the  defend- 
ants, during  the  preceding  year  of  the  said  term,  in,  from,  or  out  of 
the  said  mines  and  premises,  by  virtue  of  the  provisions  of  the  said 
deed,  and  of  and  concerning  the  amount  of  tonnage  rent  payable  by 
the  defendants,  under  or  by  virtue  of  the  said  deed,  for  and  in  respect 
^RQ71  ^^  ^^  sa^ie  iron  ore :  '''and  that,  upon  each  of  the  first  two  of 
-*  such  accountings,  the  same  having  taken  place  in  the  lifetime  of 
the  said  R.  Jefferson,  a  certain  sum  was  agreed,  by  and  between  the 
defendants  and  the  plaintiff  and  the  said  R.  Jefferson,  to  be  the  balance 
or  sum  due  from  the  defendants  to  the  said  plaintiff  and  the  said  R. 
Jefferson ;  which  balances  or  sums  respectively  were,  soon  afterwards, 
paid  by  the  defendants  to  the  said  plaintiff  and  the  said  R.  Jefferson, 
and  accepted  by  them,  as  and  for  and  in  full  satisfaction  and  discharjre 
of  the  tonnage  rent  payable  by  the  defendants  to  the  plaintiff  and  the 
said  R.  Jefferson,  by  virtue  of  the  said  deed,  for  the  years  of  the  said 
term  ending  on  the  25th  day  of  March,  1847,  and  the  25th  day  of 
March,  1848 :  and  that,  upon  each  of  the  remaining  six  of  such  ac> 
countings,  the  same  having  all  taken  place  after  the  death  of  the  said 
R.  Jefferson,  a  certain  sum  was  agreed,  by  and  between  the  plaintif 
and  the  defendants,  to  be  the  balance  or  sum  due  from  the  defendants 
to  the  said  plaintiff;  which  balances  or  sums,  respectively,  were  after- 
wards paid  by  the  defendants  to  the  plaintiff,  and  by  him  accepted,  a» 
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and  for  and  in  full  satisfaction  and  discharge  of  the  tonnage  rent  pay* 
able  bj  the  defendants  to  the  plaintiff,  by  virtue  of  the  said  deed,  for 
the  year  of  the  said  term  ending  on  the  25th  day  of  March,  1849,  and 
for  the  five  successive  following  years  of  the  said  term  ending  on  the 
25th  day  of  March  in  each  year."  «  That  all  the  said  eight  balances 
or  sums  were  paid  and  accepted  as  aforesaid  more  than  three  months 
before  the  commencement  of  this  action." 

Replication  (2)  to  plea  7.  <<  That  the  supposed  accountings  in  that 
plea  mentioned  were  not  true  and  ^correct  accountings,  accord-  r^/>Q|% 
ing  to  the  true  intent  and  meaning  of  the  said  deed,  of  or  con-  ^ 
cerning  all  the  iron  ore  dug,  won,  raised,  obtained,  and  gotten  by  the 
defendants  under  the  said  deed  during  the  respective  periods  for  which 
the  said  supposed  accountings  were  respectively  had  or  made,  or  of  or 
concerning  all  the  tonnage  rent  payable  by  the  defendants  under  or  by 
virtue  of  the  said  deed  for  or  in  respect  of  the  same  iron  ore ;  but,  on 
the  contrary  thereof,  were,  and  each  of  them  was,  erroneous  in  this : 
that  divers  and  very  many  tons  of  iron  ore,  which  ought  to  have  been 
iacluded  and  taken  into  account  in  and  upon  the  said  supposed  account- 
ings respectively,  and  divers  large  amounts  of  tonnage  rent  payable  by 
the  defendants  in  respect  thereof,  under  and  by  virtue  of  the  said  deed, 
were,  by  and  through  mistake,  and  in  ignorance  of  the  facts,  on  the 
fMt  of  the  plaintiff  and  the  said  Robert  Jefferson  and  their  agents  in 
that  behalf,  so  far  as  relates  to  each  of  the  first  two  of  the  said  sup- 
posed accountings,  and  by  and  through  mistake,  and  in  ignorance  of 
the  facts,  on  the  part  of  the  plaintiff  alone  and  his  agents  in  that  be- 
half, so  far  as  relates  to  each  of  the  residue  of  the  said  supposed  ac- 
eountings,  omitted  from,  and  not  included  or  taken  into  account  in  or 
upon,  the  said  supposed  accountings  respectively ;  and  the  balances  or 
sums  alleged  to  have  been  found  and  agreed  to  be  due  from  the  defend- 
ants for  tonnage  rent  upon  the  said  supposed  accountings  respectively, 
as  in  the  said  7th  plea  mentioned,  were  erroneously  found  and  agreed 
to  be  the  balances  or  sums  due  from  the  defendants  for  the  full  amounts 
of  tonnage  rent  payable  by  the  defendants  under  the  said  deed  for  the 
Respective  periods  for  which  the  said  supposed  accountings  were  r^cf^oq 
respectively  had  and  made :  whereas,  in  truth  and  in  fact,  the  ^ 
sud  balances  or  sums  were  respectively  balances  or  sums  due  from 
the  defendants  for  tonnage  rent,  under  the  said  deed,  for  fewer  tons 
of  iron  ore  for  which  tonnage  rent  was  payable  by  the  defendants, 
according  to  the  true  intent  and  meaning  of  the  said  deed,  than  had 
been  actually  dug,  won,  raised,  obtained,  and  gotten  by  the  defend- 
ants under  the  said  deed  during  the  respective  periods  for  which  the 
aaid  supposed  accountings  were  respectively  had  and  made."  <<  That 
the  balances  or  sums,  so  erroneously  found  and  agreed  to  be  due  from 
the  defendants  for  tonnage  rent  upon  the  said  supposed  accountings 
respectively,  were  respectively  paid  and  accepted  as  and  for  and  in  full 
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satisfaction  and  discharge  of  the  respective  amounts  so  erroneously  found 
and  agreed  to  be  due  from  the  defendants  for  tonnage  rent  upon  the 
said  supposed  accountings  respectively,  and  not  otherwise  howsoever." 

The  plaintiff  also  demurred  to  plea  7.     Joinder. 

Demurrer  to  the  above  replication.     Joinder. 

Atherton,  for  the  plaintiff. — First,  the  plea  is  bad.  It  shows  only 
an  account  stated  on  one  side,  introducing,  therefore,  no  consideratioa 
for  the  agreement  which  it  sets  up ;  Smith  v.  Page,  15  M.  &  W.  683.t 
It  would  be  otherwise  if  there  had  been  a  statement  of  cross  accooBts 
and  a  balance  agreed  to.  The  facts  pleaded  show  no  more,  at  the 
*7nm  '^^^^st,  than  evidence  that  the  account  really  ♦stood  as  stated. 
-^  If  it  be  said  that  the  conduct  of  the  plaintiff,  as  shown  in  the 
plea,  renders  the  account  conclusive  till  its  correctness  be  impeached, 
the  replication  does  in  fact  impeach  the  correctness,  and  truly,  as  ad- 
mitted by  the  demurrer.  [Lord  Campbell,  C.  J. — It  is  common  to 
add,  to  a  statement  of  accounts,  "errors  excepted:"  I  think  that  such 
exception  must  be  understood,  even  where  not  expressed.] 

Manisty^  contrlt. — Where  there  is  a  claim  by  one  party  upon  another, 
and  it  is  difficult  to  arrive  at  the  precise  amount,  then,  if,  for  the  pur- 
pose of  preventing  the  inconvenience  of  unsettled  accounts,  the  parties 
agree  to  meet  from  year  to  year,  and,  on  such  meeting,  agree  to  take 
a  certain  sum  as  the  balance,  both  are  bound,  in  the  absence  of  fraud. 
Here  fraud  is  not  alleged ;  and  the  record  shows  a  relation  between  the 
parties,  and  a  contract  which  would  produce  accounts  of  much  intricacy. 
[Lord  Campbell,  C.  J. — You  put  that  as  applicable  to  cases  where  the 
balance  is  not  to  be  arrived  at  by  mere  enumeration.]  In  M'Kellar  r. 
Wallace,  8  Moore's  P.  C.  378,  401,  the  law  was  thus  laid  down  in  the 
Privy  Council.  "  Parties  having  accounts  between  them,  may  meet  * 
and  agree  to  settle  those  accounts  by  the  ascertainment  of  the  exact 
balance ;  and,  if  they  mean  to  ascertain  the  exact  balance,  it  may  be 
necessary  for  that  purpose,  and  probably  is  necessary  in  most  cases, 
that  vouchers  should  be  produced,  and  that  all  the  information  which  is 
possessed  on  one  side  and  the  other  should  be  furnished  in  the  settle- 
i^^M-y  ment  of  those  *account8 ;  and,  if  it  afterwards  turn  out  that  there 
^  are  errors  in  the  account,  it  is  a  sufficient  ground  for  opening 
the  account  and  for  setting  it  right  in  a  Court  of  equity.  If,  on  the 
other  hand,  persons  meet  and  agree,  not  to  ascertain  the  exact  balance, 
but  agree  to  take  a  gross  sum  as  the  balance;  a  sum  which  one  is 
willing  to  pay,  and  the  other  is  content  to  receive  as  the  result  of  those 
accounts :  it  is  obvious,  that  the  production  of  vouchers  is  entirely  oat 
uf  the  question,  and  errors  in  the  account  are  so  also,  for  the  very 
object  of  the  parties  is  to  avoid  the  necessity  for  producing  these 
vouchers,  upon  the  assumption  that  there  are  or  may  be  errors  in  the 
account  so  settled ;  therefore,  it  is  either  an  account  stated  and  settled, 
in  the  formal  sense  of  that  expressioUi  or,  it  is  the  case  of  a  settlement 
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by  compromise.  In  either  case  it  may  be  vitiated  by  fraud."  [Lord 
Campbell,  C.  J. — ^That  would  be  a  case  of  accord  and  satisfaction.] 
The  present  case  is  so.  It  is  clear  that  the  defendants  could  not  dis- 
turb the  balance  struck.  The  plea  relies,  not  on  the  balance  being  in 
fact  as  found,  but  upon  the  agreement  that  it  should  be  taken  as  the 
balance.  In  Smith  v.  Page,  15  M.  &;  W.  683,t  the  plea  relied  upon 
the  balance  being  found  to  be  due,  and  being  due.  But,  at  any  rate, 
that  case  must  be  considered  as  qualified  by  the  later  case  of  Callander 
V.  Howard,  10  Com.  B.  290  (E.  C.  L.  R.  vol.  70),  where  it  was  held 
that  a  plea  of  accounting,  and  payment  of  the  balance  found,  showed  a 
good  defence,  though  it  might  be  an  argumentative  plea  of  payment. 
[Lord  Campbell,  C.  J. — It  can  hardly  be  a  plea  of  payment :  it  does 
not  show  that  what  was  claimed  by  the  ^declaration  has  been  r^f^/^r^ 
paid.  In  Smith  v.  Page  the  Court  expressly  distinguishes  the  ^ 
ease  from  one  where  there  are  cross  demands,  as  there  were  in  Callan^ 
der  r.  Howard.]  The  principle  first  suggested,  that  a  smaller  sum  than 
that  really  due  may  be  agreed  upon,  as  a  balance,  for  the  purpose  of 
settling  demands  otherwise  incapable  of  being  ascertained,  will  support 
this  plea.  [Lord  Campbell,  C.  J. — How  is  it  incapable  of  being 
ascertained,  more  than  the  sum  due  upon  a  sale  of  coals  or  wheat  ?]  A 
peculiar  mode  of  measuring  4s  here  prescribed,  and  a  very  complex 
arrangement  is  made,  extending  through  a  series  of  years.  As  to  the 
repUcation :  it  admits  the  agreement,  and  the  payment  of  the  balance 
agreed  upon :  it  sets  up  a  mistake  of  the  parties,  which  is  no  answer  in 
kw,  fraad  not  being  suggested. 

Atherton  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J. — I  am  sorry  that  several  successive  yearly 
settlements  should  be  disturbed ;  but  we  must  decide  upon  the  legal 
result  of  what  has  passed.  It  seems  to  me  that  the  plea  is  insufficient, 
the  account  on  one  side  only  having  been  stated,  which  brings  the  case 
vithin  the  authority  of  Smith  v.  Page.  The  proceeding  shown  is  not 
ia  the  nature  of  accord  and  satisfaction,  nor  does  it  bind  the  parties : 
all  that  is  said  is,  that  there  was  a  settlement  of  the  account  of  claims 
oa  one  side,  a  balance  stated,  and  payment  of  that  balance.  No  weight 
is  to  be  attached  to  the  allegation  *that  the  payment  was  given  r^iy^q 
md  accepted  in  satisfaction  of  the  tonnage  rent  due ;  there  ap-  ^ 
pears  no  consideration  for  a  waiver  of  the  debt  actually  due.  The  case 
does  not  fall  within  M'Kellar  v.  Wallace,  8  Moore's  P.  C.  C.  378,  oir 
Callander  v.  Howard,  10  Com.  B.  290  (E.  C.  L.  R,  vol.  70).  If  there 
irere  any  doubt  as  to  the  plea,  the  replication  would  supply  a  complete 
aaswer,  unless  we  could  hold  that  a  settlement  of  a  claim  at  any  one 
time  was  conclusive,  and  could  not  be  questioned  on  the  ground  of  mis- 
take.    As  we  cannot  so  hold,  we  must  give  judgment  for  the  plaintifi*^ 

Coleridge,  J. — I  am  of  the  same  opinion.     The  plea  certainly  does 
Bot  give  a  conclusive  answer ;  and,  that  being  so,  the  replication  answeris 
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the  prim&  facie  answer  given  by  the  plea.  The  plea  shows  that  it  yns 
agreed  that  a  certain  sum  was  the  balance^  and  that  this  sum  was  paid. 
If  it  was  meant  that  this  sum  was  the  real  amount  of  the  claim,  the 
defendants  would  have  pleaded  payment.  But  this  the  plea  cautiously 
avoids,  and  alleges  only  a  payment  of  the  supposed  balance.  The 
plaintiff  answers :  <<  True ;  but  it  turns  out  that  the  supposition  wu 
wrong."  It  would  be  a  bad  state  of  the  law  if  such  a  settlement  were 
conclusive,  and  could  not  be  set  right  at  law,  and  the  only  remedy  were 
in  equity. 

Erlb,  J. — We  are  to  look  to  the  contract  of  the  parties.  Their 
meeting,  and  agreeing  to  a  balance,  and  the  payment  of  that  balance, 
do  not  constitute  a  performance.  The  arguments  urged  by  Mr.  ManiMn 
"> 70d1  ^^^^  ^^^^  ^^  would  be  well  worth  the  while  of  parties,  in  the  fir^t 
^  ^instance,  to  agree  that  every  settlement,  after  three  yean  (kt 
some  other  time  named,  should  be  conclusive.  But,  in  default  of  soch 
an  agreement,  I  cannot  find  any  rule  leading  us  to  hold  that  what  has 
here  taken  place  is  a  performance  of  the  contract. 

(Crompton,  J.,  had  left  the  Court.)  Judgment  for  plaintiff. 


The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  LIVERPOOL 
V.  The  Overseers  of  WEST  DERBY.     June  4. 

^y  a  local  Act,  commivtionera  were  empowered  to  erect  waterworks  for  the  porpope  of  fopflraf 
water  for  watering  the  streets,  ase  in  ease  of  fires,  and  other  pablic  pttrposcs  in  LiverpMl. »' 
to  levy  a  rate  on  the  borough  for  the  expenses  thereof.  The  Act  contained  express  prpU^k- 
tions  against  using  this  water  for  domestic  parposes.  The  Commissioners  erected  waterverti 
in  the  adjoining  township  of  West  Derby.  By  subsequent  Acts  the  property  and  poven  J 
these  commissioners  became  vested  in  the  municipal  corporation  of  Liverpool. 

Water  was  supplied  in  Liverpool  for  domestic  purposes  by  trading  companies  from  walerwerks 
also  situated  in  the  township  of  West  Derby.  The  municipal  corporation  were,  by  a  l«cri 
Act,  empowered  to  purchase  the  undertakings  of  these  companies,  and  for  that  purpose  to  b«r- 
row  money.  When  purchased,  the  Corporation  were  to  supply  water  for  domestic  purpoMvu 
the  inhabitants  of  Liverpool,  which  then  comprised  the  parish  of  Liverpool  and  part  of  li>s 
township  of  West  Derby,  and  of  parts  of  other  townships,  with  power  to  supply  the  inbabiusu 
of  an  adjoining  diatriet,  including  the  whole  township  of  West  Derby.  It  was  enacted.  ihaX 
they  were  so  to  regulate  the  charges  for  the  water  so  supplied  as  to  raise  no  more  moacv  ^> 
the  interest  of  the  money  borrowed  and  the  expenses  of  managing  the  waterworks.  Tb*r*^ 
chase  was  completed ;  and  those  waterworks  wore  vested  in  the  Corporation. 

3y  ft  subsequent  Aet,  the  Corporation  were  empowered  to  use  the'  water  from  the  ooamissionen' 
waterworks  and  the  company's  waterworks  indiscriminately ;  and  the  pipes  were  aoeordio^j 
anited  ;  and  the  two  sets  of  waterworks  were  occupied  in  common. 

Peld,  that  the  Corporation  were  rateable  in  the  township  of  West  Derby  for  the  watervoni 
Viere  occupied  by  them  under  these  enactments. 

By  a  rate  for  the  relief  of  the  poor  of  the  township  of  West  Dcrhj, 
in  the  county  of  Lancaster,  made  on  the  5th  day  of  May,  1855,  suiJ 
duly  published  and  allowed,  The  Mayor,  Aldermen,  and  Burgesses  of 
the  Borough  of  Liverpool  were  assessed  in  the  following  form. 
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'Against  these  asaessments  the  Mayor,  Aldermen,  and  Bur-  rfjno 
gesaes  appealed  to  the  Court  of  Quarter  Sessions  for  the  county  ^ 
of  Lancaster,  upon  the  ground  that  the  property  for  which  they  were 
rated  was  not  rateable  for  the  relief  of  the  poor  of  the  township ;  and 
by  consent  of  the  parties,  and  under  an  order  of  a  Judge,  the  following 
case  was  stated  for  the  Court  of  Queen's  Bench. 

By  the  local  Act,  11  G.  4,  c.  xv.,{a)  sect.  1  (since  repealed  by  Btat. 
3  ft  10  Vict.  c.  cxxvii.,(J)  sect.  6),  commiBsioners  were  appointed  for 
patting  that  Act  into  execution.  By  sect.  51  the  commissioners  wero 
iQthorized  to  cause  any  of  the  public  streets  within  the  parish  of  Liver- 
pool, which  was  then  conterminous  with  the  borough,  to  be  watered  a^ 
often  aa  they  shonM  think  fit,  and  also  to  cause  any  wells  to  be  sunk 
and  pumps  to  be  erected  for  the  purpose  of  watering  the  same ;  and  all 
the  expenses  incident  thereto  were  to  be  defrayed  out  of  the  rates  to 
Ite  raised  under  and  by  virtne  of  that  Act ;  and  the  water  to  be  obtained 
from  such  wells  was  to  be  applied  to  do  other  purposes  than  those  of 
catering  the  streets,  except  in  cases  of  fire.  This  Act  was  amended 
by  Stat.  5  ft  6  Vict.  c.  xxvi. ;  (e)  and  it  was  further  amended,  and  further 
powers  were  given  to  the  commissioners,  by  stat.  6  &  7  Vict.  c.  lxxY.(<i) 

•tinder  the  provisions  and  for  carrying  out  the  purposes  of  r.^f,- 
the  above-mentioned  Acts,  the  commissioners  purchased  land  at  *■ 

(b)  "  For  lli«  btUer  paT[og  and  igwcng*  or  th«  town  of  Livtrpool  in  Ui«  soonl;  Patitiii«  of 
l^BCUter ;  apd  for  lattllng  th«  booDiUriei  bslwten  (ha  gnlil  town  uid  tb*  tovnabipi  of  Kiikduls 
Md  pwti  of  Uie  toWDihlpi  or  ErertoD  lad  Watt  Darb;." 

(h)  "  Far  tb*  imprsTemanl  of  tbs  wnrarags  uiil  dninaga  of  tha  borough  of  LiTarpovl,  aad  fur 
■nkisg  hrtbrr  proiuiong  for  Ui*  nnatorj  rtgalaUoiK  or  tba  Mid  boroogh." 

{r}  "  For  amaading  ao  Aot  ralatiog  (o  the  pariag  and  MWtraga  of  tba  town  ot  Lirrrpool,  la 
Ut  eoaiil7  Palatina  of  Lanmtar.' 

Id)  "  For  anabling  tb<  aomminionan  for  piling  ■ad  Hvcring  lh«  tOicB  of  Liratpool,  m^or* 
tfienudlj  to  wattt  Uia  itneu  of  tbs  laJd  Uhd,  and  to  provida  valsr  (or  eitbguiibing  flrti 
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Green  Lane  in  the  township  of  West  Derby,  and  without  the  borongh 
of  Liverpool,  which  forms  part  of  the  property  now  rated  as  aforesaid, 
and  called  <<  the  plant  of  the  Green  Lane  Water  Works,'*  and  thereon 
sunk  a  well,  and  erected  steam-engines,  pumps,  and  other  works  for 
pumping  of  water,  which  they  thereupon  conveyed  by  pipes  (part  of 
which  are  in  the  part  of  West  Derby  which  is  not  within  the  borougk 
of  Liverpool,  and  which  are  the  subject-matter  of  the  second  assessment 
above  mentioned,  and  part  of  which  are  in  West  Derby,  within  the 
borough,  and  are  not  rated)  to  a  reservoir  (also  in  the  township  of  West 
Derby,  but  within  the  borough  and  not  rated) ;  and  the  water  was  nsed 
and  distributed  pursuant  to  the  above-mentioned  Acts.     The  whole  of 
West  Derby  is  within  the  limits  of  the  Acts.     The  Liverpool  Sanatory 
Act  (9  &  10  Vict.  c.  cxxvii.),  after  reciting  various  local  Acts,  inclnding 
the  foregoing  Acts,  recites  that  the  borough  of  Liverpool,  as  extended, 
(Comprises  not  only  the  town  and  borough  of  Liverpool,  and  a  portion 
6f  Toxteth  Park,  but  also  the  townships  of  Everton  and  Kirk  dale,  and 
part  of  West  Derby,  which  three  last-mentioned  townships  had  become 
populous  ;  and  no  provision  had  been  made  for  (inter  alia)  the  supply 
of  water  for  public  purposes  therein :  and  that  it  was  expedient  that  the 
powers  to  be  granted  for  the  said  purpose  should  be  continued  under 
one  management,  and  should  be  uniform  throughout  the  whole  of  the 
said  borough ;  and  The  Mayor,  Aldermen,  and  Burgesses  of  Liverpool, 
by  the  council  of  the  said  borough,  are  thereby  empowered  to  carry  the 
same  into  execution.     The  Act  then,  in  sections  136,  137,  138,  and 
*others,  transfers  the  property,  powers,  and  privileges  of  the 
commissioners  under  the  above-mentioned  Acts  to  the  Corpora- 
tion, and  vests  the  property  of  the  commissioners  in  the  Corporation. 
The  Act  then  makes  other  provisions  for  enabling  the  Mayor,  Alder- 
men, and  Burgesses  to  supply  water  for  public  purposes  in  the  borough 
of  Liverpool,  and,  by  sect.  154,  provides  for  the  raising  of  money  by 
rates  and  otherwise  for  defraying  the  expense  thereof.     Under  and  by 
virtue  of  this  Act,  the  Corporation  entered  upon  and  became  the  occu- 
piers of  the  Green  Lane  Water  Works,  and  the  plant  and  pipes  and 
mains  belonging  thereto,  and  used  and  exercised  the  powers  conferred 
upon  them  by  the  Act.     The  various  Acts  of  Parliament  heretofore 
cited  relate,  so  far  as  they  affect  this  question,  solely  to  the  supply  of 
water  for  public  purposes. 

Up  to  the  year  1848  the  water  used  for  domestic  purposes,  through- 
out the  borough  of  Liverpool,  was  supplied  by  two  private  water  com- 
panies, constituted  under  various  Acts  of  Parliament,  which  may  be 
"referred  to  as  part  of  this  case  on  the  argument.  By  stat.  10  1 11 
Vict.  c.  cclvi.(a)  (The  Liverpool  Corporation  Water  Works  Act,  1847) 

(a)  Local  and  personal,  publio :  "  For  better  suppljing  with  water  the  borough  of  Urerpool 
and  the  neighbourhood  thereof,  and  for  authorizing  the  Major,  Aldermen,  and  Bnrgenes  of 
the  Baid  borough  to  purchase  the  Liverpool  and  Harrington  Waterirorks,  and  Liverpool 
works." 
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the  works  of  these  water  companies  were  transferred  to  the  Corporation, 
and  powers  were  thereby  given  to  the  Corporation  for  the  supplying  of- 
water  to  the  inhabitants,  both  for  public  and  private  purposes,  and  to 
make  and  use  new  waterworks  for  that  purpose.  Various  provisions  are 
ooDtained  in  this  Act  relating  to  the  construction  and  maintenance  of 
works,  and  the  supply  of  water,  and  levying  rates  and  *charges  r:,c70Q 
for  the  same,  and  the  keeping  of  an  account  to  be  called  the  ^ 
Liverpool  water  account.  The  122d  section  of  the  Act  authorizes  the 
borrowing  of  money  on  the  credit  of  this  account;  and  the  125th (a) 
tnd  following  sections  provide  for  the  application  of  the  moneys  in  the 
water  account,  and  the  reduction  of  the  rates  of  charge,  so  that  no  more 
ehoald  be  raised  than  may  be  necessary  to  meet  the  expenditure  on  the 
water  account. 

Under  and  by  virtue  of  this  Act  the  Corporation  entered  upon  and 
became  the  occupiers  of  the  works  of  the  two  water  companies,  and 
supplied  certain  of  the  inhabitants  of  the  districts  named  in  that  Act 
with  water.  Further  powers  were  given  to  the  Corporation  by  stat. 
13  &  14  Vict.  c.  Ixxx. ;  (6)  and,  by  stat.  15  &  16  Vict.  c.  xlvii.,({?)  after 
reciting  that  doubts  had  arisen,  it  *wa8  enacted  that  the  Corpo-  r#i-^/> 
ration  might  supply  water  obtained  by  them  under  all  or  any  of  *- 
the  Acts,  for  all  or  any  of  the  purposes  for  which  water  might  be  sup* 
plied  under  the  said  Acts.  Since  the  passing  of  stat.  10  &  11  Vict.  c. 
cclxi.  the  water,  used  both  for  public  and  domestic  purposes  in  the  said 
borough,  has  been  supplied  by  the  Mayor,  Aldermen,  and  Burgesses 
under  its  provisions,  and  under  the  provisions  of  stat.  9  &  10  Vict.  c. 
cxx?ii. ;  and  the  whole  of  the  property  rated  is  held  and  occupied  by 
the  said  Mayor,  Aldermen,  and  Burgesses,  solely  for  the  purposes  and 
under  the  provisions  of  the  said  Acts,  and  for  supplying  water  under 
and  by  virtue  of  their  authority,  and  consists  of  waterworks  and  pipe9 
used  for  that  purpose  only.  Before  the  making  of  the  rate  now  in 
question  the  Mayor,  Aldermen,  and  Burgesses  caused  the  mains  which 

(a)  Sect  125.  "That  the  ooancil  shall,  from  time  to  time,  so  regalnte  the  rates  and  charges  to 
be  moiie  fur  the  supplying  of  water  under  the  provisions  of  this  Act  that  the  amoant  of  such  rates 
tad  eharges,  with  the  aid  of  the  water  rate  to  bo  levied  under  the  first-recited  Act,  shall  he  os 
Mtf  as  may  be  sufficient  to  paj  the  interest  upon  any  money  borrowed  on  ^e  credit  of  the  said 
vater  rate,  and  of  the  money  from  time  to  time  borrowed  for  the  several  purposes  of  this  Act, 
together  with  the  costs  of  managing  and  eonduoting  the  works  by  this  Act  and  the  said  first- 
recited  Aet  authorized  to  be  made  and  purchased,  and  such  farther  snm  (not  exceeding  H.  per 
ecntam  per  annum  on  the  money  borrowed)  as  is  authorised  to  be  set  apart  under  the  provisions 
hereinbefore  eontained ;  and  if  in  any  year  the  amount  reeeived  shall  be  more  than  sufficient  for 
ill  the  purposes  aforesaid,  the  eounoil  shall,  and  they  are  hereby  required  to  make  a  proportionate 
redaetion  in  the  rents  and  charges  to  be  in  the  next  year  made  in  respect  of  water  supplied  under 
lad  by  virtue  of  this  Act" 

Seeu.  126,  127,  and  128  contain  provisions  for  enabling  the  Recorder,  on  appeal,  to  compel  a 
redaction  of  the  charges  in  pursuance  of  sect.  126. 

(&)  "To  extend  the  time  limited  by  the  Liverpool  Corporation  Waterworks  Act,  1847,  for  pur- 
chasing lands  and  constructing  the  works  authorised  by  such  Act,  and  for  other  purposes." 

(e)  "For  further  amending  the  local  and  personal  Acts,  9  A  10  Vict.  c.  cxxvii.  and  10  A  11 
Tlet  c  eclxi.,  relating  to  the  Liverpool  Corporation  Waterworks;  and  for  authorizing  deviations, 
nd  the  conairaction  of  reservoirs ;  and  for  other  purposes." 


710     MAYOR  OF  LIVERPOOL  v,  WEST  DERBY.    T.  T.  1856. 

had  formerly  belonged  to  the  commissioners,  and  the  mains  of  the  water 
companies,  to  be  connected,  so  that  the  water  arising  from  the  yariooa 
sources,  in  the  said  Acts  and  in  this  case  mentioned,  might  be,  and  it 
is,  used  indiscriminately  for  public  and  domestic  purposes.  The  s&ld 
Mayor,  Aldermen,  and  Burgesses  have  collected  and  charged  rates 
authorized  by  the  Acts,  and  have  appropriated  the  same  as  by  the  said 
Acts  authorized  in  this  case*  The  Acts  of  Parliament  herein  mentioned 
may  all  be  referred  to  and  are  to  be  taken  as  part  of  the  case :  and 
copies  of  the  material  Acts  accompany  this  case.  The  appellants  con- 
tended, before  the  Court  of  Quarter  Sessions,  that  they  had  no  beneficial 
occupation,  and  that  their  occupation  was  solely  for  public  purposes,  and 
that  they  were  restrained  from  making  any  profit  or  deriving  any  benefiu 
And  that  the  moneys  derived  from  the  waterworks  were  specificallj 
^p--^-.  appropriated  by  Act  of  Parliament  to  purposes  other  than  and 
^  ""inconsistent  with  the  payment  of  rates,  and  that  they  were  not 
liable  to  be  rated. 

The  question  for  the  Court  of  Queen's  Bench  is  whether  the  appel- 
lants are  rateable  or  not.  If  the  Court  is  of  opinion  that  the  appel- 
lants are  rateable,  the  rate  is  to  stand  confirmed ;  if  of  the  contrary 
opinion,  the  rate  to  be  amended  by  striking  out  that  part  thereof  in 
which  appellants  are  so  rated. 

The  case  was  now  argued,  (a) 

Monk,  in  support  of  the  rate. — The  grounds  on  which  the  property 
is  said  not  to  be  rateable  must  be,  either  that  it  is  property  occupied 
for  public  purposes,  or  that  the  Acts,  expressly  or  by  implication, 
exempt  the  occupiers  from  rateability.     Neither  ground  is  tenable. 

In  Regina  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51),  it  was 
pointed  out  that  there  was  great  di£Sculty  in  considering  any  local  par- 
poses  as  public,  for  the  purpose  of  exempting  from  rateability.  The 
subsequent  cases  of  Regina  v.  Longwood,  13  Q.  B.  116  (E.  C.  L.  R« 
vol.  66),  Regina  v.  Kentmere,  17  Q.  B.  551  (E.  C.  L.  R.  vol  79), 
Regina  v,  Harrogate  Commissioners,  15  Q.  B.  1012  (E.  C.  L.  R.  voL 
69),  Regina  v.  Overseers  of  Longwood,  17  Q.  B.  871,  Mayor  of  Man- 
chester V.  Overseers  of  Manchester,  17  Q.  B.  859,  decide  that  water- 
works occupied  for  the  use  of  a  district  are  rateable.  The  case  is 
analogous  to  that  of  a  Local  Board  of  Health :  Regina  v.  Justices  of 
Hull,  4  E.  &  B.  29  (E.  C.  L.  R.  vol.  82).  As  to  the  second  ground: 
If  the  Act  had  enacted  that  the  Corporation  should  not  apply  any  por- 
j^„- ^,  tion  of  the  produce  of  the  *waterworks  to  the  payment  of  rates, 
^  it  would  have  exempted  them  from  rateability ;  but  the  enact- 
ment in  question  does  not  substantially  differ  from  that  in  the  Birken- 
head Dock  Acts,  which  has  been  held  not  to  have  that  effect :  Birken- 
head Dock  Trustees  v.  Birkenhead  Overseers,  2  E.  &  B.  148  (E.  C.  L 

(a)  Wedoesdftyt  June  4th.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Brie^  and  Cromptoo,  Jl 
CroinptoD,  J.,  left  the  Coart  before  the  conclusion  of  the  argument. 


6  ELLIS  &  BLACKBURN.    Q.  B.  712 

R.  vol,  75).  Rex  v.  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14),  was 
considered  in  that  latter  case ;  and,  if  it  was  not  satisfactorily  distin- 
guished,  it  was  overruled.  The  cases  of  Regina  v.  Mayor,  &c.,  of 
Liverpool,  9  A.  &  E.  435  (E.  C.  L.  R.  vol.  36),  and  Regina  v.  Exmin- 
ster,  12  A.  &  E.  2  (E.  C.  L.  R.  vol.  40),  occasioned  the  passing  of  stat. 
4  &  5  Vict.  c.  48.  In  that  enactment  was  an  exception,  that,  where 
the  property  was  held  entirely  in  trust  for  a  district,  co-extensive  with 
the  district  on  which  the  poor-rate  was,  the  property  should  not  be 
rated.  That  was  on  the  principle,  as  has  been  said,  that  in  such  a  case 
<(it  was  as  broad  as  it  was  long."  But  it  is  not  the  case  here.  The 
greater  part  of  the  district  benefited  by  the  Liverpool  Waterworks  is 
out  of  the  township  of  West  Derby. 

(7.  MUward^  contri. — The  effect  of  stat.  10  &  11  Vict.  c.  cclxi.  s. 
125,  is,  that  the  Corporation  are  to  keep  down  the  proceeds  to  the 
tmount  necessary  to  pay  interest  and  the  costs  of  managing  the 
works;  it  forbids  the  making  of  a  profit;  and  there  is  therefore  no 
profitable  occupation  in  respect  of  which  to  lay  the  rate.  [Lord  Camp- 
bell, C.  J. — Those  in  trust  for  whom  those  works  are  carried  on  receive 
a  pecuniary  benefit,  if  they  get  their  water  cheaper.]  Those  who  receive 
fuch  a  benefit  are  the  entire  population  of  Liverpool,  the  shipping  of  that 
port,  and  strangers  who  pass  through  it.  These  are  the  public,  at  least 
as  much  as  the  county  rate-payers  of  *Chester ;  Rex  v.  Weaver  p^,--  „ 
Navigation,  7  B.  &  C.  70,  n  (c).  Rex  v.  Liverpool,  7  B.  &  C.  *• 
61  (E.  C.  L.  R.  vol.  14),  proceeded  entirely  on  the  direction  to  reduce 
the  rates,  which  is  similar  to  that  in  the  present  Act.  [Coleridge,  J. 
— If  those  cases  were  decided  on  the  principle  for  which  you  cite  them, 
can  you  reconcile  them  with  the  recent  decisions  in  this  Court  ?]  They 
have  never  been  overruled.  [Lord  Campbell,  C.  J. — Rex  v,  Liverpool 
has  certainly  always  been  treated  with  a  certain  degree  of  respect ;  and 
in  all  our  decisions  it  has  been  supposed  to  be  distinguished,  not  over- 
ruled.] The  time  seems  now  to  have  come  when  it  must  be  either  acted 
upon  or  overruled. 

Monk  was  heard  in  reply.  Cur»  adv,  vult. 

Lord  Campbell,  C.  J.,  in  this  Term  (June  12),  delivered  judgment. 

By  the  Acts  of  Parliament,  referred  to  in  the  case,  land  used  for 
waterworks  lying  in  several  parishes  is  vested  in  the  Corporation  of 
Liverpool  for  the  purpose  of  supplying  water  to  the  inhabitants  parti- 
cularly, and  to  the  town  generally.  The  Corporation  as  such  takes  no 
benefit ;  but  it  occupies  as  trustee  for  the  beneficial  interest  of  others ; 
and  such  occupation  has  been  held  in  several  cases  to  be  rateable ;  see 
Regina  v,  Longwood,  13  Q.  B.  116  (E.  C.  L.  R.  vol.  66),  Regina  v. 
Harrogate  Commissioners,  15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69),  Birken- 
head Dock  Trustees  v.  Birkenhead  Overseers,  2  E.  &  B.  148  (E.  C.  L. 
R.  vol.  75).  We  adhere  to  those  cases,  and  hold  that  this  Corporation 
id  not  exempt  from  rating,  although  it  occupies  only  as  trustee. 
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*7in  *-^y  ^*^**  ^^  ^  ^^  Vict.  c.  261,  88.  125,  et  seq.,  proyision  u 
■'  made  for  keeping  down  the  water  rates,  to  be  levied  on  the  con- 
sumers to  the  amount  necessary  for  defraying  the  expense  of  managing 
the  works  and  supplying  the  water,  without  making  any  profit  on  tbe 
supply :  and  therefore,  as  the  parishes  where  the  water  is  consumed  sikI 
the  profit,  if  any,  would  arise  cannot  rate  for  a  profit  which  is  prohi- 
bited, it  was  contended  that  the  whole  apparatus  yielded  no  ratetbW 
Value,  and  that  all  the  land  was  exempt.  But,  where  land  lying  ia 
several  parishes  waa  used  for  reservoirs,  engines,  and  other  machincrj 
necessary  for  bringing  water  to  other  parishes,  in  which  by  service  pipes 
the  water  was  distributed  to  consumers  and  yielded  profit,  it  was  held, 
in  Regina  v.  Mile  End  Old  Town,  10  Q.  B.  208,  210  (E.  C.  L.  R.  toL 
69),  that  the  parishes,  in  the  first  category,  might  rate  the  lands  lying 
in  them,  according  to  the  ordinary  principle,  that  is  according  to  the 
probable  rent  which,  <<  as  land  and  buildings  deriving  some  additionil 
value  from  their  capacity  of  being  applied  to  such  purposes  as  that  of  i 
water  company, "^  they  would  yield,  and  that  the  parishes  in  the  second 
category,  where  profits  were  made  by  water  rates  on  service  pipes,  migbt 
take  those  profits  into  the  account  and  rate  for  them  in  rating  the  ser- 
vice pipes.  And  it  seems  to  us  that  the  principle  of  that  ease  is  appK- 
cable  to  remove  the  objection  to  rateability  now  under  consideration. 
Land  taken  for  waterworks  and  indirectly  conducing  to  the  profitable 
supply  of  water  is  rateable,  irrespective  of  the  profit  derived  from  that 
supply.  If  the  profit  on  the  supply  were  to  be  rated,  the  sums  paid 
^„^  -^  for  such  rates  on  the  land  would  have  to  be  *deducted  from  the 
-'  gross  receipts,  as  one  of  the  expenses  of  management,  in  ascer- 
taining the  net  profit  which  is  to  be  rated. 

It  seems  to  us  clear  that  the  land  here  in  question  is  rateable  on  the 
principle  thus  applied  in  Regina  v.  Mile  End  Old  Town,  10  Q.  B.  2W; 
it  is  also  clear  that  this  objection  was  fully  considered  in  Birkenhead 
Dock  Trustees  v.  Birkenhead  Overseers,  2  E.  &;  B.  148  (E.  C.  L.  R 
vol.  75),  and  then  overruled.  And,  as  the  question  referred  to  us  is, 
Whether  the  appellants  are  rateable,  and  no  other  objection  has  been 
made,  we  answer  that  question  in  the  affirmative. 

Judgment   for  the  respondents^ 


6  ELLIS  &  BLACKBURN.    Q.  B.  715 


Tie  QUEEN  v.  The  Guaidians  of  the  HOLBORN  UNION. 

June  4. 

As  order  for  binding  a  pauper  child  apprenttco,  under  stat.  56  G.  3,  e.  139,  purported  to  be  mado 

by  "two  Jastioes  for  the  county  of  Middleaez/'  and  to  bo  signed  and  sealed  by  them  at  "  the 

Police  Office,  Hatton  Garden." 
Lithe  Metropolitan  Police  Act  (10  G.  4,  o.  44)  "Hatton  Garden"  is  mentioned  as  one  of  the 

places  in  Middlesex  forming  the  Holbom  division  of  the  Metropolitan  Polico  District. 
Held,  that  jurisdiction  sufficiently  appeared  on  the  face  of  the  order,  aa  the  Court  would  take 

judicial  notice  from  the  Act  that  Hatton  Qardon  was  in  Middlesex. 

On  appeal  against  an  order  of  two  justices,  in  and  for  Middlesex, 
adjudging  the  settlement  of  Eliza  Hart,  a  lunatic,  to  be  in  the  parish 
of  St.  Andrew  Holborn,  above  the  Bars,  in  Middlesex,  in  the  Holborn 
Union,  and  adjudging  the  guardians  of  that  union  to  pay  certain 
moneys :  the  Sessions  confirmed  the  order,  subject  to  a  case,  by  which 
it  appeared  that  the  husband  of  the  lunatic  had  been  bound  as  a  parish 
apprentice  by  the  overseers  of  Glerkenwell,  and  had,  under  such 
*apprenticeship,  acquired  a  settlement  in  the  appellant  parish,  if  r^^iri^ 
the  order  for  binding  him  was  duly  made.  The  order  began  *- 
<<  Middlesex,  to  wit."  It  was  dated  27th  June,  1836,  purported  to  be 
by  two  justices  for  the  county  of  Middlesex,  and  to  be  executed  by 
them  <(  under  our  hands  and  seals  at  the  Police  Office,  Hatton  Garden." 
The  objection  was  taken  that  it  did  not  appear,  on  the  face  of  it,  that 
the  order  was  made  within  the  jurisdiction  of  the  justices,  that  is,  in 
Middlesex.     The  Sessions  overruled  the  objection. 

Metcalfe^  in  support  of  the  order  of  Sessions. — It  is  admitted  that  it 
must  appear  on  the  face  of  the  order  that  it  was  made  in  Middlesex. 
In  this  case,  it  appears  to  be  made  at  <(the  Police  Office,  Hatton 
Garden."  By  the  first  Metropolitan  Police  Act  (10  G.  4,  c.  44),  sect. 
4,  "  the  city  and  liberties  of  Westminster,  and  such  of  the  parishes, 
townships,  precincts,  and  places  in  the  counties  of  Middlesex,  Surrey, 
and  Kent,  as  are  enumerated  in  the  schedule  to  this  Act,  shall  be  con- 
stituted" into  the  Metropolitan  Police  District.  In  the  schedule 
amongst  the  places  in  the  county  of  Middlesex,  forming  the  Holborn 
division  of  the  Metropolitan  Police  District,  are  enumerated  "  the 
liberty  of  Saffron  Hill,  Hatton  Garden,  and  Ely  Rents."  The  Court, 
therefore,  being  informed  by  a  public  Act  that  Hatton  Garden  is  ui 
Middlesex,  will  take  judicial  notice  that  the  order,  which  was  made  at 
the  police  office  there,  was  made  in  that  county. 

HuddleBtariy  contrdr. — In  Regina  v,  St.  George,  Bloomsbury,  4  E.  A; 
B.  620  (E.  C.  L.  B.  vol.  82),  the  Court  decided  that  an  order  ^^^y. 
made  by  two  *justices  "  at  the  board  room  of  the  Holborn  Union"  *- 
was  bad,  as  not  sufficiently  appearing  to  be  made  in  Middlesex.  The 
police  office  may  be  in  some  other  part  of  the  district.  [Lord  Camp- 
bell, C.  J. — If  we  are  to  take  judicial  notice  that  there  is  a  place 
called  Hatton  Garden  in  Middlesex,  we  must  assume,  at  least  till  the 
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contrary  is  shown,  its  identity  with  the  place  of  the  same  name  at 
which  the  order  is  made.] 

Lord  Campbell,  C.  J. — ^A  public  Act  describes  Hatton  Garden  as  in 
the  county  of  Middlesex.  That  is  the  distinction  between  this  ea« 
and  Regina  v,  St.  George,  Bloomsbury.  I  cannot  doubt  that  the  jnm- 
diction  is  sufficiently  shown. 

Coleridge  and  Eble,  Js.,  concurred. 

(Crompton,  J.,  had  left  the  Court.)  Order  confirmed. 
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IJDder  Stat  7  W.  4  A  1  Vict  o.  55,  s.  3,  a  sberiff's  oflScer  is  liable  to  an  attacbment  if  be  takt 
more  than  6d.  per  mile  for  mileage  on  ezeoutinif  a  fr.  fa.  wbere  tbe  distance  exceeds  five  nilei. 
the  allowances  sancUoned  by  the  Judges  under  sect  2  being  onlj  td,  per  mile.  Althoegh  xa 
the  partioalar  county  it  appears  that  the  custom  has  been  to  take  1«.  per  mile. 

Collier,  in  last  Easter  Term,  obtained  a  rule  calling  upon  Joseph 
fihort  to  show  cause  why  an  attachment  should  not  issue  against  hia 
for  his  contempt  in  taking  and  demanding  certain  fees  not  allowed  br 
law,  or  under  stat.  7  W.  4  &  1  Vict.  c.  55. 

From  the  affidavits  it  appeared  that  Joseph  Short  was  an  officer  of 
the  Sheriff  of -Cornwall,  who  had  executed  a  fi.  fa.  in  the  above  case. 
Among  other  charges  were  the  following :  "  Executing  warrant,  IL  It 
Mileage,  16  miles,  16«."  Short  deposed:  (cl  charged  one  shilling  a 
mile,  which  is  the  amount  always  charged  by  sheriffs'  officers  in  the 
county  of  Cornwall,  for  travelling  in  executing  a  warrant,  as  I  hare 
been  informed  by  many  sheriffs'  officers,  and  taken."  Other  items 
were  objected  to ;  but  the  Court  considered  that  these  were  sufficiently 
explained  by  the  affidavits ;  and  no  further  notice  of  them  is  necessary. 

Kinglake^  Serjt.,  now  showed  cause. — ^By  the  table  of  fees,  sane* 
tioned  by  the  Judges  under  stat.  7  W.  4  &  1  Vict.  c.  55,  s.  2,  the  mile- 
age chargeable  is  only  6d.  per  mile :  and,  by  sect.  3,  it  is  a  contempt  to 
take  more.  But  it  appears  to  be  the  custom  in  Cornwall  to  allow  li» 
per  mile. 

Collier^  contrd.,  insisted  upon  the  table.(a) 
j^--Q,  *Lord  Campbell,  C.  J. — ^No  answer  is  given  to  the  complaiat 
^  as  to  the  mileage  charge.  The  practice  which  appears  to  hare 
prevailed  in  Cornwall  is  contrary  to  the  statute,  although  no  greal 
blame  can  be  thrown  upon  the  officer,  as  for  a  mala  praxis.  We  make 
the  rule  absolute :  but  the  attachment  must  not  issue  if,  in  the  course 
of  a  week,  the  excess  of  mileage  be  repaid,  with  the  costs  of  thia 
application. 

Coleridge,  Erle,  and  Crompton,  Js.,  concurred. 

Rule  absolute. 

(a)  See  the  table,  3  Chitt/s  Statutes,  108S. 
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Oq  a  oompal^orj  reference  under  the  Common  Law  Procedare  Act.  1854  (17  A  18  Viet  c.  125);, 
it  is  no  objection  to  entering  ap  Judgment  on  the  award,  under  sect.  3,  that  the  award  was 
made  more  than  three  months  after  the  arbitrator  entered  on  the  reference,  though  the  order  of 
reference  names  no  time,  and  no  wriUen  consent  for  enlarging  the  time  has  been  given  by  the 
parties,  if  it  appear  that  the  parties  have,  within  a  month  before  the  making  of  the  award, 
acted  npon  the  reference  as  still  subsisting,  such  acting  estopping  them  from  saying  that  th^ 
eircomstanees  necessary  to  give  jurisdiction  to  the  arbitrator  did  not  exist 

Phipson,  in  this  Term,  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  the  judgment  signed  upon  the  award  made  in  this  cause, 
and  all  subsequent  proceedings,  should  not  be  set  aside,  such  judgment 
being  irregular  and  not  warranted  by  The  Common  Law  Procedure  Act, 
18o4.  And  why  the  defendant  should  not  pay  the  costs  of  this  appli* 
cation. 

The  rule  was  not  drawn  up  on  reading  any  submission  or  award. 
I'rom  the  ailidayits  on  which  it  was  obtained,  it  appeared  that,  under 
sect.  6  of  The  Common  Law  Procedure  Act,  1854,  by  order  of  Cromp- 
ton,  J.,  dated  5th  June,  1855,  this  cause  was  referred  to  Sir  Archer 
*Denman  Croft,  Bart.,  one  of  the  Masters  of  this  Court.  The  r^.tTOA 
order  specified  no  time  within  which  the  award  was  to  be  made.  *• 
The  Master  entered  on  the  reference  on  8d  July,  1855.  The  plaintiff 
attended  meetings  on  the  3d,  4th,  6th  July,  30th  October,  and  3d 
No?ember,  1855,  and  5th  and  7th  January,  1856 ;  and  there  were  sub- 
sequent meetings  which  were  not  attended  by  the  plaintiff  or  on  his 
behalf.  The  arbitrator  made  his  award  on  7th  February,  1856,  which 
was,  in  effect,  for  payment  by  plaintiff  of  the  costs  of  the  cause,  the 
reference  and  the  award.  On  21st  April,  1856,  the  order  of  reference 
Vas  made  a  rule  of  Court.  On  the  same  day,  the  plaintiff  obtained  a 
rule  Nisi  for  setting  aside  the  award,  or  referring  it  back  to  the  arbi- 
trator, on  the  ground  that  the  arbitrator  had  proceeded  ex  parte  in  the 
absence  of  the  plaintiff,  the  plaintiff  having  material  evidence  to  pro- 
duce. This  rule  was  discharged  with  costs  on  7th  May,  1856.  The 
costs  were  afterwards  taxed :  and,  on  14th  May,  1856,  judgment  was 
entered  up  by  defendant.  No  written  consent  had  been  given  by  either 
party  for  enlarging  the  term  for  making  the  award. 

Affidavits  made  by  the  plaintiff,  at  former  stages  of  the  proceedirg, 
were  also  brought  before  the  Court ;  by  which  it  appeared  that,  on 
January  31st,  1856,  the  plaintiff  wrote  a  letter  to  his  attorney,  refer- 
ring to  a  notice  of  a  meeting  which  had  been  given,  stating  his  inability 
to  attend,  and  urging  that  "the  arbitrator  must,  if  you  please,  be 
requested  to  enlarge  the  time,  as  a  matter  of  simple  justice."  Copies 
of  this  letter  were  handed  to  the  arbitrator  and  to  the  defendant's 
attorney.     One  of  these  affidavits  set  out  the  award  verbatim. 

The  affidavit  in  answer  stated  several  facts  with  the  view  of  showing 
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i^^cy^-i  unfair  conduct  on  the  part  of  the  ^plaintiff,  both  as  to  the  sob* 
•'  ject-matter  of  the  suit  and  as  to  the  proceedings  on  the  refer- 
ence :  but  it  did  not  materially  alter  the  facts  bearing  on  the  point  uhi- 
Inatelj  decided. 

Udall  and  R.  A.  Cross  now  showed  cause. — The  objection  ia  tkat 
judgment  cannot  be  signed  on  this  award.     Unless  the  award  is  Toid, 
this,  being  a  compulsory  reference  under  sect.  6  of  The  Common  Lav 
Procedure  Act,  1854'  (17  &  18  Vict.  c.  125),  is,  by  sect.  3,  to  be  en- 
forced like  the  finding  of  a  jury ;  and  it  is  necessary  that  judgment 
should  be  signed,  in  order  to  warrant  a  fi.  fa. ;  Kendil  r.  Merrett,  18 
Com.  B.  173  (E.  C.  L.  R.  vol.  86).    But  it  is  contended  that  the  award 
is  void,  because  not  made  within  three  months  after  the  reference  was 
entered  on,  and  there  being  no  written  consent  of  parties  to  enlarge 
the  term,  by  sect.  15  of  The  Common  Law  Procedure  Act,  1854  (17  ft 
18  Vict.  c.  125).     In  order  to  raise  this  objection,  the  submission  and 
the  award  should  be  before  the  Court ;  Doe  dem.  Madkins  v.  Horner, 
8  A.  &  E.  235  (E.  C.  L.  R.  vol.  35).     [PAip«on.— The  affidavits  show 
that  this  was  a  compulsory  reference,  under  sect.  6 ;  and  the  award 
itself  is  set  out  in  the  body  of  one  of  the  affidavits.]     The  arbitrator 
began  to  act  on  3d  July,  1856  ;  and  the  plaintiff  attended  meetings  as 
late  as  7th  January.     The  plaintiff  is  estopped,  by  his  own  conduct, 
from  taking  the  objection  that,  at  that  time,  there  was  no  consent  in 
writing  to  give  the  arbitrator  jurisdiction.    If  there  was,  he  had,  under 
sect.  15,  a  month  from  that  day  for  making  of  the  award ;  and  he  made 
it  on  7th  February.    But,  further,  the  plaintiff,  in  his  letter  of  January 
*79^1  ^^^^y  1856,  treats  the  arbitration  as  still  going  on,  requesting 
•^  *the  arbitrator  to  enlarge  the  time ;  and,  after  the  award  is  made, 
he  applies  unsuccessfully  to  have  it  sent  back  to  the  arbitrator.   Under 
these  circumstances  there  was  clearly  a  consent  to  enlarge  the  time; 
Rex  V,  Hill,  7  Price,  636.     It  might  be  argued  that  this  amounts  to  a 
written  consent ;  but,  at  least,  the  conduct  of  the  plaintiff  estops  him 
from  denying  the  authority  of  the  arbitrator.     That  was  the  principle 
of  the  decision  in  Andrewes  v.  Elliott,  ante,  p.  838,(a)  where,  a  Kid 
Prius  commissioner  having,  by  consent  of  parties,  tried  and  determined 
an  issue  without  the  preliminaries  required  by  stat.  17  &  18  Vict.  c.  125, 
8.  1,  it  was  held  that  the  parties  were  precluded,  by  their  consent,  from 
objecting  to  the  want  of  jurisdiction.    Further,  under  sect.  9,  the  award 
is  final,  no  application  to  set  it  aside  having  been  made  within  the  first 
seven  days  of  Easter  Term,  1856. 

Phipson,  contrS,. — The  cases  which  have  occurred  before  the  statute 
are  inapplicable,  this  arbitration  being  the  creature  of  the  statute:  so 
that  the  only  question  is,  whether  the  parties  have  consented  m  writmg 
to  enlarge  the  time.     The  provisions  of  the  statute,  authorizing  a  com- 

(a)  In  £xcb.  Ch.,  affirmins  the  jadgment  of  Q.  B.  in  Andrew!  «.  BUiottp  5  B.  A  B.  502  (B.  C 
li.  R.  vol  85). 
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palsory  reference  and  giving  to  the  award  the  effect  of  a  verdict,  are 
very  stringent ;  and  the  Court  will  be  cautions  in  allowing  supposed 
equivalents  to  the  conditions  which  the  statute  has  prescribed.  There 
cannot  be  a  parol  consent  for  an  enlargement  of  the  time  incorporating 
the  statutory  powers.  [Erlb,  J. — Might  not  parties  meet  and  agree 
to  appoint  an  arbitrator  who  should  have  the  powers  which  the  statute 
gives  in  the  *case  of  a  compulsory  reference  ?]  They  might  so ;  r^wnq 
that  would  be  a  reference  de  novo.  [Lord  Campbell,  C.  J. —  *" 
Then  why  may  not  parties  superadd  such  powers  in  the  case  of  a  com* 
pulsory  reference  already  going  on  ?]  That  would  surely  be  very  dan- 
gerous. [Erlb,  J. — I  cannot  see  how  that  would  be  more  dangerous 
than  allowing  the  parties  to  create  such  powers  in  the  first  instance. 
Coleridge,  J. — Suppose  the  statute  said  nothing  about  the  enlarge- 
ment  of  time.]  But  here  there  is  a  specific  enactment.  There  might 
as  well  be  a  parol  waiver  of  the  provisions  of  the  Statute  of  Frauds. 
[Crompton,  J. — That  statute  contains  an  express  prohibition.]  An- 
dreves  v.  Elliott,  6  E.  &  B.  338  (E.  C.  L.  R.  vol.  87),  is  not  applica- 
ble.  The  question  there  arose  as  to  the  jurisdiction  of  the  Nisi  Frius 
Commissioner,  Mr.  Bramwell ;  and  the  power  which  he  exercised  wa^ 
such  as  might  have  been  conferred  on  him  without  the  statute.  But  in 
the  present  case  there  is  no  power  to  sign  judgment  on  the  award,  inde- 
pendent of  the  statute.  That  in  such  a  case  it  is  essential  to  show  thoi 
existence  of  that  which  the  statute  makes  essential  to  the  jurisdiction, 
appears  from  the  principles  recognised  by  this  Court  in  Begina  v.  Grant, 
14  Q.  B.  43  (E.  C.  L.  R.  vol.  68).  As  to  sect.  9,  it  merely  prohibits 
applications  being  made  after  a  certain  time  to  set  aside  an  award :  this 
is  not  such  an  application.  The  doctrine  laid  down  in  Braddick  t*. 
Thompson,  8  East,  344,  is,  at  any  rate,  inapplicable  to  objections  going 
to  the  foundation  of  the  jurisdiction.  The  question  now  is  whether  a 
peculiar  process  is  to  be  followed,  when  it  is  contended  that  the  condi* 
tions  authorizing  such  process  have  not  been  fulfilled. 

*Lord  Campbell,  C.  J. — Mr.  Phtpaon  has  done  his  duty,  and  r^r-^ ^ 
no  more :  but  the  conduct  of  his  client  has  been  most  fraudulent  *- 
throughout  the  whole  of  the  transaction.  This  I  mention  for  the  pur- 
pose of  saying  that  I  covenant  with  myself  not  to  be  influenced  by  that 
consideration.  I  proceed  on  the  ground  that  the  plaintiff  is  estopped 
by  his  conduct  from  objecting  that  there  was  no  written  consent  for 
enlarging  the  time.  It  is  admitted  that  the  award  would  be  good  if 
there  were  such  consent ;  but  it  is  contended  that,  for  want  of  it,  the 
statatable  authority  does  not  exist.  But  I  think  that  the  plaintiff  is 
estopped  from  saying  that  there  was  not  such  a  written  consent  as  was 
essential  to  the  statutable  authority.  Andrewes  v.  Elliott  is  expressly 
in  point,  Mr.  Bramwell  (and  the  case  would  have  been  the  same  had 
be  then  been  a  judge  of  the  superior  courts)  had  no  jurisdiction  without 
certain  statutory  requisites ;  and,  had  it  been  competent  to  the  plain** 
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tiff  to  show  that  those  requisites  had  not  been  fulfilled,  the  proceediag 
would  have  been  void :  but  the  principle  of  personal  exception  applied 
to  the  plaintiff.  So  here  the  plaintiff  cannot  be  heard  to  say  that  there 
was  no  written  consent :  and  we  must  therefore  assume  that  the  arbi- 
trator proceeded  under  the  statutable  powers,  and  that  the  award  is 
good,  and  the  judgment  properly  signed. 

CoLBRiDOB,  J. — The  analogy  between  this  case  and  Andrewes  f. 
Elliott  is  complete.  Mr.  Bramwell  was  a  judge  under  the  Nisi  Prias 
commission,  and  could  have  tried  the  case  with  a  jury :  and  the  statute, 
♦79^1  ^^^®^  certain  limited  conditions,  gave  him  the  power  to  try  *bj 
-*  himself,  a  power  derived,  not  from  his  general  authority,  bat 
from  the  statute.  We,  and  the  Court  of  Exchequer  Chamber,  thougbt 
that  the  plaintiff,  by  his  consent,  was  estopped  from  denying  that  the 
statutable  conditions  had  been  fulfilled.  So  here  the  Master  had  the 
power  to  take  a  compulsory  reference ;  but  he  could  make  his  award 
only  within  the  three  months,  unless  there  were  a  written  consent  for 
the  enlargement  of  the  time.  Now  the  plaintiff's  conduct  has  been 
such  as  to  estop  him  from  contending  that  there  was  no  written  con- 
sent. 

Erle,  J. — I  concur  in  what  has  been  said.  The  Master  had  the 
three  months  to  make  his  award  in,  and,  in  case  of  a  consent  in  writing, 
any  further  time :  there  is  no  express  enactment  that  without  such  con- 
sent the  award  shall  not  be  made  after  three  months.  At  the  expira- 
tion of  the  three  months,  both  parties  acted  as  if  the  arbitrator  was 
still  exercising  a  valid  authority.  It  is  decided,  by  Pickard  v.  Sears, 
6  A.  &  E.  469  (E.  C.  L.  R.  vol.  83),  and  other  authorities,  that  a  party 
who  holds  out  a  fact  as  true,  and  induces  the  other  party  to  act  on  the 
belief  of  the  fact,  is  precluded  from  denying  the  fact.  The  plaintiff 
is  therefore  here  concluded  from  denying  the  facts  essential  to  the  juris- 
diction of  the  Master. 

Ckompton,  J.,  concurred.  Rule  discharged 
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Plaintiff  sold  a  horse  to  defendant,  by  verbal  agreement,  for  a  ram  abore  1 01.  The  bargaifi  «>> 
for  immediate  delivery ;  bat  plaintiff  requested  defendant  to  lend  the  horse  to  hiia,  plaintiC 
and,  by  defendant's  oonsent,  plaintiff  kept  the  horse.  Afterwards  defendant  refused  to  take 
the  horse.  The  Jury,  on  the  question  being  put  to  them,  found  that  the  bargain  was  «mj^t» 
before  the  arrangement  as  to  the  loan  took  place. 

Held,  that  there  was  an  aeoeptanoe  of  the  horse  by  defendant  withlo  the  ezeeptioa  of  seet  IT  if 
the  SUtute  of  Frauds  (29  C.  2,  o.  4). 

Action  for  money  payable  by  defendant  to  plaintiff  for  horses,  mare^ 
and  geldings  bargained  and  sold,  and  sold  and  delivered,  by  plaintiff  to 
defendant;  and  on  accounts  stated.  Plea:  Never  indebted  ^^ 
thereon. 
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On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  Warwickshire 
Assizes,  it  appeared  that  the  action  was  brought  to  recover  the  price 
of  a  horse.  It  was  agreed  that  there  had  been  a  complete  verbal  bar- 
gain for  the  sale  of  the  horse  by  the  plaintiff  to  the  defendant  for  a 
price  above  102.,  and  that,  about  a  fortnight  afterwards,  the  plaintiff 
sent  the  horse  to  the  defendant,  who  refused  to  take  or  pay  for  him, 
alleging  that  the  horse  had  been  ill  used  in  the  interval.  The  plaintiff's 
evidence  was  that  the  bargain  was  complete  for  immediate  delivery ; 
that,  after  it  was  complete,  the  plaintiff  asked  the  defendant  to  lend 
him  the  horse  for  a  few  weeks  till  he  got  another,  to  which  the  defend- 
ant agreed  if  the  plaintiff  would  take  care  of  it ;  and  that  in  conse- 
quence the  plaintiff  kept  the  horse  from  that  time,  not  as  vendor,  but 
M  borrower  of  the  horse.  There  was  no  part  payment,  nor  any  memo- 
randum in  writing.  It  was  objected  that  there  was  no  evidence  to  go 
to  the  jury  of  any  acceptance  and  factual  receipt  of  the  horse.  The 
Lord  Chief  Justice  refused  to  stop  the  case.  The  defendant  then  gave 
evidence,  according  to  which  the  original  verbal  bargain  was  that  tho 
horse  should  not  *be  delivered  for  a  month ;  and  the  plaintiff  r^-rjon 
retained  possession,  not  as  a  borrower,  but  in  virtue  of  the  ori-  ^ 
ginal  bargain.  The  Lord  Chief  Justice  left  the  question  to  the  jury, 
Whether  the  verbal  contract  for  the  sale  of  the  horse  was  complete 
before  there  was  any  agreement  about  the  horse  being  returned  by  the 
plaintiff,  and  the  horse  was  lent  to  the  plaintiff  by  the  defendant  as  his 
owner ;  or,  Whether  the  retainer  of  the  horse  was  part  of  the  bargain.  The 
jury  found  that  the  contract  was  complete  before  the  permission  to  keep 
the  horse  was  given  to  the  plaintiff,  and  that  the  horse  was  lent  by  the 
defendant  as  his  owner. 

The  Lord  Chief  Justice  then  directed  a  verdict  for  the  plaintiff,  with 
leave  to  move  as  after  mentioned. 

MelloTy  in  last  Term,  obtained  a  rule  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  defendant,  or  a  nonsuit,  <<  on  the  ground 
that  there  was  no  evidence  of  sufficient  acceptance  of  the  horse  in 
question,  within  the  17th  section  of  29  Car.  2,  chap.  4." 

SayeSj  Serjt.,  and  Bittlestonj  on  an  earlier  day  in  this  Term,  showed 
cau8e.(a) — ^The  finding  of  the  jury  is  that,  after  the  completion  of  the 
contract  of  sale  (when  the  plaintiff  was  in  possession  as  unpaid  vendor, 
and  the  defendant  owner  of  the  horse,  subject  to  the  vendor's  lien,  and 
entitled  on  paying  the  price  to  an  immediate  delivery),  there  was  an 
agreement  between  the  two  that  the  horse  should  thenceforth  be  kept 
by  the  plaintiff,  not  as  unpaid  vendor,  but  as  gratuitous  bailee  of  the 
horse ;  the  defendant  assenting  to  this,  as  owner  of  the  horse,  on  the 
condition  that  the  plaintiff  should  take  *care  of  it.  This  re-  r^i^oQ 
tponsibility  would  have  arisen  from  the  mere  lending,  though  ^ 
not  expressed ;  but  the  expression  is  important  evidence  justifying  the 
jury  in  finding  that  the  defendant  meant  to  lend  it  as  owner.    [Now, 

(a)  Juaf  iih*   B«fon  Lord  C«inpb«U,  C.  J.^  Cojeridge  and  EAq,  Jf . 
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if  the  defendant  had  taken  manual  possession  of  the  horse  for  ooe 
second,  and  led  him  by  the  bridle  for  one  yard,  and  then  given  bim 
back  to  the  plaintiff  to  keep  on  those  terms,  it  would  not  be  dispntable 
that  there  was  a  complete  delivery,  acceptance,  and  receipt,  changing 
the  character  of  the  plaintiff's  possession,  and  altering  the  nature  of 
his  responsibility.  But,  when  two  parties,  having  the  present  power 
to  make  a  delivery  of  goods,  agree  to  consider  it  as  made,  it  has  in 
law  the  same  effect  as  if  the  goods  w^ere  taken  up  and  laid  down  again. 
It  is  like  settlement  in  account  of  two  debts,  both  of  which  are  in  law 
considered  paid,  though  the  parties  have  not  gone  through  the  form  of 
handing  the  money  across  and  receiving  it  back.(a)  If  the  holder  of 
the  goods  agrees  to  change  the  nature  of  his  possession,  it  is  the  same 
thing  as  if  he  had  made  a  corporeal  delivery  to  a  third  person  agreeing 
to  hold  on  those  terms.  Elmore  v.  Stone,  1  Taunt.  458,  proceeds  on 
this  principle.  In  Blenkinsop  v.  Clayton,  7  Taunt.  597  (E.  C.  L.  R. 
vol.  2),  the  horse  remained  in  the  vendor's  possession ;  but  there  were 
facts  tending  to  show  that  the  purchaser  had  treated  it  as  his  own :  and 
the  decision  was  that  these  facts  were  evidence  to  go  to  the  jury  of  s 
delivery.  In  Tempest  v.  Fitzgerald,  3  B.  &  Aid.  680  (E.  C.  L.  R.  vol. 
5),  and  Carter  v.  Toussaint,  5  B.  &  Aid.  855  (E.  C.  L.  R.  vol.  7),  the 
Ccurt  held  that  there  was  in  those  cases  no  evidence  that  the  vendor 
^jcQ-i  had  agreed  to  alter  the  nature  of  his  possession ;  but  in  *both 
^  the  Court  recognised  the  principle  laid  down  in  Elmore  r.  Stone 
and  Blenkinsop  v.  Clayton,  that,  if  the  nature  of  the  possession  had 
been  changed,  it  would  be  sufiScient.  In  Holmes  v.  Hoskins,  9  ExcL 
753,t  Parke,  B.,  recognises'  the  principle  of  Elmore  v.  Stone,  whilst 
distinguishing  it  from  the  case  before  him.  He  says :  "  in  order  to 
satisfy  the  statute,  there  must  be  an  acceptance,  and  an  actual  or  con- 
structive delivery.  Now,  in  this  case,  there  was  no  actual  delivery; 
and  therefore,  to  entitle  the  plaintiff  to  recover,  there  must  be  such  a 
dealing  with  the  cattle  by  the  defendant  as  owner,  that  the  plaintif 
would  lose  his  lien.  But  it  is  clear  that  the  plaintiff  never  meant  to 
part  with  the  cattle  until  the  price  was  paid."  «  My  brother  Einglake 
relied  on  Elmore  v.  Stone ;  but  that  case  is  very  different  from  the 
present ;  for  there,  when  the  vendor  assented  to  the  purchaser's  request, 
there  was  an  act  of  acceptance  by  which  the  former  lost  his  lien."  In 
the  present  case,  on  the  finding  of  the  jury,  the  vendor  had  given  np 
his  lien ;  he  had  completely  agreed  to  hold  the  horse  in  a  new  capacity. 
The  question,  upon  this  evidence,  was  for  the  jury ;  Parker  r.  Wallis, 
5  E.  &  B.  21  (E.  C.  L.  R.  vol.  85). 

Mellor  and  Field  were  now  heard  in  support  of  the  rule. — ^There  has 
been  no  change  of  possession  equivalent  to  delivery  of  the  horse.  [Lord 
Campbell,  C.  J. — Your  diflSculty  arises  from  the  finding  of  the  jury.] 
Where  reliance  is  placed  upon  an  act,  as  intended  by  the  parties  to  be 
equivalent  to  delivery,  the  transaction  must  be  at  least  unambiguous: 

(a)  8m  LlTiogstone  «.  Whiting,  Id  Q.  B.  722  (K.  C.  L.  B.  vol  69).^ 
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it  is  incorrect  to  treat  the  question  as  one  of  an  act  of  ownership.  In 
Blenkinsop  v.  Clayton  *it  was  held  to  be  a  question  for  the  jury  r^iyo/^ 
whether  the  act  relied  upon  (an  oflFer  by  the  vendee  to  sell  the  ^ 
goods  as  his  own)  was  evidence  of  a  delivery  to  him ;  and  that  case,  no 
doabt,  is  to  a  certain  extent  in  favour  of  the  plaintiff.  But  the  other 
cases  cited  are  distinguishable.  In  Elmore  v.  Stone  the  vendor  removed 
the  horses  from  the  sale  stable  into  another,  upon  the  request  of  the 
Tcndee  that  the  vendor,  who  was  a  livery-stable  keeper,  would  keep  the 
horses  at  livery  for  him :  that  was  an  unequivocal  delivery,  as  much  as 
if  the  horses  had  been  sent  to  the  livery-stable  of  a  third  party.  The 
marginal  note  in  Tempest  v.  Fitzgerald  does  not  quite  accurately  repre- 
sent the  facts  of  the  case.  The  vendee  had  ridden  upon  the  horse  sold ; 
and  the  jury  were  told  to  find  for  the  plaintiff  if  they  thought  that  such 
riding  was  an  exercise  of  ownership,  and  not  merely  by  way  of  trial ; 
and  they  found  for  the  plaintiff.  The  Court,  nevertheless,  ordered  a 
new  trial :  and  they  pointed  out  that  the  bargain  was  for  ready  money, 
10  that  the  vendee  had  no  right  to  the  possession  of  the  horse  until  he 
had  paid  for  it,  which  he  had  not  done ;  whereas  in  Blenkinsop  v.  Clay- 
ton the  contract  was  not  for  ready  money,  but  the  horse  was  to  be 
delivered  within  an  hour,  before  the  expiration  of  which  time  the  act 
in  question  took  place.  Here  the  plaintiff  had  not  paid  for  the  horse, 
which  brings  the  case  within  Tempest  v.  Fitzgerald :  the  horse  could 
not  be  said  to  have  been  delivered,  because  the  vendor  had  done  nothing 
to  give  up  his  lien :  and  this  meets  the  argument  suggested  here  from 
the  finding  of  the  jury.  In  Howe  v.  Palmer,  3  B.  &  Aid.  321  (E.  C. 
L  B.  vol.  5),  twelve  bushels  out  of  a  quantity  of  *tares  were  sold,  rn^rjo^ 
to  remain  in  the  possession  of  the  vendor  till  called  for ;  and  the  ^ 
vendor  afterwards  measured  out  the  twelve  bushels,  giving  orders  to 
set  them  apart,  and  to  deliver  them  to  the  defendant  when  he  should 
call  for  them :  and  it  was  held  that  this  was  no  acceptance.  There 
Bayley,  J.,  said :  «<  In  Elmore  v.  Stone,  the  buyer  directed  expense  to 
he  incurred :  and  the  directing  of  that  expense  was  considered  evidence 
of  an  acceptance  on  his  part.  That  case  goes  as  far  as  any  case  ought 
to  go,  and  I  think  we  ought  not  to  go  one  step  beyond  it.  There  is 
this  distinction  between  that  case  and  this,  that  there  an  expense  was 
incurred  on  account  and  by  the  direction  of  the  buyer :  here  there  is 
none.  But  I  must  say,  however,  that  I  doubt  the  authority  of  that 
decision."  [Lord  Campbell,  C.  J. — A  delivery  to  the  vendee's  agent 
would  do,  you  admit:  may  not  the  vendor  be  such  agent?]  That 
would  be  an  evasion  of  the  letter  and  intent  of  the  statute.  In  Carter 
».  Toussaint  no  time  was  fixed  for  the  price  of  the  payment  of  the 
horse :  it  was  to  remain  with  the  vendor  for  twenty  days  without  any 
charge  to  the  vendee,  at  the  expiration  of  which  time  it  was,  in  fact, 
by  the  direction  of  the  vendee,  sent  to  grass  and  entered  as  the  vendee's 
horse :  this  was  held  not  to  be  an  acceptance  within  the  statute,  Bayley, 
VOL,  VI,— 29 
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J.,  saying ;  «<  There  can  be  no  acceptance  or  actual  receipt  by  the 
buyer,  unless  there  be  a  change  of  possession,  and  unless  the  seller 
divests  himself  of  the  possession  of  the  goods,  though  but  for  a  moment, 
the  property  remains  in  him.''  [Erlb,  J. — Do  you  say  that  there  mist 
*7^91  *^^  ^  manual  receipt?     Take  the  case  of  bales  of  cotton  Ijiog 

-^  in  a  warehouse.]     There  is  a  difference  between  evidenoe  of  % 
delivery  and  evidence  of  an  acceptance ;   no  act  of  the  vendor  can 
amount  to  an  acceptance  by  the  vendee.     In  Beaumont  v.  Brengexi,  5 
Com.  B.  801  (E.  0.  L.  R.  vol.  57),  where  it  was  held  that  there  was  sn 
acceptance,  the  Judges  clearly  relied,  not  on  the  fact  of  the  carnage 
being  removed  to  a  different  part  of  the  warehouse,  but  upon  the  vendee 
having  taken  it  out  for  a  ride.     In  Holmes  v.  Iloskins  the  vendee  felt 
in  his  pocket  for  his  check-book,  in  order  to  pay  for  the  cattle  soU; 
but,  finding  that  he  had  not  got  it,  told  the  vendor  to  come  in  the 
evening  for  the  money ;  but  the  cattle  never  were  paid  for ;  and  it  tm 
agreed  that  the  cattle  should  remain  in  the  vendor's  field  for  a  few 
days,  and  that  the  vendor  should  feed  them  with  the  vendee's  haj, 
which  was  done :  it  was  held  that  there  was  no  evidence  to  go  to  the 
jury  of  an  acceptance  to  satisfy  the  statute.     [Lord  Campbbll,  C.  J.— 
There  the  vendor  clearly  intended  to  keep  his  lien.]     This  case  illus- 
trates the  danger  of  allowing  supposed  equivalents  to  the  conditiott 
prescribed  by  the  statute :  the  evidence  rested  on  the  terms  of  a  coi- 
versation  which  were  in  dispute,  the  very  evil  which  the  statute  was  iih  ' 
tended  to  meet.     [Erlb,  J. — ^Proof  of  part  payment  would  be  liable  fi) ; 
the  same  objection :  the  vendee  might  say,  I  meant  only  to  lend  yon  : 
the  money.]     In  such  a  case  there  is  at  any  rate  the  substantive  fact  \ 
of  the  handing  over  the  money. 
♦7331       CoLBRiDOB,  J.— I  am  of  opinion  that  we  ought  to  *discharge  ' 

^  this  rule.     The  question  is  whether,  on  the  facts  found  by  the  : 
jury,  the  Statute  of  Frauds  is  satisfied,  and  whether  there  is  any  eri- 1 
dence  for  that  finding.     The  Statute  of  Frauds   requires   an  actual  ^ 
receipt,  which  implies  delivery  and  acceptance.     It  is  admitted  that,  if 
there  be  an  actual  visible  possession  in  the  vendee  for  a  single  moment, 
that  is  enough ;  the  question  cannot  turn  on  the  time.     It  must  also  be 
admitted  that  it  is  enough  if  a  third  party  has  such  possession  for  the 
vendee.     It  is  said  that  nothing  short  of  that  will  do ;  and,  as  I  under- 
stand  Mr.  Fields  he  contends  that  there  must  be  some  positive  act,  and 
that,  without  that,  words  alone  will  not  satisfy  the  statute.     Here  it  is 
found  that  the  bargain  was  complete ;  and  that,  after  that,  the  vendor 
asked  the  vendee  to  lend  him  the  horse  for  a  specific  purpose,  to  which  ; 
the  vendee  assented.     The  vendor  retains  the  apparent  possession,  bat  \ 
holds  for  the  vendee,  unless  there  be  a  distinction  between  this  state  of  '■ 
things  and  what  is  admitted  to  be  sufiScient  to  satisfy  the  Statute  of 
Frauds.     Try,  then,  how  that  is.     Must  there  be  an  actual  transfer!  ! 
The  case  of  Elmore  v.  Stone,  1  Taunt.  458,  furnishes  an  answer  to  that 
question ;  for  there  there  was  a  removal  of  the  horse  from  one  stable 
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of  the  yendor  to  another  stable  of  the  vendor ;  in  the  first  of  these  the 
Tendor  kept  his  own  horses,  in  the  other  the  horses  belonging  to  other 
people :  so  that  the  horse  still  continued  in  his  apparent  possession,  but 
the  character  of  the  possession  was  altered.  So  here  there  is  the  same 
apparent  possession  throughout,  but  the  evidence  shows  that  its  charac- 
ter was  changed.  Much  has  been  said  as  to  whether  the  lien  here 
was  retained  or  not :  *but  it  seems  to  me  that  this  is  not  material  r^rjo^ 
to  the  argument,  and  that  the  legal  result  arises  only  from  the  *- 
preceding  part  of  the  transaction.  Had  the  plaintiff  retained  the  horse 
hi  the  character  of  an  unpaid  vendor,  there  would  not  have  been  a  deli- 
rery :  but  the  verdict  negatives  that  supposition. 

Erlb,  J. — I  also  am  of  opinion  that  the  rule  should  be  discharged. 
The  question  is,  whether  the  buyer  has  accepted  the  horse,  and  actually 
received  it.  All  that  passed  has  been  merely  by  word  of  mouth :  there 
lias  been  nothing  which,  according  to  the  language  of  many  cases, 
amounts  to  manual  delivery.  The  statute,  for  many  years,  was  very 
much  praised.  I  believe  that  the  party  who  inserted  the  words  had  no 
idea  what  he  meant  by  << acceptance:"  that  opinion  I  found  on  the 
ererlasting  discussion  which  has  gone  on,  as  if  possession,  according  to 
law,  could  mean  only  manual  prehension.  It  may  mean  that,  or  it  may 
mean  a  handing  over  to  a  servant ;  but  the  question  is,  whether  there 
hza  been  an  exercise  of  the  right  inconsistent  with  any  supposition  but 
that  of  ownership ;  whether  there  is  an  actual  sale,  and  an  act  which  is 
inconsistent  with  anything  but  ownership.  When  you  apply  that  here, 
70a  have  the  finding  of  the  jury  that  there  was  an  actual  sale,  and 
that  the  purchaser  assumed  to  be  in  actual  possession.  He  permitted 
the  other  party  to  retain  the  horse.  All,  indeed,  passed  by  word  of 
mouth :  but,  to  my  mind,  it  is  a  most  decisive  case  of  possession,  and 
one  in  which  the  vendor  had  lost  his  claim  to  lien. 

C&OMFTOK,  J. — ^I  was  not  present  during  the  whole  *of  the  r^rrnt- 
argument :  but,  so  far  as  I  can  judge  from  what  I  have  heard,  *- 
I  am  of  opinion  that  the  rule  should  be  discharged.  There  is  no  ques- 
tion as  to  the  identity ;  there  is  a  sale  of  the  horse,  and  then  what 
amoimted  to  a  loan  by  the  vendee ;  and,  under  th.at  loan,  the  vendor 
l^ept  possession  of  the  horse.  That  is  a  possession  by  the  vendee.  The 
case  is  analogous  to  that  of  goods  warehoused.  I  go  to  the  warehouser 
man  with  the  seller,  and  say  to  him,  <<  you  now  hold  these  goods  for 
me :"  the  warehouseman  then  becomes  the  bailee  of  the  purchaser,  and 
the  possession  of  the  warehouseman  becomes  that  of  the  purchaser. 
Mr.  Mellor  says,  and  he  would  succeed  if  he  could  make  out  his  propo- 
ntioQ,  that  in  no  case  can  the  vendor,  for  this  purpose,  be  the  agent  for 
the  vendee ;  but  that,  I  think,  is  not  law.  Elmore  v.  Stone,  1  Taunt. 
458,  shows  that :  in  the  one  case  we  have  a  bailment  of  a  description 
different  from  the  original  possession ;  here  we  have  a  loan ;  but  in  each 
case  the  possession  of  the  bailee  is  the  possession  of  the  bailor;  it 
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MTOTild  be  dangerous  to  distinguish  between  such  cases.  In  Carter  r. 
Toussaint,  5  B.  &  Aid.  855  (E.  C.  L.  R.  vol.  7),  the  Court  distinguigbed 
the  case  on  the  ground  that  the  plaintiff's  character  as  owner  remained 
unchanged ;  and  that  is  the  question  of  fact  here :  did  the  vendor  hoU 
the  horse  as  agent  of  the  vendee  ?  I  think  it  is  clear  that  he  did,  im- 
less  we  are  to  say  that  no  verbal  arrangement  can  create  that  state  o( 
things.  At  one  time  it  used  to  be  thought  that  no  verbal  etidenoe 
could  be  let  in  to  show  the  fact  of  payment :  but  that  is  clearly  not  the 
law ;  nor  is  there  any  such  law  in  the  case  of  acceptance.  I  think  the 
verdict  was  right. 

*7^fil  *^^^^  Campbell,  C.  J. — I  agree  with  the  rest  of  the  Court 
-■  While  the  Statute  of  Frauds  remains,  we  are  bound  to  give  effect 
to  it,  and  shall  do  so ;  but  we  are  doing  so  here.  There  has  been  aa 
acceptance  and  a  receipt  of  the  chattel,  on  the  finding  of  the  jnrj, 
which  is  quite  justified  by  the  evidence.  The  vendor  became  bailee  of 
the  horse,  and  held  by  the  authority  of  the  vendee.  The  case  is, 
therefore,  within  the  exception  of  sect.  17.  I  must  say  that,  giving  as 
I  do  full  effect  to  the  statute  while  it  remains,  I  shall  rejoice  when  it  is 
gone.  In  my  opinion  it  does  much  more  harm  than  good.  It  promotes 
fraud  rather  than  prevents  it,  and  introduces  distinctions  which,  I  most 
confess,  are  not  productive  of  justice.  Rule  discharged. 


FRANCIS  TANTUM  HOWITT  v.  STEPHEN  MANFULL. 

June  30. 

A  Looal  Board  of  Health  constituted  ander  an  order  in  coancil  consUtcd  of  nine  memben,  om- 
third  of  the  persons  first  elected  to  go  out  of  office  on  ZUt  March,  1855.  Before  thai  day  time 
of  the  persons  first  elected  ceased  to  be  members,  hj  reason  of  non-attendaaoe. 

The  Local  Board  selected  those  three  to  go  out  of  office ;  and  on  3 1st  March  three  new  membca 
only  were  elected,  Held  (under  sects.  13,  18  of  The  Public  Health  Act,  1S4S,  11  k  12  Vkt  c. 
63),  that  the  Board,  consisting  of  the  six  members  first  elected,  and  the  three  new  meaben^ 
waa  well  constituted. 

Rbplbvin.  a  case  was,  by  order  of  a  Judge,  stated  for  the  opinion 
of  the  Court,  without  any  pleadings,  of  which  the  substance  was  as 
follows. 

By  an  order  of  Her  Majesty  in  council,  made,  on  the  8th  day  of 
June,  1854,  under  and  by  virtue  of  the  provisions  of  The  Public  Hcaltk 
Act,  1848  (11  &  12  Vict.  c.  63),  it  was  ordered  that  the  provisions  of 
j^-otT-i  the  said  *Act  should  be  applied  to  the  district  of  Heavor,  in 
^  the  county  of  Derby.  The  Local  Board  of  Health  for  the  said 
district  was  ordered  to  consist  of  nine  members :  and  at  the  first  elec- 
tion of  members  of  the  said  Local  Board,  held  on  the  21st  day  of  Jolji 
1854,  nine  persons  named  in  the  case  were  duly  elected  members  of  the 
Local  Board,  and  took  upon  themselves  the  duties  thereof.     Under  ^ 
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provisions  of  the  Act,  and  in  and  by  the  order  in  council,  it  was  directed 
that  one-third  in  number  of  the  members  of  the  said  Local  Board  should 
go  out  of  oflSce  on  the  31st  day  of  March  in  each  year^  subsequently 
to  that  in  which  the  said  first  election  of  members  of  the  said  Board 
took  place.  John  Ray  and  Joseph  Smallwood,  two  of  the  persona 
elected  members  of  the  Local  Board  at  the  election  held  on  the  21st 
day  of  July,  1854,  were,  during  three  successive  calendar  months  next 
preceding  the  4th  day  of  January,  1865,  absent  from  all  meetings  and 
committees  of  the  said  Local  Board.  And  William  Soar,  another  of 
the  said  persons,  on  the  said  4th  day  of  January,  1855,  began  to  absent 
himself  from  the  meeting  of  the  said  Local  Board,  and  was,  during 
more  than  three  successive  calendar  months,  next  preceding  the  31st 
day  of  March,  1855,  absent  from  all  meetings  and  committees  of  the 
said  Local  Board.  On  the  4th  day  of  January,  1855,  the  Local  Board 
declared  that  the  said  John  Ray,  Joseph  Smallwood,  and  William  Soar 
should  be  the  one-third  in  number  of  the  members  of  the  said  Local 
Board  who  should  go  out  of  office  on  the  said  31st  day  of  March,  1855 : 
and  a  minute  was  thereupon  entered,  by  direction  of  the  said  Local 
Board,  in  the  minute  book  of  proceedings  of  the  said  Board  in  the 
following  words:  "John  Ray,  Esquire,  and  Mr.  Joseph  Smallwood, 
having  become  *disqualified,  in  pursuance  of  the  provisions  of  r:„Yqo 
Bcction  18  of  the  Public  Health  Act,  1848,  by  reason  of  non-  ^ 
attendance  for  three  successive  months :  it  was  ordered  that  they  and 
Mr.  William  Soar  shall  be  the  one-third  in  number  of  this  Board  who 
shall  go  out  of  office  on  the  31st  day  of  March  in  this  year,  pursuant 
to  the  provisions  of  Her  Majesty's  order  in  council."  None  of  the  six 
other  persons,  who,  together  with  the  said  John  Ray,  Joseph  Smallwood, 
and  William  Soar,  had  been  elected  on  the  21st  day  of  July,  1854,  went 
out  of  office  on  the  said  31st  day  of  March,  1855 ;  and  at  the  election 
held  on  that  day  three  persons  only  were  elected,  viz.,  George  Jessop, 
Edward  White,  and  the  said  John  Ray,  who  was  re-elected.  The  said 
Edward  White  never  qualified  himself  to  act,  and  never  did  act  as  a 
member  of  the  said  Board.  On  the  5th  day  of  July,  1855,  an  assess- 
ment for  a  general  district  rate  was  made  by  the  said  Local  Board, 
under  the  hands  of  five  members,  and  under  the  seal  of  the  Local 
Board. 

The  plaintiff,  Howitt,  was  an  occupier  within  the  district,  and  a  per- 
Bon  liable  by  law  to  be  assessed  to  the  said  rate,  and  was  in  due  form 
of  law  rated  and  assessed  in  such  rate,  in  the  sum  of  SI.  IGa.  lid.  It 
iras  admitted  that  payment  of  the  amount  of  the  rate  was,  on  the  5th 
day  of  September,  1855,  duly  demanded  in  writing  of  Howitt,  and  he 
did  not  pay  it.  Howitt,  at  the  time  of  the  said  demand  on  him,  ob- 
jected to  pay  the  rate,  and  still  objects  to  pay  the  same,  on  the  grounds 
that  some  one  or  more  of  the  five  persons,  by  whom  the  said  rate  was 
so  made  and  signed  as  aforesaid,  ought  to  have  gone  out  of  office  on 
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the  said  Slat  day  of  March,  1855,  and  were  not^  at  the  time  the  said 
rate  was  made,  legally  members  of  the  said  Local  Board.  A  wamnl 
*7^Ql  ^^  distress  *has  been  issned,  in  pursuance  of  the  provisioDB  of 
^  the  said  Public  Health  Act,  for  enforcing  payment  of  the  said 
rate ;  and  certain  goods  of  Howitt  have  been  seized  by  the  defendaiU 
under  the  said  warrant,  and  since  replevied  by  the  sheriff  of  Derbyshire, 
at  the  instance  of  Howitt. 

The  question  for  the  opinion  of  the  Court  is.  Whether,  upon  tibe  facte 
above  stated,  the  said  rate  is  a  valid  rate  under  the  provisions  of  the 
Public  Health  Act  1848,  or  any  of  them,  and  can  legally  be  enforced! 
If  the  Court  shall  be  of  opinion  that  the  said  rate  is  a  valid  rate  and 
can  legally  be  enforced,  it  is  agreed  that  the  plaintiff  shall  pay  to  the 
defendant  the  sum  of  42.  Os.  8e2.,  the  amount  of  the*  said  rate,  and  the 
costs  of  procuring  the  warrant  of  distress  and  the  costs  of  the  action. 

And,  if  the  Court  shall  be  of  opinion  that  the  said  rate  is  not  a  valid 
rate  and  cannot  legally  be  enforced,  it  is  agreed  that  the  defendant 
shall  pay  to  the  plaintiff  the  sum  of  42.  4«.,  and  the  costs  of  the  action. 

Grouchy  for  the  plaintiff. — The  question  turns  upon  the  constructioa 
of  sect.  13  of  The  Public  Health  Act,  1848  (11  k  12  Vict.  c.  63).  That 
section,  after  providing  that  the  number  of  persons  to  constitute  the 
Local  Board  of  Health  in  each  district  shall  be  determined  by  the  ordtf 
in  council,  or  by  Parliament,  proceeds :  «  And  the  first  election  for  anj 
district  or  part  of  a  district  shall  take  place  on  a  day  to  be  appointed 
by  order  of  Her  Majesty  in  council,  or  by  Parliament  (as  the  case  may 
require) ;  and  one-third  of  the  number  elected  for  the  whole  or  any  pari 
or  parts  of  a  district  respectively  shall  go  out  of  office  on  such  day  in 
each  year  subsequently  to  that  of  the  first  election  as  shall  be  appointed 
*7401  "^y  ^^^^  order  in  *council  or  provisional  order  as  aforesaid  (as  the 
-*  case  may  require);  and  the  order  in  which  the  persons  first 
elected  shall  go  out  of  office  shall  be  regulated  by  each  Local  Board: 
Provided  always,  that  if  the  number  of  persons  to  be  elected  be  not 
divisible  by  three,  the  proportion  to  go  out  of  office  in  each  year  shall 
be  regulated  by  such  order  in  council  or  provisional  order  (as  the  case 
may  require),  so  that,  as  nearly  as  may  be,  one-third  shall  go  out  of 
office  in  each  year ;  and  if  the  number  of  persons  to  be  elected  for  any 
part  of  a  district  be  less  than  three  the  persons  elected  shall  go  out  of 
office  on  such  day  in  each  year,  or  at  such  other  period  not  being  less 
than  a  year,  as  such  order  in  council  or  provisional  order  (as  the  case 
may  require)  shall  direct ;  but  no  person  elected  shall  in  any  case  con- 
tinuously remain  in  office  for  more  than  three  years ;  And  on  the  dajs 
appointed  for  going  out  of  office  a  number  of  persons  shall  be  elected 
equal  to  the  number  of  those  so  going  out,  and  so  many  others  as  maj 
be  necessary  to  complete  the  full  number  of  the  Local  Board  of  Health 
in  respect  of  which  the  election  is  to  be  made."  By  sect.  18,  any 
member,  who  during  three  successive  months  is  absent  from  all  meetr 
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bgs  and  committees  of  the  Local  Board  of  Health,  <<  shall  be  deemed 
to  have  refused  to  act,  and  shall  cease  to  be  a  member  of  such  Local 
Board,  and  his  ofSce  as  such  shall  thereupon  become  vacant.''  Li  this 
cftse  Ray  and  Smallwood  had,  on  the  4th  day  of  January,  1855,  already 
ceased  to  be  in  office  as  members  of  the  Local  Board,  when  they  were 
selected  to  go  out  of  office  in  March.  [Lord  Campbell,  G.  J. — If  six 
of  the  members  had  died,  so  that  only  three  remained,  do  you  say  that 
the  surviving  three  must  all  go  out  of  office,  and  an  entirely  new  Board 
be  elected  ?]  The  argument  *must  go  to  that  extent.  The  words  r^^^^^ 
of  the  Act  are,  that  one-third  of  those  first  elected  shall  go  out  ^ 
of  office.  The  object  was  to  secure  a  change.  [Erlb,  J. — The  Legis* 
lature  intended  that  there  should  be  a  change  as  to  one-third,  but  that 
two-thirds  should  be  old  members.  It  is  practically  important  that  a 
body  transacting  business  should  not  consist  entirely  of  novices.  As  it 
is,  the  three  new  members  have  been  elected.] 

BovHl  and  Boden,  for  the  defendant,  were  not  called  upon  to  argue. 

Lord  Campbell,  C.  J. — It  is  not  necessary  to  inquire  whether  the 
validity  of  the  rate  can  be  called  in  question  on  account  of  the  constitu- 
tion of  the  Local  Board  who  made  it ;  for  it  seems  to  me  that  this  Local 
Board  was  well  constituted.  There  were  three  vacancies  on  the  day 
appointed ;  and  it  seems  unnecessary  for  the  Local  Board  to  require 
more  members  to  go  out  of  office  on  that  day,  in  order  to  give  that 
opportunity  which  the  Legislature  intended  of  electing  three  new  mem- 
bers. .  It  is  much  better  to  adopt  this  construction,  than  to  lay  down  a 
rule  which  might  operate  so  as  to  compel  a  complete  change  in  the 
whole  body,  to  the  manifest  detriment  of  its  efficiency. 

Coleridge,  J. — I  am  of  the  same  opinion.  It  is  difficult  to  give 
effect  literally  to  every  word  in  this  Act ;  but  the  general  principle  is 
elearly  what  is  stated  by  my  Lord. 

Eble,  J.,  and  Ceompton,  J.^  concurred.   ■ 

Judgment  for  the  defendant. 


♦JOSEPH  JAVIER  DE  LIZARDI  v.  WILLIAM  PENNELL  p^- .^ 
and  Others,  Assignees  of  WILLIAM  CLOSE  CURRIE,  a  ■-  '  "^ 
Bankrupt.     June  6. 

L  A  Co.,  »  London  linn,  agreed  irith  C.  A  Co.,  also  a  London  firm,  to  mako  advances  on  a  cargo 
p«r  8.,  consigned  to  M.  &  Co.,  at  Moulmein ;  on  the  terms  that  L.  A  Co.  should  have  a  lien  on 
the  cargo  and  its  proceeds ;  and  that  M.  A  Co.  should  remit  the  proceeds  as  soon  as  realised 
throagh  L.  A  Co.  L.  A  Co.  aeoordingly  adranced  io  C.  A  Co.  60002.  M.  A  Co.  were  informed 
of  the  arrnngement  and  agreed  to  iL  Afterwards  L.  A  Co.  requested  C.  &  Co.  to  pay  off  their 
advances.  C.  A  Co.  informed  M.  A  Co.  of  this,  and  requested  them  to  draw  on  them  in  favour 
9t  L.  t  Co.  in  anticipation.     L.  A  Co.  were  not  aware  of  this  application.    M.  A  Co.  wrote  to 

.  C.  A  Co.,  expressing  dislike  to  the  style  of  draft,  but  assenting  to  do  as  requested,  and  adding, 
in  a  letter  of  the  same  dnte,  "  we  trust  you  will  take  care  wo  are  protected  in  this  matter." 
Bnctpsed  was  a  letter,  addressed  to  L.  A  Co.  unsealed,  advising  thorn  of  a  draft.    The  draft 
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WM  on  C.  A  Co.,  payable  six  months  after  sight  to  L.  A  Co.     C.  A  Co.  accepted  the  dn^ 
handed  it  and  the  letter  to  L.  A  Co.,  and  afterwards  duly  honoured  the  draft    AlUrvsrds  a 
similar  draft  was  sent  in  a  similar  letter,  stating  the  draft  to  be  "  in  anticipation  of  the  uriTil 
of  the  S.,"  addressed  to  L.  A  Co.,  but  open,  and  in  a  letter  to  C.  A  Co.    When  it  srriTed,  C.  M 
Co.  were  in  such  circumstances  as  to  be  aware  that  they  conld  not  hononr  it    Tbej  thmfflit 
suppressed  both  letter  and  draft;  M.  A  Co.  approved  of  their  conduet.    Subsequentlj  Cft  Ca. 
became  banicrupts;  and  the  unaccepted  draft  came  into  the  hands  of  his  assignees.    L  4  G, 
whose  advances  had  not  been  paid  off,  demanded  the  draft  from  them,  and,  on  its  being  nfisti, 
brought  trover.     On  a  special  case  stating  the  above  facts : 
Held,  that  L.  A  Co.  had  no  property  in  the  draft,  which  had  not  been  drawn  nnder  the  ssne- 
ment  to  which  they  were  a  party,  but  under  a  separate  arrangement  between  C.  A  Co.  end  X. 
A  Co. ;  and  that,  nnder  the  arrangement  between  C.  A  Co.  and  M.  A  Co.,  the  former  woaU 
have  done  wrong  if  they  had  handed  over  tho  draft  to  L.  ft  Co.  when  aware  that  they  eooli 
not  protect  it 

Trover  for  two  bills  of  exchange.  Pleas :  Not  Guilty ;  and  Thit 
the  bills  were  not  the  property  of  the  plaintiflf.     Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Surrey,  a  verdict  was  taken  for  the  plaintiff,  subject  to 
a  case,  the  material  parts  of  which  were  as  follows : — 

The  plaintiff  is  a  merchant  in  London,  trading  under  the  style  or 
firm  of  F.  de  Lizardi  &  Co. ;  and  J.  F.  Bacon  acted  as  the  manager 
of  his  business.  The  defendants  are  the  assignees  of  W.  G.  Carrie,  a 
bankrupt,  who,  prior  and  up  to  the  time  of  his  bankruptcy,  carried  on 
business  in  London,  as  a  merchant,  under  the  style  or  firm  of  Carrie, 
*7d.qi  ^^^^  ^  ^^'  ^^  *^®  month  of  May,  1852,  *Currie,  Dale  &  Co. 
^  contemplated  making  shipments  to  Calcutta ;  and  F.  de  Lizardi 
&  Co.  agreed  to  assist  Currie,  Dale  &  Co.  by  advances.  The  terms  of 
such  agreement  were  embodied  in  the  following  letter  by  the  plaintiff. 
<<  W.  C.  Currie,  Esq.,  Moorgate  Street,  London,  10th  May,  1852.  Dear 
Sir, — We  are  in  possession  of  your  favour  of  the  6th  instant,  the  con- 
tents of  which  relate  to  the  proposed  business  operations  with  Calcutta. 
The  conditions,  as  detailed  in  your  said  favour,  are  substantially  the 
same  as  mentioned  in  the  conversation  held  with  you  previously.  We 
have  some  modifications  to  propose,  and  therefore  proceed  to  detail  the 
terms  on  which  we  are  disposed  to  take  up  the  business.  1.  A  general 
guarantee  for  the  whole  amount  to  be  given  us  by  the  approved  party. 
2.  Our  advances  to  be  made  at  six  or  more  months'  date  ;  the  amount 
to  be  drawn  upon  us  the  first  year  not  to  exceed  30,000i.,  and  the 
amount  running  upon  us  at  any  time  not  to  exceed  20,000Z.  3.  When- 
ever our  cash  advances  upon  your  account  shall  exceed  5000Z.,  either 
yourself  or  the  party  guarantying  are  to  place  us  in  funds  for  the 
excess,  on  our  notifying  the  same  to  them.  4.  Each  shipment  to  be 
numbered  consecutively,  and  to  be  settled  for  separately  within  the 
period  of  sixteen  months  from  the  date  of  shipment.  5.  The  billa 
drawn  upon  us,  under  this  agreement,  to  be  drawn  by  your  constitu- 
ents in  Glasgow,  or  Manchester,  against  shipments  of  merchandise  made 
to  the  consignments  of  your  friends,  Messrs.  Norman,  Brothers  &  Co., 
of  Calcutta,  who  are  to  give  us  an  undertaking  that  they  will  account 
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for  and  remit  us  the  net  proceeds  of  such  shipments,  to  the  extent  of 
our  advances,  charges,  and  commission.  6.  The  bills  of  lading  to  be 
either  made  to  our  order  or  endorsed  over  to  us ;  and  by  us  they  r#7^jj 
♦will  be  endorsed  in  favour  of,  and  handed  over  to,  Messrs.  Nor-  ^ 
man,  Brothers  &  Co.,  who  are  to  give  us  in  exchange  the  undertaking 
mentioned  in  article  5.  7.  Insurance  upon  each  shipment  is  to  be 
made  free  of  commission.  8.  We  shall  furnish  you  with  an  account 
every  six  months,  charging  interest  at  the  rate  of  5  per  cent.,  and  com- 
mission of  1  per  cent,  on  the  amount  drawn,  with  an  extra  charge  of  1 
per  cent,  additional  on  such  amount  as  may  be  in  cash  advance.  9. 
Remittances  to  be  made  us  by  the  parties  in  Calcutta,  either  in  bills  of 
exchange  or  produce.  When  the  latter  plan  is  adopted  we  are  to  have 
the  disposal  thereof,  charging  sale  commission  of  IJ  on  the  gross  pro- 
ceeds. 10.  Should  you  require  any  credits  for  parties  in  China,  we 
are  prepared  to  give  them  in  consideration  of  a  commission  of  1|  on 
the  usual  conditions,  i.  e.,  that  the  bills  be  at  six  months'  sight,  and 
that  they  may  be  accompanied  by  shipping  documents.  It  is  also  un- 
derstood that  the  business  is  for  the  present  to  be  carried  on  by  Mr. 
Dale  on  your  behalf,  until  such  time  as  your  connexion  with  the  pre- 
sent house  of  Messrs.  Cooper,  Currie  &  Petre  be  terminated :  and,  as 
it  is  difficult  to  fix  a  period  for  the  conclusion  of  the  operations  which 
may  arise  out  of  this  agreement,  either  party  can  retire  on  giving  notice 
to  the  other  of  his  wish  to  do  so.  We  hope  this  agreement  may  be  the 
prelude  to  a  large  and  beneficial  business,  and  assure  you  that  we  will 
give  our  best  attention  to  obtain  that  end.  We  remain,  Dear  Sir, 
Yours  faithfully,  F.  DE  LiZARDi  &  Co.*' 

In  pursuance  of  the  agreement,  David  Scott  &  Co.,  of  Manchester, 
Bent  a  letter  of  guarantee  to  F.  de  Lizardi  &  Co.  It  was  afterwards 
agreed,  between  F.  de  Lizardi  &  Co.  and  Currie,  that  the  commercial 
operation,  the  *8ubject  of  the  first-mentioned  agreement,  should  r:,^^^/- 
not  be  confined  to  Calcutta,  but  should  be  extended  to  Shanghai  ^ 
in  China,  and  other  ports  to  be  afterwards  determined  upon,  and  that 
the  terms  of  the  first-mentioned  agreement  should  be  applicable  to 
such  extended  arrangement.  David  Scott  &  Co.  were  parties  to  this 
extension  of  the  original  agreement,  and  wrote  the  following  letter. 
"F.  de  Lizardi  &  Co.  Manchester,  23d  June,  1852.  Gentlemen,  With 
reference  to  our  letter  of  guarantee  of  the  21st  ult.,  in  favour  of  Mr. 
W.  C.  Currie,  we  now  beg  to  say  that,  if  agreeable  to  you,  we  wish  the 
guarantee  to  extend  to  Shanghai,  and  other  ports  that  may  afterwards 
be  determined  upon,  as  well  as  Calcutta.  We  remain.  Gentlemen, 
Yours  faithfully,  David  Scott  &  Co."  From  June,  1852,  until  August, 
1853,  various  shipments  were  made  by  Currie,  Dale  &  Co.,  in  pursuance 
of  the  last-mentioned  agreement.  In  August,  1853,  Currie,  Dale  &  Co. 
Blade  shipments,  by  a  vessel  called  "The  Scandia,"  to  Moulmein,  in 
the  Burmese  empire,  such  shipments  being  consigned  to  Messrs.  Macrae, 
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Begbie  &  Co.,  the  correspondents  of  Currie^  Dale  k  Co«  at  Monlmdn. 
About  the  time  of  the  sailing  of  the  vessel,  and  between  the  8th  and 
the  24th  of  August,  1853,  the  plaintiflF  advanced  to  Currie,  Dale  4  Co^ 
upon  such  last-mentioned  shipments,  the  sum  of  60002.  The  plaintiff 
sent  letters  to  Macrae,  Begbie  &  Co.,  containing  the  following  passagei 
in  reference  to  the  shipments  per  Scandia.  8th  August,  1853.  «  Fran 
Messrs.  Guthrie  4  Co.,  of  Singapore,  we  have  received  a  remittaneei 
on  your  account,  of  594Z.  9«.  lid.,  which  we  understand  is  to  be  placed 
to  the  credit  of  our  common  friends  Messrs.  Currie,  Dale  &  Co.,  whom 
we  have  advised  accordingly.  We  learn  that  said  friends  are  making 
*74fil  ^^™®  large  shipments  *to  your  care  in  thii  Scandia,  on  which  i« 

-^  shall  make  advances  as>  heretofore ;  for  other  particulan  w« 
must  refer  to  letters  of  said  friends  and  our  next  advices."  (^LondoU) 
24th  August,  1853.  Messrs.  Macrae,  Begbie  &  Co.,  Moulmein.  Ou 
mutual  friends  Messrs.  Currie,  Dale  k  Co.  will,  no  doubt,  advise  you 
of  the  large  shipments  they  have  made  to  your  consignment  on  the 
Scandia.  We  have  effected  insurance  thereon  for  upwards  of  11,OOOL 
sterling,  and  have  accepted  sundry  valuations  against  the  same  to  the 
extent  of  60002. ;  but,  as  our  advances  on  this  shipment  will  be  to  a 
greater  extent,  we  reserve  ourselves  to  give  you  a  detailed  statement 
of  our  advances  and  charges  by  another  opportunity.  Meanwhile  yon 
will  please  to  take  note.  Gentlemen,  that  we  have  a  general  liennpoa 
the  cargo  per  Scandia,  shipped  by  Messrs.  Currie,  Dale  &  Co.,  to  the 
amount  of  our  advances,  with  thje  contingent  charges."  (Signed)  F.  de 
Lizardi  &  Co.  The  plaintiff  did  not,  in  fact,  make  any  advances  on 
the  shipments  per  Scandia  beyond  6000Z. :  and,  about  a  month  after 
the  date  of  the  last  letter,  the  plaintiff  gave  notice  to  W.  C.  Currie  that 
he  did  not  intend  making  him  any  further  advances.  Whereupon,  on  the 
23d  of  September,  1853,  Currie,  Dale  &  Co.  wrote  a  letter  to  Macrae, 
Begbie  &  Co.,  which,  so  far  as  it  relates  to  the  matters  in  question,  waa 
as  follows.  «  We  regret  to  say  that,,  in  consequence  j)f  the  warlike  state 
of  affairs,  and  the  increasing  tightness  of  the  money  market,  Messrs.  F. 
de  Lizardi  &  Co.  have  come  to  the  determination  to  draw  in  their  horns, 
and  have  consequently  given  us  a  notice  that  they  do  not  intend  to  accept 
any  more  drafts  for  us,  and  wished  their  accounts  closed  as  speedily  aa 
possible ;  and  you  will  therefore  be  pleased  to  send  them  their  remittancea 
j^- . -,  as  speedily  as  *you  can :  and  you  may  therefore  draw  upon  us  for 

^  lOOOZ.,  every  mail,  in  their  favour,  at  six  months' sight,  and  remit 
us  the  proceeds  of  sales  to  meet  those  drafts  as  they  fall  due."  Before 
Macrae,  Begbie  &  Co.  received  the  letter,  they  wrote  the  following  lettor 
to  F.  de  Lizardi  &  Co.  "  Moulmein,  October  17th,  1853.  Dear  Sirs.  We 
are  in  receipt  of  your  favour  of  the  24th  August,  and  observe  the  large 
shipments  made  by  our  mutual  friends ;  and  we  note  your  remarks  and 
wishes,  and  accordingly  shall  hold  the  proceeds  subject  to  yourselves.  We 
enclose  draft  on  Messrs.  Currie,  Dale  &  Co.,  favour  of  yourselves,  for 
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•  1200t,  as  collateral  security  bills  of  lading  for  250  tons  teak  timber  per 
Wniiam  Frederick,  with  order  for  insurance  attached,  which  amount  place 
to  credit  of  the  above  friends*  account,  as  we  shall  henceforth  remit  you 
as  regularly  as  we  possibly  can,  irrespective  of  any  particular  account 
or.  balance  whatever.  The  prospect  of  our  coming  rice  season  is  good ; 
aod  we  look  for  a  larger  supply  than  usual.  Teak  timber,  last  season's 
wood,  is  getting  very  scarce ;  and  large  prices  are  demanded  for  it. 
Dear  Sirs,  Yours  faithfully,  Macrae,  Begbib  &  Co."  Macrae,  Begbie 
k  Co.  wrote  letters  to  Currie,  Dale  &  Co.,  which,  so  far  as  regards  the 
matter  in.question,  were  as  follows.  "  Moulmein,  17th  November,  1853. 
We  have  now  before  us  your  esteemed  favour  of  28d  September,  No. 
48  and  49,  and  duly  note  their  contents.  We  observe,  with  very  great 
regret,  that  Lizardi  &  Co.  had  requested  their  account  to  be  closed,  and 
only  hope  that  such  will  not  much  inconvenience  you,  and  that  next 
mail  will  bring  word  of  your  having  obtained  others  to  grant  you  the 
same  useful  accommodation,  as  also  a  credit  for  us  on  some  bank  as 
urged  in  our  letter  to  Mr.  Macrae."  Moulmein,  17th  December,.  1-^17 j^o 
•1853.  "  Lizardi  &  Co.  We  note  your  wishes  regarding  re-  *■ 
mittances  to  them,  and  under  separate  cover  advise  drafts  in  their  favour. 
We  must,  iowever,  say  we  dislike  this  style  of  draft,  and  would  rather 
not  have  done  so."  This  last  letter  was  accompanied  by  another  from 
Macrae,  Begbie  &  Co.  to  Currie,  Dale  &  Co.,  in  the  following  words. 
« Moulmein,  17th  December,  1853.  Via  Marseilles.  Messrs.  Currie, 
Dale  k  Co.,  London.  Dear  Sirs,  We  enclose  our  letter  to  Messrs. 
Lizardi  &»iCo.,  handing  them,  as  requested  by  you,  2000Z.  We  trust 
you  will  take  care  we  are  protected  in  this  matter.  Dear  Sirs,  Yours 
faithfully,  Macrae,  Begbib  &  Co.'^  Enclosed  in  this  last  letter  was  a 
letter  addressed  to  Messrs.  F.  de  Lizardi  &  Co.,  folded  up,  but  unsealed 
and  unfastened,  containing  a  draft,  drawn  by  Macrae,  Begbie  &  Co. 
vpon  Currie,  Dale  k  Co.,  for  20002.,  and  made  payable,  six  months 
after  sight,  to  the  order  of  Messrs.  F.  de  Lizardi  k  Co.  This  draft 
was,  upon  its  arrival  here,  accepted  by  Currie,  Dale  k  Co.,  handed 
over  to  F.  de  Lizardi  k  Co.,  and  duly  honoured  and  paid  at  maturity. 
On  the  Slst  December,  1858,  Macrae,  Begbie  &  Co.  sent  a  letter  to 
Carrie,  Dale  k  Co.,  enclosiijg^a  letter  addressed  to  F.  de  Lizardi  &  Co. 
The  letter  addressed  to  Currie,  Dale  k  Co.  referred  to  the  letter  in 
these  words.  "Moulmein,  Slst  December,  1853.  Via  Marseilles.  Messrs. 
Currie,  Dale  k  Co.,  London.  Dear  Sirs,  We  have  valued  upon  you 
this  mail  as  follows,  viz..  No.  90.  For  ourselves  Marian  815Z.  18«.  5d. 
No.  91.  For  Crawley  k  Martin  lOOZ.  No.  92.  For  F.  de  Lizardi  k 
Co.  1500Z.  No.  93.  For  ourselves  account  W.  J.  Girl  lOOOZ.,  which 
kindly  protect.  We  enclose  letter  to  Messrs.  Lizardi  &  Co.,  and  Craw- 
ley k  Martin.  Yours  faithfully,  Macrae,  Begbie  &  Co.**  The  letter 
enclosed,  addressed  to  F.  de  Lizardi  *k  Co.,  was  as  follows,  ri^^j^q 
"Moulmein,  31st  December,  1853.    Messrs.  F.  de  Lizardi  k  Co.,  ^ 
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London.  Dear  Sirs,  We  beg  to  enclose  you  our  draft  at  six  monthsi 
No.  92,  for  yourselves,  on  our  mutual  friends  Messrs.  Currie,  Dale  & 
Co.,  for  1500Z.,  in  anticipation  of  the  arrival  of  the  Scandia,  and  vhicb 
amount  we  trust  will  prove  in  order.  Dear  Sirs,  Faithfully  joura, 
Macrae,  Begbie  &  Co.''  This  last-mentioned  letter  was  folded  up,  but 
unsealed  and  unfastened,  and  the  draft  enclosed  therein  was  dravn  bj 
Macrae,  Begbie  &  Co.,  on  Messrs.  Currie,  Dale  &  Co.,  for  1500/.,  and 
payable  to  the  order  of  Messrs.  F.  de  Lizardi  fc  Co.  This  last-men- 
tioned draft  was  duly  accepted  by  Currie,  Dale  &  Co.,  handed  over  to 
F.  de  Lizardi  &  Co.,  and  duly  honoured  at  maturity.  On  the  17tli 
January,  1854,  Macrae,  Begbie  &  Co.  wrote  a  letter  to  Currie,  Dale  k 
Co.  in  the  following  terms.  "No.  62.  Moulmein,  17th  January,  1851 
Dear  Sirs.  We  beg  to  advise  the  following  drafts,  which  kindly  pro- 
tect. No.  94.  For  Messrs.  Bickmarsten  &  Co.,  thirty  days'  sight, 
2SL  58.  No.  95.  D.  Duff,  Esq.,  lOOZ.  No.  96.  F.  de  Lizardi  4  Co., 
six  months*  sight,  lOOOZ.  No.  98.  J.  M.  Richardson,  Esq.,  thirty  daja* 
sight,  12Z.     No.  99.   H.  S.  Austin,  151.     No.  100.    Selves  account, 

Wild  Irish  Girl,  six  months'  sight,  1860Z.     No.  101 ,  thirty  days' 

sight,  148Z.  18«.  Id.  We  enclose  Auras's  original  charter-party,  en- 
dorsed by  Captain  Mattison,  for  1481.  18«.  7d.,  which  amount,  as  in 
draft  101,  pass  to  credit  of  our  account.  Also  Lieutenant  Mackintosk 
on  J.  Wilkinson,  thirty  days'  sight,  for  50L  Captain  Potts  on  his 
owners  126^.  Us.  6d.,  with  letter  of  advice  attached ;  also  pass  to  our 
credit.  We  told  you  we  had  sent  Messrs.  Lyall  &  Co.  the  former  draft 
for  708Z.  12«.  4(i.,  and  requested  them,  if  they  had  difficulty,  to  commn- 
^fje-Qn  nicate  with  your  good  selves.  Dear  *Sirs,  Yours  faithfully,  Ma- 
■^  CRAE,  Begbie  &  Co."  Enclosed  in  this  last-mentioned  letter,  vas 
a  letter  addressed  to  Messrs.  F.  de  Lizardi  &  Co.,  folded  up,  but  un- 
sealed and  unfastened,  and  in  the  following  terms.  «  Moulmein,  16tli 
January,  1854.  Messrs.  F.  de  Lizardi  &  Co.,  London.  Dear  Sirs, 
Enclosed  we  beg  to  hand  you  our  draft  on  Messrs.  Currie,  Dale  k  Co. 
for  lOOOZ.,  which  place  to  account  shipment  per  Scandia.  And  oblige 
Yours  faithfully,  Macrae,  Begbie  &  Co."  The  last-mentioned  lett« 
contained  a  draft  drawn  by  Macrae,  Begbie  &  Co.,  upon  Currie,  Dale 
&  Co.,  for  lOOOZ.,  payable,  six  months  after  sight,  to  the  order  of  F.  de 
Lizardi  &  Co.  It  is  one  of  the  bills  the  subject  of  this  action.  On  the 
30th  January  1854,  Macrae,  Begbie  &  Co.  wrote  the  following  letter, 
addressed  to  F.  de  Lizardi  &  Co.,  which  last-mentioned  letter  was  en- 
closed in  a  letter  addressed  by  Macrae,  Begbie  4;  Co.  to  Currie,  Dale 
&  Co.  "Moulmein,  January  30th,  1864.  Messrs.  F.  de  Lizardi  ft 
Co.,  London.  Dear  Sirs,  This  serves  to  hand  you  draft  at  six  months' 
sight,  on  our  mutual  friends,  for  1600?.,  against  advance  per  Scandia. 
Yours  faithfully,  Macrae,  Begbie  &,  Co."  The  last-mentioned  lett» 
was  folded  up,  but  unsealed  and  unfastened ;  and  it  contained  a  draft 
drawn  by  Macrae,  Begbie  &  Co.  upon  Currie,  Dale  &  Co.,  for  15001, 
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payable,  six  months  after  sight,  to  the  order  of  F.  de  Lizardi  &  Co., 
being  the  other  bill  the  subject  of  this  action.     The  letters  of  the  16th 
January,  1864,  and  the  80th  January,  1854,  respectively,  with  the  drafts 
therein  contained,  came  to  the  hands  of  W.  G.  Gurrie,  on  or  about  the 
17th  March,  1854.     He  did  not  forward  the  said  letters  of  the  16th 
January,  1854,  and  30th  January,  1854,  addressed  to  the  plaintiff  by 
Macrae,  Begbie  &  Co.,  or  either  of  them,  to  the  plaintiff;   nor  did 
*he  accept  the  drafts,  or  either  of  them,  or  forward  or  deliver  the  r^^rrc-, 
same,  or  either  of  them,  to  the  plaintiff;  nor  was  the  plaintiff  ^ 
aware  of  their  having  arrived,  until  as  hereinafter  mentioned.     At  the 
time  when  the  said  bills  arrived  in  England,  the  said  W.  C.  Gurrie  was 
so  circumstanced  that  he  had  no  anticipation  of  being  able  to  meet  the 
said  bills,  or  either  of  them,  had  he  accepted  the  same.     In  the  ordi- 
nary course  the  Scandia  would  have  arrived  at  Moulmein  about  the 
middle  of  January,  1854 :  but  it  is  not  known  when  she  actually  did 
arrive ;  nor  does  it  appear  that  any  part  of  her  cargo  was  sold,  nor,  if 
Bold,  when  it  was  sold.     The  proceeds  of  the  said  cargo  had  not  been 
realized,  previously  to  her  arrival  at  Moulmein,  by  sale  of  the  bills 
of  lading.     On  the  28th  August,  1854,  the  balance  of  account,  then 
due  from  Currie,  Dale  &  Go.  to  the  plaintiff,  was  4262Z.  14«.  Id. : 
and,  in  that  month,  the  plaintiff  through  his  managing  clerk,  Mr.  J.  F. 
Bacon,  called  upon  Gurrie,  Dale  &  Co.  to  close  the  account  between 
them  and  the  plaintiff,  and  to  pay  the  plaintiff  the  balance.     He  was 
unable  to  do  so,  but  gave  some  drafts,  by  David  Scott  &  Co.,  on  ac- 
count of  it.     Bacon,  upon  receiving  such  drafts,  expressly  reserved  the 
rights  of  the  plaintiff  in  respect  of  the  goods  shipped  by  the  Scandia, 
and  the  produce  thereof.     Before  the  said  last-mentioned  drafts,  or  any 
of  them,  had  arrived  at  maturity,  David  Scott  &  Co.,  and  Currie,  Dale 
fc  Co.,  had  both  suspended  their  payments.     The  drafts  drawn  by  David 
Scott  k  Co.,  and  accepted  by  Currie,  Dale  &  Co.,  were  dishonoured  at 
maturity,  but' have  since  been  proved  in  bankruptcy,  by  the  plaintiff, 
against  the  estate  of  Gurrie,  Dale  &  Go.    Between  the  month  of  March, 
1854,  and  the  said  month  of  August,  1854,  J.  F.  Bacon  was  repeatedly 
in  *communicafion  with  W.  G.  Gurrie,  and  inquired  of  him  why  r^*rro 
he  did  not  send  the  remittances  from  Moulmein,  and  why  such  ^ 
remittances  were  not  forthcoming :  and  W.  G.  Currie,  in  answer  to  such 
inquiries,  said  that  such  remittances  would,  no  doubt,  soon  arrive,  or 
words  to  that  effect,  but  did  not,  upon  such  inquiry  being  made,  com- 
municate to  the  plaintiff,  or  to  Bacon,  the  receipt  of  the  letters  of  the 
16th  January,  1854,  and  80th  January,  1854,  with  the  drafts  mentioned 
therein,  until  as  hereinafter  mentioned.     On  the  25th  day  of  Septem- 
ber, 1854,  F.  de  Lizardi  &  Co.  wrote  to  Macrae,  Begbie  &  Go.  "  Lon- 
don, 25th  September,  1854.    Messrs.  Macrae,  Begbie  &  Co.,  Moulmein. 
Gentlemen,  We  had  last  this  pleasure  on  the  8th  March,  and  are  since 
deprived  of  your  esteemed  advices,  although  we  had  fully  counted  on 
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hearing  from  yoa  with  remittances  against  our  advances  to  our  mTitml 
friends  Messrs.  Currie,  Dale  &  Co.,  on  their  shipment  per  Scandia  to 
your  care.  In  the  absence  of  any  remittance  from  you  to  cover  our 
advances  on  said  shipments,  we  have  been  obliged  to  take  up  Messrs. 
D.  Scott,  Richmond  &  Go.'s  bills  on  Currie,  Dale  &  Co.,  which  biBs 
will  now,  most  likely,  not  be  paid,  both  drawers  and  acceptors  having 
failed.  We  have  now  to  beg  reference  to  our  letters  of  the  24th  Augiist, 
the  receipt  whereof  was  acknowledged  by  you  in  yours  of  the  17th  Oc- 
tober, therein  as  stated  your  complete  acquiescence  in  the  notice  given 
in  our  letter  of  the  24th  August,  that  we  held  a  general  Gen  on  the  cirgo 
per  Scandia,  shipped  by  Messrs.  Currie,  Dale  &  Co.,  to  the  extent  of 
our  advances  with  the  contingent  charges.  Acting  thereon,  we  have  to 
notify  to  you  that  the  amount  due  to  us,  by  Messrs.  Currie,  Dale  k  Co., 
i^^ro-\  ^^^  uncovered  advances  on  said  shipment  per  Scandia,  in  round 
-'  ^numbers  about  4100Z.,  that  we  request  you  will  send  us,  by  re- 
turn of  post,  a  statement  showing  what  part  of  the  goods  per  Scandia 
are  sold,  and  what  in  hand ;  also  a  statement  showing  how  the  proceeds 
of  the  goods  sold  have  been  disposed  of:  and.  Gentlemen,  you  will  please 
take  notice  it  is  our  just  right  and  due  that  the  whole  proceeds  of  the 
shipment  by  the  Scandia  be  remitted  to  tis  till  our  claims  be  fnlij 
covered,  which  be  so  good  as  to  comply  with  as  early  as  possible.  We 
remain.  Gentlemen,  your  obedient  servants,  F.  de  Lizardi  &  Co.*'  This 
letter  remained  unanswered  when  this  action  was  commenced.  At  the 
time  of  the  trial  it  was  not  knovm  whether  the  proceeds  of  any  part  of 
the  cargo  of  the  Scandia  had  been  realized :  but  the  plaintiff  had  re- 
ceived no  such  proceeds;  and  the  unpaid  balance  of  his  advances  on  the 
Scandia  is  still  2500Z. 

In  the  month  of  April,  1854,  Mr.  Begbie,  of  the  firm  of  Macrae, 
Begbie  &  Co.,  arrived  in  England,  and  then  had  a  conversation  with 
W.  C.  Currie,  in  the  course  of  which  Begbie  was  informed  by  Currie 
that  he  had  not  given  up  to  the  plaintiff  the  two  bills  for  lOOO^.  and 
1500Z.  respectively ;  whereupon  Begbie  told  Currie  that  he  had  done 
quite  right. 

The  case  then  stated  that  the  plaintiff  became  aware  of  the  existence 
of  the  drafts  in  question ;  that  the  estate  of  Currie,  Dale  &  Co.  wtf 
being  wound  up  under  inspection,  and  Bacon,  being  one  of  the  inspee- 
tors,  obtained  possession  of  the  drafts  and  sent  them  by  a  notary  to  be 
presented  for  acceptance  to  Currie,  who  refused  to  accept  them,  and 
retained  them,  until  afterwards  he  became  bankrupt :  and  on  his  bank- 
*7^1  ^^P^^7  ^^^  drafts  came  into  the  hands  of  the  assignees,  the  *de- 
^  fendants  ;  and  that  the  plaintiff  demanded  them,  and  the  defend- 
ants refused  to  give  them. 

The  question  for  the  opinion  of  the  Court  is.  Whether  the  said 
plaintiff  is  entitled  to  recover  from  the  defendants  the  said  drafts  or 
bills,  or  either  of  them,  or  any  damages  in  respect  of  the  conversion 
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thereof,  or  for  plaintiff  being  wrongfiillj  deprived  of  the  use  and  pos- 
session thereof. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is  entitled  as 
against  the  defendant  to  recover  the  said  bills  of  exchange  dated  the 
16th  January,  1854,  and  30th  January,  1854,  for  lOOOZ.  and  ISOOZ. 
respectively,  or  either  of  them,  or  any  damages  for  the  conversion,  the 
verdict  taken  for  the  plaintiff  to  stand ;  and  the  Court  at  its  discretion, 
to  direct  the  bills,  or  either  of  them,  to  be  delivered  to  the  plaintiff,  or 
that  the  defendants  should  pay  to  the  plaintiff  such  damages  as  the 
Court  shall  think  proper. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is  not  entitled, 
as  against  the  defendants,  to  recover  the  said  bills  or  either  of  them, 
or  any  damages  as  aforesaid,  the  verdict  is  to  be  entered  for  the 
defendant. 

The  case  was  now  (a)  argued. 

Bovill,  for  the  plaintiff. — The  letter  of  10th  May,  1852,  defines  the 
terms  on  which  F.  de  Lizardi  &  Co.  were  to  make  advances  against 
oonsignments  to  Calcutta.  By  these  F.  de  Lizardi  k  Co.  were  to  have 
a  lien  for  their  advances  on  the  proceeds,  which  were  to  be  remitted  by 
the  consignees  through  them.  Afterwards  *these  terms  were  rj^^r^rti 
extended  to  other  places;  and  the  Scandia  was  consigned  to  ^ 
Macrae,  Begbie  &  Co.  at  Moulmein  on  those  terms.  F.  de  Lizardi  k 
Co.,  by  their  letter  of  24th  August,  1853,  notified  to  the  Moulmein 
house  that  they  had  such  a  lien ;  and  the  Moulmein  house,  by  the  letter 
of  October  17,  1853,  agreed  to  those  terms,  and  informed  F.  de  Lizardi 
k  Co.  that  <<  we  note  your  remarks  and  wishes,  and  accordingly  shall 
hold  the  proceeds  subject  to  yourselves."  This  arrangement  by  the 
three  parties  was  complete  and  binding  both  in  law  and  in  equity,  and 
{ave  the  plaintiff  a  right  to  the  proceeds  of  the  cargo  of  the  Scandia 
prior  to  that  of  Currie,  Dale  k  Co.,  or  their  assignees.  The  proceeds 
are  turned  into  a  draft,  which  is  remitted,  payable  to  F.  de  Lizardi  & 
Co.  It  does  not  come  to  their  actual  possession :  but  it  is  their  pro- 
perty as  completely  as  if  it  had ;  Ex  parte  Mackey  in  re  Morrison,  2 
Mont.  D.  &  De  Gex,  136.  [Ceompton,  J. — It  will  probably  not  be 
disputed  that  a  trilateral  mercantile  agreement  of  this  sort  made 
between  the  consignor  obtaining  advances,  the  consignee,  and  the  party 
making  advances,  is  effectual  both  at  law  and  in  equity  to  bind  the  pro- 
ceeds of  the  consignment.  But  there  seems  a  difficulty  in  saying  these 
drafts  are  the  proceeds  of  the  consignment  of  the  Scandia.  The  Moul- 
mein house  were  not  bound  to  remit  before  the  proceeds  were  realized.] 
They  were  not  bound  to  do  so ;  but  they  adopt  that  course.  They 
send,  in  advance  of  the  proceeds,  two  drafts  for  85002.,  which  were 
handed  to  F.  de  Lizardi  k  Co.  It  will  hardly  be  disputed  that  those 
drafts  were  the  property  of  the  plaintiff,  and  that,  if  not  duly  honoured| 

(a)  Befon  Lord  CtmplMU,  C.  J.,  Coleridge,  Erie,  and  CromptoD,  Ji. 
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^^-p^  he  might  have  sued  upon  them.     The  *two  others,  the  subject  of 
-"  this  action,  are  sent  in  the  same  way ;  but  Currie  wrongfullj 
withholds  them.     He  had  no  more  right  to  do  so  than  the  post-offioe 
would  have  had ;  and  his  wrongful  act  cannot  alter  the  rights  of  tlie 
parties.     Even  the  Moulmein  house  themselves  could  not  alter  the  des- 
tination of  the  drafts,  after  they  had  come  to  Currie *8  hands ;  Hodgson 
v.  Anderson,  3  B.  &  C.  842  (E.  C.  L.  R.  vol.  10),  Walker  v,  Rostron, 
9  M.  &  W.  411,t  Yates  v.  Hoppe,  9  Com.  B.  541  (E.  C.  L.  R.  vol.  67). 
Wilde,  contrsl. — It  is  not  disputed  that  the  plaintiff  will  have  a  lien 
on  the  proceeds  of  the  consignment  of  the  Scandia,  when  thev  are 
realized,  as  against  the  assignees ;  nor  that,  if  the  bills  in  question  had 
been  drawn  in  pursuance  of  an  arrangement  between  the  three  parties, 
so  as  to  represent  those  proceeds,  they  would  have  been  the  property 
of  F.  de  Lizardi  &  Co.     But,  when  the  facts  are  looked  at,  it  will  be 
found  that  the  bills  were  not  so  drawn.     The  three  firms  were  parties 
to  an  agreement  by  which,  so  soon  as  the  Moulmein  house  received  the 
proceeds  of  the  Scandia,  they  were  to  remit  them  to  F.  de  Lizardi  & 
Co.,  who  were  first  to  pay  off  their  own  advances,  and  then  to  acconnt 
for  the  surplus  to  Currie,  Dale  &  Co.     Then  on  23d  September,  1853, 
Currie,  Dale  &  Co.  request  the  Moulmein  house,  for  their  accommoda- 
tion, to  draw  on  them,  in  advance,  lOOOZ.  a  month  in  favour  of  F.  de 
Lizardi  &  Co.     This  was  in  substance  asking  the  Moulmein  house  to 
make  the  advances  instead  of  F.  de  Lizardi  &  Co.     If  F.  de  Lizardi 
k  Co.  had  been  parties  to  any  arrangement  of  this  sort,  they  would 
^-..^  have  run  some  risk  of  endangering  their  lien  upon  the  Scandia; 
■^  but  they  were  *in  fact  altogether  ignorant  of  the  proposal.    Then 
the  Moulmein  house,  knowing  that,  if  their  drafts  dra^m  in  this  way 
against  property  not  in  England  were  not  honoured,  they  must  be  re- 
turned upon  them,  with  all  the  expenses  of  re-exchange,  as  they  them- 
selves say,  « dislike  this  style  of  draft;"  but  they  appear  to  have  had 
what  turns  out  to  be  well  founded  confidence  in  Currie's  personal  integ- 
rity, and  do  send  him  the  drafts,  expressly  saying  that  they  trust  to 
his  seeing  that  they  are  protected  in  the  matter.     In  every  case  they 
send  the  draft,  not  to  F.  de  Lizardi  &  Co.,  but  to  Currie,  Dale  &  Co. 
in  an  unsealed  letter,  with  the  intention  that  Currie  may  hand  it  over 
if  he  sees  that  they  are  to  be  protected,  but  not  otherwise.     The  first 
two   drafts    Currie   accepts   and   honours.     When  the  letter  of  16th 
January  enclosing  the  draft  for  10002.  arrived,  Currie  was  aware  that 
he  could  not  honour  it.     He  knew  that  if  he  handed  over  the  draft  to 
F.  de  Lizardi  k  Co.  it  must  go  back  as  a  dishonoured  bill,  and  that  his 
correspondents  who  had  drawn  this  draft  for  his  accommodation,  stipn- 
lating  that  he  should  see  them  protected,  would  have  to  pay  all  the 
heavy  charges  of  re-exchange ;  and  he  therefore  did  not  hand  over  the 
letter  and  draft.     Begbie,  one  of  the  partners  in  the  Moulmein  faoose, 
when  he  heard  of  it  in  April^  1854,  said  he  was  quite  right ;  so  that  if 
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a  ratification  was  necessary  there  is  one.  The  facts  as  to  the  other 
draft  for  loOOZ.  are  precisely  similar.  In  September,  1844,  after  the 
Moulmein  house,  and  Carrie,  the  only  persons  cognisant  of  the  exist- 
ence of  the  drafts,  had  concurred  in  suppressing  them,  F.  de  Lizardi 
k  Co.  wrote  a  letter  showing  their  total  ignorance  of  the  whole  affair. 
The  situation  of  that  firm  had  not  been  in  any  way  altered  by  what  had 
taken  place.  If  they  had  been  *parties  to  an  antecedent  agree-  r^rji-fi 
ment  by  which  this  draft  was  to  be  remitted  on  their  account,  or  *■ 
if  after  the  draft  came  into  Carrie's  hands  he  had  attorned,  as  it  were, 
to  them,  and  they  had  taken  his  attornment,  the  cases  cited  might  have 
applied ;  but  the  facts  show  that  the  draft  was  sent  to  Currie  to  accept 
and  hand  to  F.  de  Lizardi  &  Co.,  if  he  thought  fit,  in  confidence  that 
he  would  not  do  so  unless  he  expected  to  be  able  to  honour  it.  Till 
that  authority  was  acted  upon  it  was  revocable ;  Brind  v.  Hampshire,  1 
M.  k  W.  865.t  The  principle  is  precisely  the  same  as  that  of  Williams 
V.  Everett,  14  East,  582. 

Bavtll  was  heard  in  reply.  Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  (June  11),  delivered 
judgment. 

We  are  of  opinion  that  the  property  in  the  bills  of  exchange,  for  the 
conversion  of  which  this  action  is  brought,  never  vested  in  the  plaintiff. 
Both  bills  were  payable  to  his  order ;  but  no  act  was  ever  done  by 
Macrae  k  Co.,  the  drawers,  or  under  their  authority,  to  give  him  any 
title  to  them  which  will  support  this  action. 

We  should  have  thought  otherwise  if  the  bills  had  been  drawn  under 
the  original  agreement  between  the  parties,  or  if  they  had  been  remitted 
by  Macrae  k  Co.  to  the  plaintiff,  or  had  been  absolutely  destined  for 
his  use,  although  remitted  through  the  medium  of  Currie.  But  it  is 
quite  clear  that  the  bills  were  not  drawn  under  the  original  agreement, 
by  which  the  plaintiff  was  to  be  repaid  his  advances  to  Currie,  r^ircq 
by  remittances  to  arise  *from  the  sale  of  the  shipments  in  India,  ^ 
either  in  bills  of  exchange  or  produce.  In  September,  1853,  in  conse- 
quence of  the  plaintiff  refusing  to  make  any  further  advances  to  Currie, 
a  new  course  of  dealing  originated ;  and  then  Currie  authorized  Macrae 
k  Co.,  without  reference  to  the  proceeds  of  the  shipments  or  the  state 
of  their  account  with  him,  to  draw  upon  him  for  lOOOZ.  every  mail  in 
favour  of  the  plaintiff  at  six  months'  sight,  and  requested  them  to  remit 
to  him  (Currie)  the  proceeds  of  sales  to  meet  those  drafts  as  they  should 
fall  due.  The  plaintiff  was  no  party  to  this  new  arrangement,  and 
never  became  privy  to  it.  He  retained  all  his  rights  under  the  original 
agreement;  and,  accordingly,  it  is  admitted  that  he  is  entitled  to  the 
proceeds  of  the  shipment  by  the  Scandia,  in  respect  of  which  the 
balance  is  still  due  to  him  from  the  estate  of  the  bankrupt.  But  the 
new  arrangement  was  exclusively  between  Macrae  &  Co.  and  Currie  for 
repaying  as  speedily  as  possible  the  advances  which  the  plaintiff  had 

VOL.  VI. — 80 
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made.  The  plaintiff  had  no  right  to  insist  on  these  bills  being  dnvn 
by  Macrae  &  Co.,  or  accepted  bj  Currie  ;  and  he  could  only  require 
that  his  advances  should  be  repaid  by  the  course  of  dealing  originaDj 
Stipulated  for. 

This  new  course  of  dealing  being  an  arrangement  exclusively  be- 
tween Macrae  &  Go.  and  Currie,  at  what  moment  can  it  be  said  thit 
the  property  in  the  two  bills  vested  in  the  plaintiff?  They  were  not 
sent  to  him  directly ;  and  (as  it  appears  quite  clear  to  us)  there  was  do 
intention  on  the  part  of  Macrae  &  Go.  that  the  bills  should  at  all  eveDts 
be  handed  over  by  Ourrie  to  the  plaintiff.  Unless  Currie,  when  the 
bills  arrived  in  London,  should  be  in  a  situation  to  accept  and  to  pay 
*7B01  ^^^™'  ^^  think  that  Currie  ought  not  to  have  handed  them  over 
-*  *to  the  plaintiff,  but  to  have  left  the  plaintiff  under  the  origioal 
agreement  to  be  reimbursed  by  the  proceeds  of  the  shipment  by  the 
Bcandia  when  they  should  be  remitted.  If  Currie,  when  he  received 
the  bills,  should  hand  them  over  to  the  plaintiff,  although  they  must  be 
dishonoured  either  for  non-acceptance  or  non-payment,  then  Macrae  k 
Go.  would  have  been  immediately  exposed  to  the  very  serious  loss  of 
being  sued  as  drawers  of  the  bills,  with  re-exchange  and  all  incidental 
expenses,  while  still  liable  to  account  for  the  proceeds  of  the  shipment 
by  the  Scandia.  The  circumstance,  that  the  bills  were  remitted  to 
Currie  in  an  unsealed  envelope  addressed  to  the  plaintiff,  entirely  accords 
with  the  notion  that  the  bills  were  not  to  be  handed  over  to  the  plaintiff 
till  Currie  had  accepted  them,  and  that  Currie  was  not  to  accept  them 
unless  he  was  in  a  situation  to  honour  them  when  they  became  due. 
But,  <<  when  the  said  bills  arrived  in  England,  the  said  Currie  was  eo 
circumstanced  that  he  had  no  anticipation  of  being  able  to  meet  the 
said  bills,  or  either  of  them,  had  he  accepted  the  same."  We  are 
therefore  of  opinion  that  he  did  well  in  not  handing  them  over  to  the 
plaintiff;  that  the  plaintiff  would  not  have  been  aggrieved  had  they  then 
been  destroyed ;  and  that  the  plaintiff  acquired  no  property  or  interest 
in  them  by  their  accidentally  coming  into  his  posaession. 

Ex  parte  Mackey  in  re  Morrison,  2  Mont.  D.  &  De  Gex,  136,  and 
the  other  decisions  cited  on  behalf  of  the  plaintiff,  appear  to  us  to  be 
good  law,  but  to  have  no  application  to  the  present  case.  We  there- 
fore give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 
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♦The  DEPOSIT  and  GENERAL  LIFE  Assurance  Company  ^^^^^ 
Registered  v.  JOHN  AYSCOUGH.    June  6.  L  ^^^ 

Ceani  by  »  Joint  Stock  Compaoy  against  »  shareholder,  in  the  atatntable  form  (7  ft  8  Viet  e. 

110,.  t.  66),  for  calls.     Plea:  that  defendant  was  induced  to  become  shareholder  by  the  fraod 

of  plaintiffs. 
Held  a  bad  plea,  as  it  did  not  show  that  defendant  had  ceased  to  be  a  shareholder,  or  discoTering 

the  fraad,  renonnood  the  shares,  and  all  benefit  to  he  derived  from  them;  and,  therefore* 

admitted  that  he  was  a  shareholder. 

Count.  That  <<  defendant,  aa  and  being  the  holder  of  certain  (to 
▼it)  700  shares  in  the  Company,  was  and  is  indebted  to  the  said  Com- 
panj  in  a  certain  sum  (to  wit)  850/.,  for  certain  instalments  of  capital, 
then  and  still  due  and  payable  by  him  to  the  said  Company  in  respect 
of  the  said  shares :  yet  defendant  hath  not  paid  the  same." 

Plea :  <<  that  defendant  was  induced  to  become  the  holder  of  the  said 
shares  through  the  fraud,  covin,  and  misrepresentation  of  the  plaintiffs 
and  others  in  collusion  with  them."     Demurrer.     Joinder. 

BadeUf/j  for  the  plaintiffs,  was  stopped  by  the  Court. 

Quatnj  in  support  of  the  plea, — The  form  of  the  count  is  given  by 
Stat.  7  ft  8  Vict.  c.  110,  s.  55 ;  but  in  substance  it  is  founded  on  the 
contract  of  the  defendant,  made  when  he  became  a  shareholder.  Fraud 
avoids  that  contract  like  all  others.  [Lord  Campbell,  C.  J. — The  de- 
fendant, for  aught  that  appears  on  the  record,  keeps  the  shares  and 
takes  the  benefit  from  them,  and  yet  refuses  to  pay  calls  7]  If  he  has 
done  anything  to  affirm  the  contract,  it  will  be  good  matter  for  a  repli- 
cation ;  but  in  pleas  of  fraud  it  is  not  necessary  to  aver  that  the  contract 
has  been  disaffirmed.  The  fraud  may  perhaps  not  be  discovered  till 
the  moment  of  the  plea,  *which  is  itself  a  disaffirmance.  [Cromp-  p^H^/,^ 
TON,  J. — ^When  the  record  shows  that  the  contract  has  been  '- 
executed  so  far  that  the  defendant  has  received  a  benefit,  I  have  doubted 
whether,  in  an  action  on  the  contract,  the  plea  of  fraud  must  not  show 
that  he  has  restored  what  he  has  re|ceived.  But  this  action  is  not  upon 
the  contract ;  it  is  given  by  stat.  7  ft  8  Vict.  c.  110,  s.  55,  against  the 
holder  of  shares ;  and  your  plea  is  not  good  unless  it  shows  the  defend- 
ant not  to  be  the  holder  of  the  shares.  He  is  holder  at  least  till  he 
disaffirms,  though  he  became  so  in  consequence  of  fraud.]  In  Newry 
and  Enniskillen  Railway  v.  Coombe,  8  Ezch.  565,t  it  was  held  that 
infancy  was  a  good  plea  without  any  averment  that  the  defendant  did 
not  adopt  the  shares  when  he  came  of  age.  In  Burnes  v.  Pennell,  2 
H.  L.  Ca.  497,  522,  the  appellant  failed  in  proving  fraud ;  but  Lord 
Campbell,  in  delivering  judgment  in  the  House  of  Lords,  says  that  the 
lets  of  the  directors  must  be  looked  to :  <<  if  the  plaintiff  has  been  de- 
ceived and  defrauded  by  them,  and  induced  by  them  to  purchase  the 
shares  by  their  false  representations,  the  interlocutor  must  be  reversed." 

Baddey  was  not  called  upon  to  reply. 
.   Lord  Campbbll,  C.  J. — I  am  of  opinion  that  the  plea  ib  bad.     The 
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action  is  brought  under  stat.  7  &  8  Vict.  c.  110,  s.  55,  which  gives  thii 
action  against  the  holder  of  any  shares  at  the  time  when  instahnentB 
become  due ;  and  the  count  contains  the  averments  declared  by  that 
enactment  to  be  sufficient.  The  plea  is,  I  think,  insufficient,  inasmuch 
as  it  admits  that  the  defendant  still  *is  a  shareholder.  It  is  now 
well  settled  that  a  contract  tainted  by  fraud  is  not  void,  but  only 
voidable  at  the  election  of  the  party  defrauded.  There  is  nothing  on 
this  record  to  show  that  the  defendant  has  avoided  the  contract  by 
T^hich  he  became  a  shareholder.  He  had  a  right,  if  he  pleased,  not- 
withstanding the  fraud,  to  keep  the  shares  and  receive  the  dividends; 
and  he  may  have  intended  to  do  so.  The  plea  therefore  should  go 
further,  and  show,  not  only  that  he  was  induced  to  become  a  share^ 
holder  through  fraud,  but  that  on  discovering  the  fraud  he  disaffirmed 
the  transfer  of  the  shares  to  him.  In  Newry  and  Enniskillen  Railway 
Vi  Coombe  the  plea  was  infancy,  and  that  the  defendant,  whilst  an 
infant,  disaffirmed  the  transfer.  It  was  held  that,  if  the  defendant, 
after  coming  of  age,  affirmed  the  transfer,  that  would  be  a  matter  for  a 
replication,  and  need  not  be  negatived  in  the  plea ;  but  there  the  plea 
showed  the  transfer  void,  unless  an  affirmative  act  were  done  to  render 
it  valid ;  here  it  shows  the  transfer  valid,  unless  an  act  was  done  to 
avoid  it.  In  Burnos  v.  Pennell  no  question  arose  as  to  the  forms  of 
pleading,  or  on  whom  the  burthen  of  allegations  lay.  I  hope  that  the 
opinion  I  then  expressed  will  be  found  to  be  correct,  and  that  a  share- 
holder, induced  to  become  such  by  the  frauds  of  directors,  may  get  freed 
from  his  liability.  I  have  myself  no  doubt  that  he  may :  but,  to  do  so, 
he  must  cease  to  be  a  shareholder ;  and  this  plea  does  not  show  that 
the  defendant  has  so  ceased. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  substantial  averment 
in  the  count  is  that  the  defendant  was,  at  the  time  the  instalments  be- 
*7fin  ^*™®  ^^®>  ^  holder  ♦of  shares.  By  stat.  7  &  8  Vict.  c.  110, 
■'  s.  55,  proof  of  that  averment  is  enough.  The  defendant,  thoagh 
he  was  induced  to  become  a  shareholder  by  fraud,  is  entitled  to  the 
shares,  and  to  all  benefits  arising  from  them,  until  he  ceases  to  be  the 
shareholder.  His  plea  does  not  show  that  he  has  ceased  to  be  the 
shareholder,  or  has  taken  any  steps  to  cease  to  be  so.  It  admits  that 
he  continues  to  be  entitled  to  all  the  benefits  from  the  shares,  and  is, 
therefore,  no  defence  to  an  action  for  the  instalments. 

(Erle,  J.,  had  left  the  Court  before  the  conclusion  of  the  argument.) 
Crompton,  J. — I  see  nothing  on  this  plea  to  show  that  the  defendant 
is  not,  up  to  this  moment,  the  shareholder  entitled  to  the  benefits  to  be 
derived  from  those  shares.  He  may  have  been  induced  to  purchase  the 
shares  by  the  frauds  of  the  directors,  but  from  innocent  vendors.  Others, 
who  are  innocent,  may  have  been  induced  to  act  on  the  faith  of  seeing 
that  the  defendant  was  a  shareholder.  He  may  have  long  received 
dividends  as  a  shareholder.      All  this  is  consistent  with  the  present 
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plea,  which  does  not  deny  the  ayerment  that  he  is  the  holder  of  these 
shares. 

I  think  that,  if  in  such  a  case  as  this  fraud  can  be  made  a  defence  at 
all,  the  plea  must  show  that  the  defendant  had  done  no  acts  to  make 
himself  a  shareholder  except  those  induced  by  the  fraud ;  and  that,  as 
soon  as  he  discovered  the  fraud,  he  disaffirmed  the  transfer  to  him,  and 
gave  up  the  shares,  and  that  he  ceased  to  be  a  shareholder.  I  am 
clearly  of  opinion  that  the  present  plea  does  not  show  enough. 

Judgment  for  plaintiff. 


♦TAYLOR  V.  WAKEFIELD  and  Another.     June  9.     [*765 

n  was  Terballj  agreed,  between  the  owDer  of  goods  and  a  person  who  was  in  possession  of 
those  goods  as  his  tenant,  that  the  tenant  might,  if  he  pleased,  at  the  termination  of  his 
tenancy,  purchase  the  goods  for  a  sam  exceeding  10^,  bat  was  not  to  take  them  till  the  money 
vas  paid.  At  the  expiration  of  the  tenancy  the  buyer  tendered  the  price;  but  it  was  refused 
by  the  vendor,  who  denied  the  validity  of  the  bargain.  Aftor  this  the  buyer  proceeded  to  take 
awny  the  goods ;  the  vendor  prevented  him,  and  took  possession  of  them.  In  an  action  of 
trorer  by  the  buyer  against  the  vendor. 

Held,  that  on  these  facts  there  was  no  evidence  to  go  to  the  jury  of  an  acceptance  and  actual 
receipt  to  bind  the  bargain ;  as  at  the  time  when  the  buyer  took  to  the  goods  as  owner  the 
parol  contract  had  been  already  disaffirmed  by  the  vendor.  StmbU,  that  if  the  buyer  had 
been  authorized  by  the  contract  to  take  the  goods  as  owner,  and  had,  without  any  fresh 
aolboriiy  from  the  vendor,  taken  to  them  as  owner  before  the  contract  was  disaffirmed,  it 
would  have  bound  the  contract,  not  only  in  favour  of  the  vendor,  but  also  in  favour  of  the 
buyer. 

Trover  for  machinery,  with  a  count  for  an  assault.  Pica  to  the 
whole  :  Payment  into  Court  of  101.  Replication,  that  the  sum  was  not 
enough. 

On  the  trial  before  Willes,  J.,  at  the  last  Liverpool  Spring  Assizes, 
it  appeared  that  the  defendants  were  mortgagees  in  possession  of  three 
mills,  one  of  which  was  a  linting  mill,  and  of  the  machinery  in  them 
which  did  not  consist  of  fixtures.  A  negotiation  took  place  between 
plaintiff  and  defendants  for  the  purchase  of  the  mills  and  machinery ; 
and  he  was  let  into  possession  of  all  three,  under  a  written  agreement, 
by  which  he  became  tenant  to  the  defendants  from  week  to  week  of  the 
three  mills  and  machinery,  terminable  on  twenty-one  days'  notice,  with 
an  option  to  the  plaintiff  to  become  purchaser  of  the  whole  machinery  in 
all  three  mills  for  813Z.,  being  the  sum  at  which  the  whole  was  valued. 
After  this  there  were  verbal  negotiations,  as  to  which  there  was  con- 
tradictory testimony.  ,The  plaintiff's  evidence  was  that  it  was  finally 
agreed,  by  word  of  mouth,  that  he  should  have  the  option,  at  the  termi- 
nation of  the  tenancy,  of  taking  the  linting  machinery  only  *on  r^n^^p 
payment  of  272Z.  17«.  3d.,  but  that  it  was  not  to  be  removed  *- 
until  paid  for.  The  defendants'  case  was,  that  they  never  agreed  to 
divide  the  sale,  and  that  the  plaintiff  was  to  take  and  pay  for  all  the 
machinery  or  none.     The  tenancy  was  subsequently  determined  by 
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notice  to  quit.  On  the  day  on  which  the  tenancy  terminated,  2721. 
17«.  8d.  was  tendered  on  behalf  of  the  plaintiflF  as  the  price  of  the  lint- 
ing  machinery,  and  refused  by  the  defendants,  who  did  not  acknowledge 
the  bargain.  Subsequently  on  the  sam^  day  the  plaintiff,  who  was  still 
in  occupation  of  the  mills  and  machinery,  proceeded  to  carry  away  the 
linting  machinery;  the  defendants  forcibly  prevented  it.  A  scuffle 
ensued,  during  which  the  assault  took  place.  The  defendants'  coansel 
contended  that  the  damages  were  to  be  estimated  on  the  supposition 
that  the  plaintiff  had  no  interest  in  the  goods ;  for,  even  if  the  parol 
contract  was  as  stated  by  the  plaintiff,  it  was  a  contract  for  the  sale  of 
goods  for  more  than  lOZ.,  and  there  was  no  evidence  of  anything  to 
bind  the  contract.  The  learned  Judge  ruled  that  there  was  evidence 
of  an  acceptance  and  actual  receipt.  He  left  the  question  to  the  jury 
whether  the  parol  contract  was  as  stated  by  the  plaintiff,  and  whether 
there  was  an  acceptance  by  him  of  the  goods ;  telling  them  that,  if  so, 
the  property  in  the  linting  machinery  had  vested  in  the  plaintiff  before 
the  conversion.     Verdict  for  the  plaintiff,  damages  50Z. 

Manisty^  in  last  Easter  Term,  obtained  a  rule  Nisi  for  a  new  trial 
on  the  ground  of  misdirection  in  this,  that  there  was  no  evidence  of  aa 
acceptance. 

»7fi7T  Watson^  Hugh  Hill,  and  C.Mtllwardy  now  showed  *cause.(a) 
-^  There  was  evidence,  which  must  at  this  stage  of  the  cause  be 
taken  to  be  true,  of  a  parol  contract,  by  which  the  defendants  sold  the 
machinery  in  question  to  the  plaintiff.  At  the  time  of  this  parol  con- 
tract the  goods  were  already  in  the  possession  of  the  plaintiff  as  tenant 
to  the  defendants ;  and,  that  being  so,  there  could  be  no  further  physi- 
cal delivery ;  there  might,  however,  be  a  change  in  the  nature  of  the 
holding  of  the  plaintiff;  and,  as  soon  as  that  change  took  place,  and 
he  ceased  to  hold  as  tenant,  and  came  to  hold  as  vendee,  there  was  an 
acceptance  and  receipt  sufficient  to  bind  the  contract ;  Edan  v.  Dudfield, 
1  Q.  B.  302  (E.  C.  L.  R.  vol.  41),  Marvin  v.  Wallis,  ante,  p.  726,  and 
the  principle  recognised  in  the  judgment  in  Lillywhite  v.  Devereux,  15 
M.  &  W.  286.  t  [Erlb,  J. — There  are  authorities  that,  if  the  parties 
were  reversed,  the  defendants  might  adopt  the  act  of  the  plaintiff  as 
an  acceptance  binding  the  contract  against  him.  But  is  there  any 
case  in  which  the  bailee  taking  to  the  goods  has  been  held  to  bind  the 
bargain  in  his  own  favour  ?]  The  acceptance  and  receipt  which  bmd 
the  bargain  as  against  either  bind  it  as  against  both :  there  may  be 
more  difficulty  in  proof;  but  here  t)ie  question  is  whether  there  was 
evidence. 

Manisty^  in  support  of  the  rule. — It  is  to  be  taken,  for  the  present, 
that  the  plaintiff 's  account  of  the  verbal  contract  is  the  accurate  one, 
and  that  the  defendants  bargained  with  him  that,  on  paying  the  price, 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Ja.    The  argnmeat  vai 
reettined  and  eompleted  before  the  lame  Judges  on  Taesday,  June  10. 
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he  might  take  as  owner  the  goods  already  in  his  possession  as  ■-^i7/»«> 
♦tenant,  but  not  until  payment.  And  it  may  be  conceded  that,  ^ 
in  cases  where  a  bailor  sells  goods  to  a  bailee  by  parol,  if  whilst  that 
parol  bargain  is  unrevoked,  the  bailee,  in  pursuance  of  it,  takes  to  the 
goods  as  his  own,  it  would  be  an  acceptance  not  only  binding  the  con- 
tract as  against  himself,  but  also,  being  an  acceptance  by  the  authority 
given  by  the  vendor  in  the  parol  bargain,  it  will  bind  the  vendor.  But 
in  this  case  there  was  no  pretence  that  the  plaintiff  had  any  authority 
to  take  the  goods  until  the  price  was  paid ;  nor  did  he  attempt  to  take 
to  them  till  after  he  had  tendered  the  price.  It  was  then  too  late ;  for 
the  defendants,  by  refusing  the  price,  had,  in  an  unequivocal  manner, 
repudiated  the  parol  contract  (which  was  then  still  not  binding),  and  so 
revoked  any  authority  to  accept  the  goods. 

Lord  Campbell,  0.  J. — I  should  have  been  strongly  inclined  to  say 
that,  if  the  nature  of  the  plaintiff's  possession  had  been  changed  by 
him,  by  virtue  of  the  authority  given  in  the  parol  contract,  it  would 
have  been  an  acceptance  binding  the  contract  as  against  the  defendants; 
Bat,  when  it  appears  that  the  parol  authority  was  revoked  before  it  was 
acted  upon,  it  is  clear  that  cannot  be.  Now,  in  this  case,  it  was  an 
uncontested  fact  that  the  defendants  refused  to  accept  the  price,  and 
disaffirmed  the  contract,  whilst  it  was  yet  unbound  and  the  authority 
revocable.  That  being  so,  there  was  no  evidence  of  any  acceptance : 
and  the  rule  for  a  new  trial  must  be  absolute. 

Coleridge,  J. — ^What  is  relied  on  here  as  binding  the  contract  is  an 
act  of  the  buyer,  who  was  already  in  possession  of  the  goods,  changing 
the  character  in  which  *he  held  them.  But  till  that  act  was  r^H^/.Q 
done  there  was  no  binding  contract,  and  it  was  in  the  power  of  '■ 
cither  to  be  off  the  bargain.  Now,  when  the  very  act  relied  on  came 
to  be  done,  the  vendors  refused  the  money,  and  disaffirmed  the  con- 
tract. 

Erle,  J. — Whenever  goods  are  in  the  hands  of  a  person  as  lessee  or 
bailee,  with  a  parol  contract  for  the  purchase  of  those  goods,  which  is 
not  yet  binding,  if  the  purchaser  takes  to  the  goods  as  such,  and  changes 
the  character  in  which  he  holds  them,  it  is  an  acceptance  as  against  him, 
and  it  is  clear  that  the  vendor  may,  if  he  has  done  nothing  to  preclude 
himself,  adopt  that  acceptance  and  hold  the  contract  bound.  And  it 
may  be,  though  it  has  not  I  believe  been  yet  decided,  that  such  an  act, 
if  done  by  the  purchaser  in  furtherance  of  the  contract  before  it  is 
revoked,  would  bind  the  contract  as  against  the  vendor  also.  I  am 
inclined  to  think  that  it  would  be  an  acceptance  by  the  vendor's  autho- 
rity already  given  in  the  contract,  if  acted  upon  before  it  was  revoked. 
But,  if  before  that  parol  authority  is  acted  upon  it  is  revoked,  and  the 
vendor  declares  that  there  is  no  binding  bargain,  the  subsequent  taking 
to  the  goods  by  the  buyer  is  unauthorized  and  tortious,  and  cannot  be 
&n  acceptance,  which,  to  bind  the  bargain,  must  at  all  events  be  with 
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the  assent  of  the  vendor.     Here,  before  the  act  relied  on,  the  yendon 
said  the  bargain  was  not  binding. 

Crompton,  J. — I  think  the  counsel  on  both  sides  state  the  law  accu- 
rately. When  goods  are  sold  by  parol,  and  nothing  remains  to  be  done 
♦7701  '^^f^^*®  ^^^  delivery,  if  the  *goods  are  already  in  the  hands  of  the 
-^  vendee,  he  may  take  to  them  under  the  contract,  and  it  is  u 
acceptance  and  receipt  by  the  authority  of  both  parties.  It  is  the  only 
way,  in  such  cases  as  Edan  v.  Dudfield,  1  Q.  B.  302  (E.  C.  L.  K  toL 
41),  and  Marvin  v,  Wallis,  ante,  p.  726,  in  which  there  can  be  a  deli- 
very. The  contract  is  binding  as  soon  as  the  bailee  changes  his  charac- 
ter and  holds  as  owner.  But  then  it  appears,  on  the  facts  here,  that 
by  the  contract  there  was  to  be  no  delivery  till  the  price  was  paid ;  and 
it  appears  that,  when  the  price  was  tendered,  before  any  possession  as 
owner  was,  or  under  the  contract  could  be,  taken,  the  vendors  refused 
the  money,  and  declared  the  contract  not  binding.  K  we  held  that  it 
was  sufficient  to  tender  the  money  and  take  possession  afterwards,  it 
would  be  in  effect  holding  that  the  contract  was  binding  before  the  pos- 
session was  taken ;  for,  unless  it  was,  the  subsequent  taking  of  posses- 
sion was  tortious ;  and  it  is  admitted  on  all  hands  that  a  tortious  taking 
possession  cannot  make  the  contract  binding.  Rule  absolute. 


*77n  *J^^^^  CHADWICK  and  Others  v.  The  City  of  DUBLIN 
-*  Steam  Packet  Company.     June  11. 

A  sailing  vessel,  sailing  on  the  starboard  tack  rerj  near  the  wind,  met  a  steamer.  The  tmwI 
did  not  pat  her  helm  to  port,  and  a  collision  ensaed.  In  an  action  by  the  owners  of  the  rc«Kl 
against  the  owners  of  the  steamer,  evidence  was  given  of  negligence  on  the  part  of  the  erev 
of  the  steamer;  it  was  contended  that  the  plaintiffs  could  not  recover,  as,  hj  The  Merebsal 
Shipping  Act,  1854,  sect  296,  their  vessel  should  have  put  her  helm  to  port.  The  jaJ^e  left 
it  to  the  jury  to  say  whether  the  vessel  wos  close-hauled  on  the  srarbuard  tack,  and  whether 
she  would  have  lost  command  by  putting  her  helm  to  pore ;  intimating  bis  own  opinion  as  to 
the  facts  to  be  that  a  vessel  may  be  close-hauled,  though  not  quite  so  near  the  wind  »stbe 
could  lie ;  and  that  a  vessel  going  about  was  not  under  command.  The  verdict  was  fur  tk« 
plaintiff*. 

Held,  on  a  rule  for  a  new  trial  on  the  ground  of  misdirection,  that  the  direction  was  nneieep- 
tionable. 

Action  for,  by  defendants*  servants,  negligently  navigating  a  steam- 
ship called  the  Royal  William,  and  running  down  the  plaintiffs'  schooner, 
called  the  Thomas  Clifton. 

Plea :  Not  Guilty.     Issue  thereon. 

On  the  trial,  at  the  last  Liverpool  Spring  Assizes,  before  Willes,  J^ 
it  appeared  that,  on  the  night  of  the  18th  October,  1855,  the  plaintiffs* 
schooner  came  in  collision  with  the  defendants'  steamer,  and  was  sunk. 
The  controversy  was,  whether  the  circumstances  were  such  as  to  make 
the  defendants  liable  for  the  loss.  Evidence  was  called  on  both  sides, 
by  which  the  facts  appeared  to  be  that,  on  the  night  in  question,  th« 
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Tessels  were  off  the  Welsh  coast,  six  or  seven  miles  from  the  shore.  It 
was  a  moderately  dark  night;  the  wind  was  ahout  north-west;  the 
schooner  was  making  for  Anglesea  with  her  head  west-south-west,  and 
the  steamer  was  making  for  Liverpool,  with  her  head  sonth-east-bj-east 
one  half  east.  The  schooner  was  not  seen  by  those  on  board  the 
steamer  till  the  vessels  were  near  each  other.  As  soon  as  the  schooner 
was  seen,  the  steamer's  helm  *was  put  to  port ;  the  schooner's  r^m»(y 
helm  was  not  put  to  port ;  and  the  collision  took  place.  The  ^ 
evidence  for  the  plaintiffs  was  that  the  schooner  had  lights,  and  that, 
if  there  had  been  a  proper  look-out  on  board  the  steamer,  the  schooner 
would  have  been  seen  in  time,  and  the  accident  avoided.  The  evidence 
for  the  defendants  was  that  there  was  a  proper  look-out,  and  that  the 
schooner  could  not  have  had  proper  lights,  or  she  would  have  been  seen 
earlier.  It  was  also  contended  that  the  schooner  ought,  in  obedience 
to  The  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  sect.  296, 
to  have  put  her  helm  to  port,  and  that,  not  having  done  so,  the  plain- 
tiffs were  barred  by  sect.  298.  The  learned  Judge  summed  up  at  con- 
siderable length.  In  effect,  he  told  the  jury  that  it  would  be  convenient 
to  consider  the  defence  arising  from  not  porting  of  the  helm  separately 
from  that  arising  from  the  alleged  want  of  the  lights.  He  pointed  out 
that,  the  schooner's  head  being  about  west-south-west,  and  the  wind 
north-west,  she  must  have  been  on  the  starboard  tack,  and  within  about 
six  points  of  the  wind,  and  commented  on  the  evidence  of  the  witnesses, 
by  which  it  appeared  that  the  vessel  was  almost,  if  not  quite,  as  near 
the  wind  as  she  could  lie,  and  consequently  that,  if  the  helm  were 
ported,  she  must  have  had  her  head  thrown  into  the  wind,  and  not  have 
been  kept  under  command,  until  she  went  about  on  the  other  tack,  in 
which  case,  considering  the  course  of  the  steamer,  the  heads  of  the  two 
vessels  must  have  been  in  such  directions  as  to  render  it  impossible  for 
them  to  pass  each  other  on  the  port  side ;  and  he  expressed  his  opinion 
to  be  that  the  direction  in  sect.  296,  for  vessels  to  port  the  helm  so  as 
to  pass  on  the  port  *side  of  each  other,  did  not  apply  to  a  ves-  rj^Pr^q 
sel  in  such  a  position  that  the  effect  of  porting  her  helm  would  ^ 
be  to  prevent  the  vessels  from  passing  on  the  port  side  of  each  other. 
He  also  expressed  his  opinion  to  be  that  the  word  <<  close-hauled,"  in 
the  section,  was  not  used  in  the  sense  of  being  so  very  near  the  wind 
that  it  would  be  impossible  to  put  the  vessel  a  little  nearer ;  but  in  a 
broad  sense  ;  and  that  a  vessel  might  be  in  such  a  position,  with  refer- 
ence to  the  wind,  as  to  be  called,  for  all  practical  purposes,  "  on  the 
Btarboard  tack  close-hauled,"  although  it  was  possible  that  the  helm 
might  be  put  a  little  more  to  port  without  sending  her  round  upon  the 
larboard  tack.  He  left  it  to  the  jury  to  say,  on  the  evidence,  whether 
the  vessel  was  close-hauled,  and  whether,  if  the  holm  had  been  put  to 
port,  command  over  the  vessel  would  have  been  lost ;  and  told  them 
that  in  his  opinion,  if  such  was  the  case,  the  schooner  would  have  been 
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right  in  keeping  her  coarse,  supposing  it  to  have  been  daylight  so  ttni 
no  question  about  the  lights  could  have  arisen.  He  then  left  the  iiih 
puted  fact,  as  to  whether  there  was  negligence  or  not,  to  the  jury-  No 
complaint  was  made  as  to  the  manner  in  which  this  latter  question  mi 
left  to  the  jury.     The  verdict  was  for  the  plaintiffs. 

Edward  JameBy  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection.  The  following  grounds  were  stated 
in  the  rule :  <<  That  the  Judge  was  wrong  in  taking  upon  himself  t« 
pronounce  what  was  the  meaning  of  close-hauled,  and  in  not  learing 
such  question  to  the  jury.  That  he  was  wrong  in  telling  the  jury  thai 
the  schooner's  helm  need  not  have  been  ported,  if  the  effect  of  sodi 
porting  would  have  been  to  bring  the  vessel  into  the  wind.  That  ho 
♦7741  ^as  *wrong  in  not  leaving  it  to  the  jury  whether,  if  the  sehoonor 
^  had  ported  her  helm,  she  could,  as  a  question  of  seamanship,  and 
independently  of  his  construction  of  the  statute,  have  been  kept  under 
command,  and  whether  a  ship  going  about  can  be  said  to  be  under  com- 
mand. That  he  was  wrong  in  telling  the  jury  that,  if  the  matter  hsd 
occurred  during  the  daylight,  he  could  not  doubt  that  the  schooner 
would  have  been  right  in  keeping  her  course." 

Hxigh  Hill  and  (7.  Milward  now  showed  cause. — The  Merchant  Skip* 
ping  Act,  1855  (17  &  18  Vict.  c.  104),  sect.  296,  is  as  follows :  "  When- 
ever any  ship,  whether  a  steam  or  sailing  ship,  proceeding  in  one  direc- 
tion, meets  another  ship,  whether  a  steam  or  sailing  ship,  proceeding 
in  another  direction,  so  that  if  both  ships  were  to  continue  their  re- 
spective courses  they  would  pass  so  near  as  to  involve  any  risk  of  a 
collision,  the  helms  of  both  ships  shall  be  put  to  port  so  as  to  pass  <m 
the  port  side  of  each  other ;  and  this  rule  shall  be  obeyed  by  all  steam 
ships  and  by  all  sailing  ships  whether  on  the  port  or  starboard  tack, 
and  whether  close-hauled  or  not,  unless  the  circumstances  of  the  case 
are  such  as  to  render  a  departure  from  the  rule  necessary  in  order  to 
avoid  immediate  danger,  and  subject  also  to  the  proviso  that  due  regard 
shall  be  had  to  the  dangers  of  navigation,  and,  as  regards  sailing  shi]» 
on  the  starboard  tack  close-hauled,  to  the  keeping  such  ships  under 
command."  The  main  question  at  the  trial  did  not  arise  on  this  sec- 
tion :  but  there  was  a  question  raised,  whether  the  directions  of  the 
statute  had  been  violated  by  the  schooner ;  and  it  is  with  reference  to 
this  point  that  the  summing  up  is  complained  of.  Tho  enactment  is  with 
^^-.-.  reference  to  ships  meeting  each  *other,  which,  as  a  general  rule, 
^  are  to  put  their  helms  to  port  «  so  as  to  pass  on  the  port  side  of 
each  other ;''  and,  as  the  effect  of  putting  the  helm  to  port  is  to  turn 
the  head  of  the  vessel  to  starboard,  this  effect  will  generally  be  pro- 
duced. But,  if  the  course  of  a  vessel  be  such  that  the  wind  is  on  the 
starboard,  and  that  she  is  already  as  near  the  wind  as  she  can  be  whilst 
under  command,  or,  in  other  words,  if  she  be  close-hauled  on  the  star- 
board tack,  the  effect  of  putting  the  helm  to  port  must  be  to  throw  her 
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head  into  the  wind ;  she  mnst  lie  helpless  till  her  head  has-  come  round 
on  the  other  tack ;  during  which  time  of  course  the  risk  of  collision 
would,  generally  speaking,  be  increased ;  and,  after  she  got  under  com- 
mand on  her  new  course  on  the  port  tack,  she  would  not  generally  pass 
the  other  vessel  at  all.  In  the  present  case,  for  instance,  the  schooner, 
not  being  able  to  lie  nearer  than  within  six  points  of  the  wind,  .and  the 
wind  being  north-west,  the  new  course,  when  she  came  round  on  the 
port  tack,  supposing  her  then  close-hauled,  would  have  been  north-north- 
east, so  that  instead  of  passing  the  steamer  she  would  turn  her  stem  to 
her ;  and,  if  the  steamer  did  overtake  her  and  pass  her,  they  could  not 
pass  on  the  port  side  of  each  other,  but  necessarily  must  pass  on  the 
starboard  side  of  the  one  and  the  port  side  of  the  other.  Accordingly, 
the  enactment  has  a  proviso  that  due  regard  shall  be  had,  <<  as  regards 
saQing  ships  on  the  starboard  tack  close-hauled^  to  the  keeping  such 
skips  under  command."  The  Judge  in  effect  told  all  this  to  the  jury, 
as  explaining  to  them  the  enactment,  and  showing  that  the  Legislature 
did  not  cast  upon  the  schooner  the  duty  of  porting  her  helm  if  the 
effect  of  doing  so  would  have  been  to  prevent  her  from  being  under 
command.  The  old  rules  of  the  *Admiralty  applied  only  when  r^rr,j^ 
the  vessels  were  meeting  each  other  with  their  heads  opposing  ^ 
each  other ;  The  London  Packet  (Britt),  2  W.  Rob.  213 ;  and  the  new 
statutable  rule  is  the  same.  The  Judge  certainly  did  not  conceal  from 
the  jury  his  opinion  that  the  vessel  in  this  case  was  close-hauled  on  the 
starboard  tack,  and  that  if  her  helm  had  been  put  to  port  she  would 
not  have  been  kept  under  command ;  but  he  left  it  to  the  jury  as  a 
question  of  fact  whether  this  was  so  or  not. 

Edward  James  and  Quam,  in  support  of  the  rule. — The  rule  in  the 
enactment  is  intended  to  apply  whenever  the  vessels  are  likely,  if  they 
continue  their  courses,  to  come  into  collision.  It  is  in  that  sense  that 
the  word  <<  meet"  is  used ;  it  is  sufficient  that  they  should  be  approach- 
ing each  other ;  The  James,  12th  February,  1866,  27  Law  Times,  1. 
The  steamer  had  a  right  to  act  on  the  supposition  that  the  schooner 
would,  in  obedience  to  the  statute,  put  her  helm  to  port.  The  statuta- 
Me  rules  should  be  literally  followed ;  Valentine  v.  Cleugh,  8  Moore, 
P.  C.  C.  167.  The  Judge  took  upon  himself  to  determine  that  the 
vessel  was  close-hauled,  though  she  might  have  been  brought  nearer  the 
wind ;  and  also  that  whilst  putting  about  she  would  necessarily  be  out 
of  command.  But  close-hauled  is  «<  the  arrangement  or  trim  of  a  ship's 
sails  when  she  endeavours  to  make  a  progress  in  the  nearest  direction 
possible  towards  that  point  of  the  compass  from  which  the  wind  blows;" 
Falconer's  Marine  Dictionary.  Such  a  vessel  cannot  go  nearer  the 
wind  without  putting  about.  She  may  in  doing  so  miss  stays,  and  so 
command  may  be  lost ;  that  is  one  of  the  dangers  of  navigation.  But 
*if  she  goes  about  in  ordinary  circumstances  command  is  not  r^^j^fr 
lost ;  and  the  Legislature  evidently  contemplated  that  a  vessel  ^ 
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close-hauled  on  the  starboard  tack  should,  in  ordinary  circumstances, 
put  her  helm  to  port,  that  is,  go  about. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  As  to  the  last  point  mentioned  in  the  rule,  it  is  obTion 
that  what  the  Judge  said  was  with  the  view  of  separating  the  questioB 
as  to  the  lights  from  that  as  to  porting  the  helm.  If  the  schoooer  ▼» 
in  such  a  position  that  she  ought  to  have  put  her  helm  to  port,  she 
violated  sect.  296 ;  but  I  am  of  opinion  that  she  did  not  in  fact  violate 
that  enactment^  and  that  there  was  no  misdirection  in  the  manner  in 
which  the  question  was  left  to  the  jury.  Sect.  296  does  not  absohtclj 
require  that  vessels  shall  always  put  their  helms  to  port ;  such  a  course 
might  often  lead  to  the  ruin  of  both  ships :  it  directs  that  they  shaU  do 
so;  but  the  duty  is  qualified;  and  the  direction  is  subject  (<to  tbe 
proviso  that  due  regard  shall  be  had  to  the  dangers  of  navigation,  and, 
as  regards  sailing  ships  on  the  starboard  tack  close-hauled,  to  the 
keeping  such  ships  under  command."  Now  I  do  not  find  that  the 
Judge  in  this  case  stated  to  the  jury  as  a  matter  of  law  that  this  vessel 
was  close-hauled ;  he  left  them  at  liberty  to  find  that  she  was  eloee- 
hauled,  though  she  might  not  be  quite  so  near  to  the  wind  as  she  codd 
lie ;  and  I  think  the  jury  very  justly  found  that  the  ship  was  close- 
hauled,  though  they  might  think  that  she  could  be  put  a  quarter  of  & 
point  nearer  to  the  wind.  I  think  the  Judge  left  it  to  the  jury  to  saj, 
*77ft1  w^®^^®^  *^®  vessel  could  put  her  helm  to  *port  and  be  kept  under 
-^  command.  He  made  observations  on  the  evidence,  showing  whit 
he  thought ;  but  he  left  the  fact  to  the  jury ;  and  I  think  they  were 
perfectly  justified  in  finding  the  verdict  which  they  did. 

Erle,  J. — I  am  of  the  same  opinion.  I  take  it  that  there  was 
evidence  of  a  cause  of  action  against  the  steamer,  unless  the  schooner 
was  shown  to  have  violated  sect.  296,  and  that  the  schooner  did  not  ia 
fact  put  her  helm  to  port ;  so  that  the  question  came  to  be,  wheth^ 
she  was  within  the  exception,  to  the  general  direction  to  port  the  helm, 
that  a  ship  close-hauled  on  the  starboard  tack  need  not  do  so  if,  by 
doing  so,  she  will  not  be  kept  under  command.  I  do  not  find  that  the 
Judge  defined  as  a  matter  of  law  either  the  word  "  close-hauled"  or  the 
words  «  kept  under  command ;"  but  he  used  them  in  summing  up  like 
other  words.  He  used  the  word  close-hauled^  as  I  understand  it,  not 
as  meaning  literally  as  close  as  possible  to  the  wind,  but  in  tbe  sense 
that  a  vessel  may  be  more  or  less  close-hauled — may  be  close-hauled 
though  a  little  off  the  wind.  Neither  did  he  direct  the  jury  as  a  matter 
of  law  that  a  vessel  in  the  wind's  eye  was  not  under  command.  If  I 
understand  the  argument  in  support  of  the  rule,  it  is,  that  no  vessel  is 
close-hauled  so  long  as  it  is  possible  to  go  nearer  to  the  wind,  and  that 
no  vessel  is  out  of  command,  though  in  the  wind's  eye,  if  she  be  in  the 
course  of  going  about.  I  do  not  think  the  Legislature  intended  to  izse 
the  words  in  such  a  sense :  but  I  think  the  question  does  not  arise  <» 
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this  summing  up,  which  l^ft  it  to  the  jury  to  say  whether  the  helm 
could  he  pat  to  port  with  due  regard  to  keeping  the  schooner  under 
command. 

♦Crompton,  J. — This  rule  has  been  granted,  not  on  the  r^t^^q 
ground  that  the  verdict  was  against  evidence,  but  on  the  ground  ^ 
of  misdirection ;  and  I  have  been  unable  to  discover  any.  The  counsel 
in  support  of  the  rule  have  argued  as  if  the  proviso  applied  only  to  the 
dangers  of  navigation,  and  to  the  risk  of  losing  command  of  the  vessel 
¥hen  that  would  be  one  of  them.  But  I  think  that  is  not  so ;  due 
regard  is  to  be  had  to  the  dangers  of  navigation  at  all  times,  and  in  all 
situations,  and,  when  the  vessel  is  sailing  close-hauled  on  the  starboard 
tack,  to  keeping  her  under  command.*  The  meaning  seems  clear 
enough.  The  exception  from  the  general  rule  is,  that  the  vessel  sailing 
elose-hanled  on  the  starboard  tack  need  not  port  her  helm  if  by  so  doing 
shfe  would  go  about,  and  command  be  lost. 

(No  fourth  Judge  was  present.)  Rule  discharged. 

To  sustain  an  action  for  damages  oc-  bear  its  own  loss :   Stainback  i;.  Rae, 

easioned  by  collision  between  two  ves-  14  Howard  U.  S.  532.     A  vessel  has 

sels,  it  must  be  shown  that  the  plain-  no  right  to  neglect  proper  precautions 

tiff  was  using  ordinary  care.     Where  and  then  throw  the  entire  responsibility 

both  parties  are  in  fault,  no  damages  of  an  accident  on  a  steamer.    A  steamer 

can  be  recovered  by  common  law :  the  is  only  bound  to  have  a  reasonable  and 

hw  maritime  apportions  the  damages  proper  look-out,  and  is  not  bound  to 

according  to  the  respective  degrees  of  employ  unusual  or  extraordinary  means 

fault  in    the  parties :    Halderman  v,  to  discover  vessels  which,  from  their 

Beckwith,  4  M'Lean,  286 ;  Barrett  v,  own  carelessness  and  negligence,  could 

Williamson,  Ibid.  589.     Where  a  col-  not  have  been  seen,  except  by  the  use 

liaion  between  two  vessels  takes  place  of  such  extraordinary  precaution :  Ward 

by  inevitable  accident  without  the  neg-  v.  Armstrong,  14  Illinois,  283. 
ligence  or  fault  of  either,  each  must 
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Bjaeave  stated  between  assured  and  nnderwriters  on  ship,  it  appeared  that  the  ship,  having 
niled  from  LiYcrpool  with  a  cargo  on  board,  ran  on  shore,  accidentally,  on  the  coast  of  Ire- 
land. In  order  to  get  her  off  it  became  necessary  to  discbarge  the  whole  of  the  cargo,  which 
was  accordingly  taken  out  and  pUced  in  store  at  Dublin.  The  ship  was  then  got  off  by  digging 
a  channel  for  her,  and  employing  a  steam  tug,  and  was  towed  to  Liverpool  to  be  repaired. 
The  cargo  was  shipped  in  another  vessel,  and  forwarded  to  its  destination ;  but,  for  the  par- 
poses  of  the  case,  was  to  be  considered  as  having  been  carried  on  by  the  original  ship  after 
ibe  bad  been  repaired. 

Held,  that  the  expenses  incurred,  after  the  cargo  was  in  safety,  in  getting  off  the  ship  and  towing 
her  to  Liverpool  for  repair  were  not  chargeable  to  general  average,  but  to  ship  alone. 

This  was  a  case  stated,  without  pleadings,  for  the  opinion  of  this 
Court,  by  an  order  of  Coleridge,  J.,  and  was  substantially  as  follows ; 
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♦7ftm  ^^  ^^^  ^^^^  March,  1855,  the  plaintiffs,  who  are  *shipo¥i«rs 
•^  in  Liverpool,  and  owners  of  the  barque  Snowdon,  effected  with 
the  defendant,  who  is  an  underwriter  in  that  port,  a  policy  of  inrarasee 
upon  the  barque  Snowdon,  valued  at  6500Z.,  at  and  from  Liverpool  to 
Saint  John's,  Newfoundland.  The  defendant  underwrote  the  poliej 
for  lOOZ.  A  copy  of  this  policy  accompanied  the  case,  and  was  to  be 
referred  to  as  part  of  it.  It  was  a  policy  on  <<ship,  valued  at  65001," 
and  was  in  the  usual  printed  form,  filled  up. 

The  vessel  sailed  from  Liverpool,  with  a  general  cargo,  on  SOtfc 
March,  1855 ;  and,  in  consequence,  it  is  believed,  of  the  compasses  not 
having  been  properly  adjusted,  the  same  night  ran  ashore  in  Malahide 
Bay,  on  the  coast  of  Ireland.  The  vessel,  at  low  water,  was  high  and 
dry ;  and  it  became  necessary  to  discharge  the  whole  of  the  cargo  and 
the  ballast  before  she  could  be  got  off.  After  the  cargo  (with  tlie 
exception  of  fifty  tons  of  coals,  which  were  left  on  board  to  stiffen  tke 
vessel)  was  discharged,  and  placed  in  store  at  Dublin,  the  vessel  wis 
got  off,  at  considerable  cost,  with  the  aid  of  a  steam  tug,  and  by  cutting 
a  channel  for  the  vessel.  The  fifty  tons  of  coals  and  the  ballast  wer« 
taken  out  of  the  vessel  into  lighters,  before  she  was  floated  off,  tad 
immediately  afterwards  were  reshipped.  The  vessel  was  then  towed  to 
Liverpool,  where  she  could  be  examined  and  repaired  better  than  at 
Dublin.  The  steam  tug  did  no  work  at  the  ship  until  after  the  cargo 
was  landed,  and  the  coals  and  ballast  taken  out  of  her.  In  order  not 
to  lose  the  market  at  Saint  John's,  the  cargo  was  transhipped  at  Dublin 
on  board  another  vessel,  and  forwarded  to  its  destination.  By  mutual 
agreement  the  circumstance  that  the  cargo  was  not  kept  for  tbe 
Snowdon  was  not  to  affect  the  question  in  this  case,  which  was  to  be 
*7R1 1  '*'^^^P^^^^  ^^  ^  ^^  ^^^  Snowdon,  after  being  repaired,  had  carried 
^  on  the  cargo. 

The  papers  have  been  before  several  average  adjusters,  to  make  an 
apportionment  of  the  general  average  expenses ;  but  they  do  not  agree 
as  to  the  mode  of  adjusting  the  loss.  Some  charge  the  expenses 
incurred  (after  the  cargo  was  on  shore  and  in  safety)  in  floating  tbe 
ship,  and  towing  her  into  port,  to  general  average,  as  expenses  incurred 
for  the  general  benefit  of  the  ship,  cargo,  and  freight ;  while  others 
charge  these  expenses  as  particular  average,  payable  by  the  ship  alone. 
Amongst  adjusters  a  common  practice  has  been  to  adopt  the  latter 
mode  of  stating  similar  losses ;  but  some  cases  have  occurred  in  whicb 
those  adjusters,  who  adopt  that  practice  as  a  general  rule,  bare 
considered  it  equitable  that  such  expenses  should  be  charged  as  general 
average,  and  where  they  have,  consequently,  deviated  from  their 
ordinary  rule.  The  plaintiffs  originally  claimed  from  the  defendant 
the  sum  of  132.  0«.  6^.  The  defendant  has  paid  to  the  plaintift  S2. 
lis.  6(2.  of  the  claim,  which  is  the  amount  due  on  the  principle  that  all 
the  expenses,  both  before  and  after  the  cargo  waa  out  of  the  ahif) 
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belong  to  general  average ;  and  he  disputes  his  liability  to  the  balance 
of  the  claim.  The  Ooort  is  to  be  at  liberty  to  draw  any  inference  of 
fact  which  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  expenses 
incurred  in  getting  off  the  ship  and  taking  her  to  Liverpool  for  repair, 
after  the  entire  cargo  was  discharged,  were  chargeable  to  general 
average,  or  to  particular  average  on  the  ship  alone.  If  they  are 
chargeable  to  particular  average,  the  plaintiffs  are  to  be  entitled  to 
judgment  for  4t  9«. ;  if  they  are  not  *so  chargeable,  judgment  r:,^^^^ 
is  to  be  entered  for  the  defendant.  ^ 

The  case  was  argued  on  a  previous  day  in  this  Term.(a) 
Mellishy  for  the  plaintiffs. — The  question  is  really  between  the 
underwriters  on  cargo,  who  are  bound  to  contribute  to  general  average, 
and  the  underwriters  on  ship.  Here  the  stranding  of  the  ship  was 
fortuitous ;  and  only  extraordinary  expenses  voluntarily  incurred  for 
the  joint  preservation  of  the  ship  and  cargo  are  general  average.  In 
the  present  case  it  was  necessary,  for  preservation  of  the  ship  and 
cargo,  that  the  cargo  should  be  taken  out ;  the  expenses  up  to  that 
point,  being  for  the  whole,  have  been  charged  to  general  average :  but 
the  dispute  is  as  to  the  expenses  incurred,  after  the  cargo  had  been 
safely  warehoused  on  shore,  in  getting  off  the  ship.  These  were  for 
the  preservation  of  the  ship  alone.  It  is  contended  on  the  other  side, 
that  all  extraordinary  expenses  incurred  for  the  preservation  of  the 
whole  maritime  adventure,  that  is,  for  bringing  the  ship  and  goods 
safely  to  their  destination,  are  general  average.  That  is  too  wide  a 
proposition ;  according  to  it  the  repairs  of  the  ship  would  be  general 
average.  The  contract  between  the  shipowner  and  the  owner  of  the 
cargo,  and  the  contract  between  assured  and  underwriter,  are  different. 
The  shipowner  contracts  to  carry  the  goods  to  their  destination,  and 
mcur  all  expenses  necessary  for  that  purpose  ;  in  the  ordinary  bills  of 
lading  perils  of  the  sea  are  excepted ;  and,  if  the  '''cost  of  repairs  ^4^700 
of  the  ship  would  be  extravagant,  the  shipowner  may  elect  to  ^ 
treat  the  completion  of  his  contract  as  rendered  impossible  by  the  perils 
of  the  sea ;  but,  if  he  does  not  so  elect,  he  cannot  charge  expenses  of 
repairs  against  the  owner  of  the  cargo.  If  the  cargo  is  damaged,  the 
master  takes  ordinary  steps  to  preserve  it,  a«  part  of  the  shipowner's 
contract :  if  they  are  extraordinary  he  takes  them  as  agent  for  the 
owner  of  the  cargo,  and  they  are  charged  to  cargo  only.  It  is  only 
when  they  are  for  the  joint  benefit  that  they  can  be  charged  to  both. 
Then,  the  ordinary  policy  contains  a  clause  authorizing  the  assured  to 
sue  and  labour  for  the  preservation  of  the  subject-matter  of  insurance, 
as  agent  of  the  underwriter ;  but  the  clause  does  not  authorize  him  to 
sue  and  labour  for  the  preservation  of  the  cargo  at  the  cost  of  the 

(a)  Jane  8d.    Before  Lord  Campbell,  C.  J.,  Coleridge  and  Erie,  Ja.    Orompton,  J.,  heard  part 
tf  tha  caaa,  tat  loft  the  Coorl  befor*  tha  tarmioatioii  of  the  argnmeot. 
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underwriter  on  ship.  Nothing  can  be  charged  to  both  that  is  not  dont 
for  both.  Any  other  arrangement  would  lead  to  unjust  results  in  maoy 
cases.  The  owner  of  the  cargo,  as  here,  often  derives  little  or  no 
benefit  from  the  expenses,  which  may  be  of  service  to  the  ship  but  not 
have  preserved  the  cargo.  Where  the  expenses  are  incurred  for  the 
joint  preservation  of  the  ship  and  cargo,  the  principle  of  division, 
according  to  the  proportional  value,  is  applicable ;  but  it  is  applicable 
in  that  case  only.  The  rule  is  laid  down  by  Lawrence,  J.,  in  Birkley  », 
Presgrave,  1  East,  220,  228:  <<A11  loss  which  arises  in  consequence 
of  extraordinary  sacrifices  made  or  expenses  incurred  for  the  preserra- 
tion  of  the  ship  and  cargo  come  within  general  average.*'  In  Abbott 
On  Shipping,  by  Shoe,  8th  ed.,  p.  490,  part  4,  ch.  10,  s.  4,  speaking 
of  damage  arising  from  stranding,  it  is  said :  « tf  the  stranding  be  the 
*7«4.1  ^^^^^  ^^  ^^®  ordinary  perils  of  *the  sea,  without  any  sacrifice  on 

-'  the  part  of  the  master,  the  expenses  incurred  must  fall  upon  the 
ship  alone.  Benecke  (p.  215)  illustrates  this  distinction  by  a  case  which 
happened  within  his  experience.  A  vessel,  on  her  voyage  from  London 
to  Hamburgh,  was  driven,  by  a  high  tide,  on  a  piece  of  ground  called 
the  Grassbrock,  very  near  the  latter  port.  The  cargo  was  unladen,  not 
with  a  view  to  set  the  vessel  afloat,  but  for  delivery  to  the  consignees; 
and  the  ship  was  dug  out.  The  vessel,  in  this  case,  could  not  be  called 
on  to  contribute  to  the  unloading,  although  she  was  accidentally  bene- 
fited by  it ;  and  there  was  no  ground  for  contribution,  by  the  owners  of 
the  cargo,  to  the  expense  of  digging  her  out,  because  that  was  done  for 
her  own  benefit,  it  being  of  no  consequence  to  the  consignees  whether 
she  were  floated  or  not.  In  this  case  it  will  be  observed  that  the 
damage  was  the  result  of  no  voluntary  sacrifice ;  the  expenses  were 
incurred  for  no  common  object;  it  was  not  therefore  in  its  nature 
general  average.  The  rule  would  therefore  seem  to  be,  that  if  the 
stranding  be  voluntary,  to  save  the  ship  and  cargo,  the  damage  done  to 
the  ship  becomes  a  general  average ;  but  if  involuntary,  and  the  cargo 
be  saved,  in  whole  or  in  part,  no  general  average  is  due."  [Blackburn^ — 
That  passage  is  the  editor's.  In  the  last  edition  published  in  Lord 
Tenterden's  life  (5th  ed.),  the  opposite  doctrine  is  laid  down.]  It  is,  at 
least,  in  conformity  with  Power  v.  Whitmore,  4  M.  &  S.  141, 149,  where 
Lord  Ellenborough  says,  <<  that  general  average  must  lay  its  foundation 
in  a  sacrifice  of  part  for  the  sake  of  the  rest ;"  overruling  Plummer  r. 
Wildman,  8  M.  &  S.  482.  In  Jackson  v.  Chamock,  8  T.  R.  509,  the 
^^Qc-i  same  principle  appears.     In  Arnould  On  ♦Insurance,  vol.  XL, 

-'  p.  908,  it  is  said  that,  even  supposing  the  expenditure  to  have 
been  of  an  extraordinary  nature,  it  must  have  been  also  incurred  for 
the  joint  benefit  of  both  ship  and  cargo,  in  order  to  be  chargeable  to 
general  average.  If  it  were  enough  that  it  was  so  incurred  indirectly, 
then  the  mere  repairs  of  the  ship  would  be  so  chargeable,  which  they 
are  clearly  not.     [Lord  Campbell,  G.  J. — It  may  be  argued  that 
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extraordinary  repairs  might  be  bo  chargeable,  though  not  ordinary 
repairs.]  No  mere  repairs  are  so  chargeable ;  Hallett  v.  Wigram,  9 
Com.  B.  580  (E.  C.  L.  R.  vol.  67).  The  particular  case  of  expense 
incurred  in  consequence  of  accidental  stranding  is  noticed  by  Arnould^ 
vol.  IL,  pp.  915,  916 ;  and  it  is  there  laid  down  that  both  ship  and  cargo 
must  be  in  peril  to  make  the  expense  incurred  in  getting  her  off  charge* 
able  to  general  average.  Here  the  repairs  were  after  the  ship  had 
been  got  off;  but  no  distinction  can  be  made,  as  to  the  present  questioni 
between  the  expense  of  getting  her  off  for  the  purpose  of  repairing  her, 
and  the  expense  of  the  actual  repairs. 

BlackburUy  contra. — Where  the  master  cannot  otherwise  procure 
funds  he  may  sell  part  of  the  cargo,  and  so  obtain  a  forced  loan  from 
the  owner  of  the  cargo.  The  loss  thus  occasioned  is  too  remote  a 
consequence  of  a  peril  of  tho  sea  to  be  chargeable  to  the  underwriters 
It  all ;  Sarquy  v.  Hobson,  2  B.  &  C.  7  (£.  G.  L.  R.  vol.  9) ;  Rosetto  v. 
Gumey,  11  Com.  B.  176  (E.  C.  L.  B.  vol.  73) ;  and  it  is  almost  self-evident 
that  it  cannot  be  general  average,  which  is  all  that  Uallett  v.  Wigram, 
9  Com.  B.  580  (E.  C.  L.  B.  vol.  67),  decides.  In  inquiring  what  is 
general  average,  the  terms  of  the  policy  of  insurance  give  no  assist* 
ance.  The  underwriter  engages  to  indemnify  for  general  average ;  but 
*general  average  depends  on  the  general  maritime  law,  wholly  r^c-ro/* 
irrespective  of  insurance.  [Lord  Campbell,  C.  J. — Certainly.  ^ 
It  was  founded  on  the  Rhodian  law  before  insurance  was  known.] 
Neither  does  it  depend  on  whether  there  is  a  bill  of  lading  or  a 
charter-party,  or  not,  but  upon  the  general  nature  of  a  maritime  ad- 
venture. The  primary  object  is  the  arrival  of  the  ship  with  her 
eargo  at  her  destination.  Ordinary  acts  done  to  bring  this  about  are 
done  by  the  shipowner,  as  part  of  his  duty  ;  Duncan  v.  Benson,  1  Exch. 
537  :t  but  extraordinary  acts  done  for  this  object  give  rise  to  general 
tferage.  If  the  adventure  be  abandoned  as  in  the  case  in  Benecke^ 
cited  in  Shoe's  Abbott  (8th  ed.  p.  490),  and  in  2  Arnould,  916,  the 
expenses  incurred  after  the  abandonment  must  be  incurred  for  the 
articles  separately,  and  cannot  be  brought  into  general  average.  It  is 
then  as  in  the  case  of  wreck,  when,  as  is  said  in  Em^rigon,  Traits  Des 
Assurances,  chapitre  12,  Sect.  41,  §  1  (1st  volume  of  the  edition  by 
Boulay-Paty,  p.  598),  as  in  case  of  fire  on  land  it  is :  Sauve  qui  peuU 
Chi  salva,  salva;  chi  perde,  perde.  But  in  this  case  it  is,  by  agreement 
of  the  parties,  to  be  taken  that  the  adventure  was  not  abandoned ;  and 
their  rights  are  to  be  the  same  as  if  the  Snowdon  had,  in  consequence 
of  this  expense,  carried  on  the  goods  to  their  destination.  Neither  is 
there  any  claim  made  for  the  damage  occasioned  by  the  accidental 
itranding ;  such  unintentional  damage  clearly  is  not  general  average. 
Bat,  though  the  stranding  was  fortuitous,  the  expense  of  getting  the 
vessel  off  shore  is  general  average.     In  the  passage  cited  from  Shoe's 
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^-j.^,  Abbott  (8th  ed.  490)  the  editor  says  the  contrary :  and,  ♦from 
^  the  inconvenient  way  in  which  that  work  is  printed,  it  has  been 
cited,  on  the  other  side,  as  said  by  Lord  Tenterden.     But  in  the  Ia$t 
edition  published  in  Lord  Tenterden's  lifetime  (Abbott  on  Shipping, 
5th  ed.  849)  it  is  said,  « the  damage  voluntarily  done  to  a  ship  by  cot- 
ting  its  deck  or  sides  in  order  to  facilitate  a  necessary  jettison,  or  bj 
running  it  on  a  rock,  shallow,  or  strand,  to  avoid  the  danger  of  a  stonn, 
or  of  an  enemy,  and  the  expense  of  recovering  the  ship  from  this  latter 
situation,"  are  to  be  made  good  by  contribution.     He  does  not  mean  to 
confine  this  to  cases  in  which  the  situation  has  been  voluntarily  pro- 
duced ;  for,  in  the  example  which  he  gives  at  p.  859,  he  charges  to 
general  average  <<  the  expense  of  bringing  the  ship  off  the  sands,"  thongh 
the  stranding  there  was  accidental.     The  argument  on  the  other  side 
assumes  that  in  order  to  constitute  general  average  the  whole  must  be 
saved  from  physical  destruction ;  but  it  is  enough  if  it  be  a  volontsrj 
extraordinary  sacrifice  to  save  the  adventure.     Thus,  the  unloadmg  of 
the  cargo  after  the  ship  is  safe  in  a  port  of  distress  is  general  average, 
if  necessary  for  repairs,  though  those  repairs  themselves  are  not  gen- 
eral average ;  Hall  t;.  Janson,  4  E.  &  B.  500  (E.  C.  L.  R.  vol.  82). 
The  reason  there  assigned  by  Lord  Campbell,  C.  J.,  is  that  «<  they  are 
deliberately  done  for  the  joint  benefit  of  those  who  are  interested  in 
the  ship,  the  cargo  and  the  freight.     In  Em^rigon,  Traits  Des  Asso- 
rances,  chapitre  12,  Sect.  41,  §  2  (edition  by  Boulay-Paty,  vol.  1, 
p.  600),  it  is  laid  down  that  stranding  is  particular  average,  unless 
intentional  to  save  the  ship,  and  producing  safety,      j^m^rigon  tben 
goes  on :  <<  S'il  advient  que  le  navire  touche,  le  maitre  pourra  faire 
HLHoo-y  ^d^charger  partie  dc  sa  cargaison  dans  d'autres  vaisseaux,  et 
^  seront  les  dits  frais  compt^s  pour  avarie  grosse  sur  le  navire  et 
la   marchandise :    Ordonnance  de  Wisbuy,  art.    55.     Les  frus  poor 
]remettre  k  flot  un  vaisseau  sont  avaries  grosses  ou  communes.    Art.  6, 
titre  des  avaries.     Ibid.  Valin.     Vid.  Cleirac,  p.  18,  no.  4."     Ttk 
last  citation  from  the  Ordonnance  of  the  Marine  is  not  confined  to 
cases  of  voluntary  stranding,  any  more  than  that  from  the  Ordonnance 
of  Wisbuy.     The  passage  already  cited  in  Abbott  on  Shipping  (5th 
ed.  349)  is  nearly  a  translation  from  this  passage  in  £m6rigon.    [Lord 
Campbell,  C.  J. — But,  if  the  expenses  of  getting  off  the  ship  afWr 
the  cargo  is  out  are  general  average,  why  not  the  repairs  themselves?] 
The  repairs  are  within   the  owner's  obligation  to  keep  his  ship  set- 
worthy  ;  but  expenses  preliminary  to  the  repairs  are  not.    It  is  difficuh 
to  determine  where  these  preliminary  expenses  end :  but  the  expense 
here  is  part  of  the  same  operation  as  the  unloading  the  cargo ;  for  the 
repairs  could  not  be  commenced  until  the  whole  had  been  accomplisbed. 
The  argument  on  the  other  side,  if  logically  followed  out  to  its  result 
would  prove  that  the  taking  out  the  first  lighter  load  of  the  goods  wtf 
general  average,  but  the  taking  out  of  the  second,  when  the  first  wai 
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safe,  vras  not.  But  the  whole  is  one  transaction.  What  difference 
does  it  make  that  the  ship  and  goods  were  not  got  off"  simultaneously, 
when  the  result  of  the  whole  operation  was  that  the  whole  adventure 
was  completed  and  saved?  Power  v,  Whitmore,  4  M.  &  S.  141  (E.  C. 
L.  R.  vol.  80),  is  not  in  point :  the  items  of  the  claim  are  given  in  the 
report  at  p.  145 ;  the  damage  was  not  extraordinary ;  it  was  merely  at- 
tendant upon  the  ordinary  adventure.  In  Birkley  v.  *Presgrave,  r-i^frctQ 
1  East,  220,  228,  Lawrence,  J.,  says,  «  all  loss  which  arises  in  ^ 
consequence  of  extraordinary  sacrifices  made  or  expenses  incurred  for 
the  joint  preservation  of  the  ship  and  cargo  come  within  general  aver- 
age.*' There  may,  no  douht,  he  some  diflSculty  in  deciding  where  ordinary 
expenses  end  and  extraordinary  expenses  hegin.  [Lord  Campbell, 
C.  J. — If  the  ship  were  unnecessarily  and  imprudently  repaired,  the 
expense  would  not  be  chargeable  to  general  average.]  Certainly  not. 
Nothing  is  chargeable  unless  voluntarily  incurred.  [Lord  Campbell, 
C.  J. — The  master  would  not  be  bound  to  repair  at  all,  if  the  expense 
of  repair  exceeded  the  value  of  the  ship.]  He  would  not;  but  he 
would  not  be  acting  beyond  the  scope  of  his  authority  from  his  owner  in 
domg  such  repairs ;  Benson  v.  Chapman,  8  Com.  B.  950,  963  (a)  (E.  C. 
L.  R.  65).  Here,  at  all  events,  what  was  done  previously  to  the  ship 
returning  to  Liverpool  to  be  repaired  was  done  for  the  preservation  of 
the  whole  adventure,  and  is  a  proper  subject  for  general  contribution. 
Even  the  expense  of  warehousing  the  cargo  would,  abroad,  be  allowed 
as  general  average,  though  the  English  practice  is  different. 

Melluhj  in  reply. — The  hypothetical  case  put  in  Abbott  on  Ship- 
ping (5th  ed.  359),  Shoe's  Abbott  (8th  ed.  506),  is  not  in  point.  The 
cargo  there  is  supposed  to  be  still  on  board  when  the  ship  is  got  ofi" 
the  sands ;  and,  to  adopt  the  only  real  test,  as  adopted  in  Birkley  v. 
Presgrave,  1  East,  220,  228,  both  ship  and  cargo  are  supposed  to  bo 
in  peril,  and  saved  by  being  taken  off*.  In  the  passages  quoted  from 
Em&igon  no  mention  is  made  as  to  whether  or  not  the  *cargo  r*iTQ/\ 
vas  in  peril  as  well  as  the  ship ;  but  it  is  more  probable  that  ^ 
Emdrigon  was  speaking  of  a  case  where  both  were  in  peril.  Here  the 
peril  and  the  expense  attached  to  the  ship  alone ;  and  the  expense  is 
therefore  chargeable  on  the  ship  alone.  Wages  of  the  crew,  during 
the  repairing  a  ship  damaged  by  stress  of  weather,  are  chargeable  to 
the  owner ;  De  Vaux  v.  Salvador,  4  A.  &  E.  420  (E.  C.  L.  B.  vol.  31). 
Worms  V.  Story,  11  Exch.  427,t  decides  that,  if  a  vessel  be  damaged 
by  perils  of  the  sea  so  as  to  become  unseaworthy,  the  owner,  if  he  does 
not  elect  to  abandon  the  voyage,  must  repair  her.  The  expense  in- 
eurred  solely  for  the  purpose  of  doing  so  ought  to  be  chargeable  to  the 
ship.  Cur.  adv,  vult 

(u)  S.  C.  t  H.  L.  Ca.  696,  in  Dom.  Proe.,  afflrming  the  jodgment  of  Exob.  Ch.  in  CbapmMi  «. 
B«B8on,  5  Cool  B.  330  (E.  C.  L.  R.  vol.  57),  whieb  oYorraled  the  Judgment  of  C.  B.  in  Benson  •». 
dupnun,  6  M.  Jfc  G.  792  (B.  C.  L.  R.  toI.  46). 
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Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Upon  the  question  submitted  to  the  Court  in  this  case,  we  are  of 
opinion  that  the  expenses  incurred  in  getting  off  the  ship  and  taking 
her  to  Liverpool  for  repair,  after  the  entire  cargo  was  discharged  and 
in  safety,  are  not  chargeable  to  general  average,  but  are  chargeable  to 
particular  average  on  the  ship  alone. 

There  is  no  decision  on  the  specific  point ;  and  there  is  no  mercantile 
usage  stated  to  guide  us.  We  must,  therefore,  resort  to  the  general  prin- 
ciples on  which  this  head  of  insurance  law  rests.  We  begin  with  the 
definition  of  general  average  by  Lawrence,  J.,  in  Birkley  r.  Presgrare, 
1  East,  228,  <*  All  loss  which  arises  in  consequence  of  extraordinary  sacri- 
fices made  or  extraordinary  expenses  incurred  for  the  preservation  of  tie 
^rjqn  -I  ship  and  cargo,"  meaning  "  for  *the  joint  benefit  of  ship  and  cargo." 
-'  Here  it  cannot  be  said  that  there  was  any  sacrificey  as  in  case  of 
jettison  of  part  of  the  cargo,  or  voluntarily  cutting  away  masts  or 
sails  of  the  ship.  The  stranding  was  fortuitous,  arising  directly  from 
perils  of  the  sea.  The  expenses,  to  constitute  general  average,  most 
therefore  be  brought  within  the  second  category,  "  extraordinary  ex- 
penses incurred  for  the  joint  benefit  of  ship  and  cargo."  They  were 
extraordinary  expenses  not  to  be  ascribed  to  wear  and  tear,  and  there- 
fore to  be  borne  by  the  underwriter  :  but  are  they  to  be  considered  as 
incurred  for  the  joint  benefit  of  ship  and  cargo,  so  that  a  portion  of 
them  ought  to  be  borne  by  the  owner  of  the  cargo,  or  the  underwriter 
of  the  cargo?  Although  the  stranding  was  fortuitous,  all  expenses 
incurred  from  the  misadventure  till  all  the  cargo  had  been  discharged 
confessedly  constituted  general  average.  But  how  can  it  be  said  that 
the  subsequent  expenses  in  getting  off  the  ship  and  taking  her  to  Liv- 
erpool for  repair  were  of  the  same  character  ?  The  employment  of  the 
steam  tug,  and  the  cutting  of  the  channel  by  which  the  ship  was  res- 
cued, cannot,  as  was  contended  for,  be  part  of  the  same  operation  as 
the  unloading  of  the  cargo ;  for  the  case  expressly  finds  that  « the 
steam  tug  did  no  work  at  the  ship  until  after  the  cargo  was  landed,  and 
the  coals  and  ballast  taken  out  of  her." 

We  therefore  do  not  see  how  these  expenses  are  to  be  distinguished 
from  the  expenses  of  repairing  the  ship  when  she  had  been  brought  to 
Liverpool,  which,  it  is  admitted,  must  fall  exclusively  on  the  owner  of 
the  ship  or  the  underwriter  on  the  ship,  as  particular  average.     If  the 

*7<)21  ^^'^^^  ^^  *^®  ^^^V  ^^  ^  ^*^^  *^^  stipulated  ^freight  by  carry- 
ing the  cargo  to  Newfoundland,  it  was  his  duiy  to  repair  her 
and  to  carry  her  to  a  place  where  she  might  be  repaired.  Mr.  Black- 
burn's position,  that,  the  end  in  view  of  every  maritime  adventure  being 
the  arrival  of  the  ship  with  her  cargo  at  her  destination,  extraordinary 
acts  done  to  effectuate  this  give  rise  to  general  average,  would  justify 
him  in  contending  that  these  expenses  do  not  constitute  particular 
average :  but,  unfortunately  for  him,  the  expenses  incurred  in  repair- 
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ing  the  ship  at  Liverpool,  according  to  this  reasoning,  would  equally 
be  general  average ;  for  the  repairing  of  the  ship  was  an  extraordinary 
act  which  was  necessary  for  the  arrival  of  the  ship  with  her  cargo  at 
Newfoundland,  and  was  as  much  for  the  joint  benefit  of  ship  &nd  cargo 
as  bringing  her  to  Liverpool  from  Malahide  Bay. 

Under  the  ciixumstances  stated,  after  the  cargo  had  been  safely  dis- 
charged and  warehoused,  it  does  not  even  appear  that  it  was  for  the 
advantage  of  the  owner  of  the  cargo  that  The  Snowdon  should  be  got 
off  the  strand  and  repaired.  Of  course  we  do  not,  contrary  to  the 
intention  of  the  parties,  attach  any  importance  to  the  fact  that  the 
cargo  was  forwarded  in  another  vessel ;  and  we  shall  give  our  decision 
as  if  The  Snowdon,  after  being  repaired,  had  carried  the  cargo  to  its 
ultimate  destination.  But,  in  the  absence  of  any  statement  to  the 
contrary,  we  might  infer  (as  the  fact  turned  out  to  be)  that  there  would 
be  no  difficulty  in  forwarding  the  cargo  by  another  vessel.  We  do  not 
say  that  there  may  not  be  a  case  where,  after  a  fortuitous  stranding 
of  the  ship  and  the  cargo  has  been  unloaded,  expense  voluntarily 
incurred  by  the  owner  of  the  ship  to  get  her  off,  *and  to  enable  r^nqo 
her  to  complete  the  voyage,  whereby  the  cargo,  which  otherwise  ^ 
must  have  perished,  is  carried  to  its  destination,  may  be  general  average ; 
as  the  stranding  of  a  ship  with  a  perishable  cargo  on  a  desert  island  in 
a  distant  region  of  the  globe.  But,  in  the  present  case,  the  owner  of 
the  ship,  after  the  cargo  was  discharged,  appears  to  us  to  have  done 
nothing  except  in  the  discharge  of  his  ordinary  duty  as  owner,  and  for 
the  exclusive  benefit  of  the  ship.  Notwithstanding  some  expressions 
of  Lord  Ellenborough  in  Plummer  v.  Wildman,  3  M.  &  S.  482,  486  (E. 
C.  L.  R.  vol.  30),  we  consider  it  quite  settled  that,  by  the  law  of  this 
country,  the  expenses  of  repairing  the  ship,  or,  after  the  cargo  is  safe, 
of  bringing  her  to  a  place  to  be  repaired,  cannot,  under  such  circum- 
stances, be  made  the  subject  of  general  average. 

We  have  examined  all  the  authorities  cited  in  the  argument :  but, 
not  considering  that  there  would  be  any  use  in  now  further  com- 
menting upon  them,  we  give  judgment  against  the  defendant,  as  under- 
irriter  on  the  ship,  in  respect  of  the  sum  due  for  the  expenses  in  ques- 
tion as  particular  average.  Judgment  accordingly. 
--  —  -         ■ — 

If  a  ship,  in  case  of  extremity,  be  neral  average  and  so  applied  in  making 

Tolantarily  run  ashore  and  is  afterwards  up  a  loss,  unless,  in  the  first  place,  it 

recovered  and  performs  her  voyage,  the  was  intended  to  save  and  preserve  the 

damages  resulting  from  the  stranding  remainiDg  property,  and  unless,  in  the 

are  to  be  borne  as  general  average  :  second  place,  it  succeeded  in  doing  so. 

Bradharst  v.  Columbian  Insurance  Co.,  The  expenses  and  charges  of  going  to 

9  Johnson,  9 ;  Columbian  Insurance  a  port  of  necessity  to  refit  can  properly 

Co.  V.  Ashby,  13  Porter,  331.     No  loss  be  a  general  average  only  when  the 

or  expense  is  to  be  considered  as  a  ge-  voyage  has  been  or  might  be  resumed. 
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Bat  tbe  doctrine  does  not  apply,  if  the  tion  for  repair,  and  repairing  her,  y 

voyage  has  been  abandoned  from  neces-  under  the  denomination  of  ptrdcniii 

aity:    Williams- v.   Suffolk  Insurance  average:  Insurance  Co.  v.  Fitxhogh, 4 

Co.,  3  Sumner,  510.     The  expenses  of  B.  Monroe^  160. 
raising  a  vessel;  placing  her  in  a  condi- 
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In  this  Term : 

William  Ballantine,  of  the  Inner  Temple,  Esquire,  Barrister  at  Law, 
was  called  to  the  degree  of  the  coif:  when  he  gave  rings  with  the 
motto  Jacta  est  alea. 

And  John  Humffreys  Parry,  of  the  Middle  Temple,  Esquire,  Bar- 
rister at  Law,  was  called  to  the  degree  of  the  coif:  when  he  gave  rings 
with  the  motto  Spe  etfde. 


END  OF  TRINirr  TEEM. 


CASES 


ARGUED  AND   DETERMINED 


(Briniti]  Natation, 


XLX.  k  2X  VICTORIA,  (a)    1866. 


The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in  Banc  in  this 

Vacation  were: 

COLERIDGB,  J.  ErLE,  J. 

WiGHTMAN,  J.  CrOMPTON,  J. 


FAZAKERLY  v.  M'KNIGHT  and  ABBINETT.    June  20. 

To  Mtion  against  the  acceptor  of  a  bill  of  exchange  for  337^.,  defendant  pleaded  a  release  hj 
deed.  Plaintiff  replied  :  1.  Non  est  factum ;  2.  That  a  blank  was  left  in  the  deed  for  plaintiff's 
debt»  which,  after  ezeention  of  the  deed  bj  plaintiff  was  filled  ap  erroneoasly,  withoat  plaio* 
tiff's  authority. 

The  evidence  was  that,  after  the  acceptance,  plaintiff  became  indebted  to  defendant  in  1422.  for 
goods  sold.  That  afterwards  plaintiff  signed  the  deed,  which  recited  that  defendant  was 
indebted  to  certain  persons  parties  thereto,  in  the  sums  set  opposite  to  their  names  in  the 
schedale ;  and,  in  consideration  of  a  guarantee  of  10«.  in  the  pound  by  a  third  party,  the  credi- 
tors parties  thereto  released  the  debts  then  owing  to  tbem.  Plaintiff  executed  the  deed ;  but  a 
blank  was  left  opposite  to  his  name,  which  afterwards,  without  his  authority,  was  filled  up  with 
the  sum  of  3372.  The  jury  found  that  the  debt  which  the  parties  meant  to  be  released  was  the 
bnlance  after  deducting  the  1422.  from  the  3372. 

Held  that,  on  these  facts,  plaintiff  was  entitled  to  a  verdict  on  the  issues  on  both  replications. 

First  count,  on  bill  of  exchange  for  337Z.  Is.  lOd.,  drawn  by 
plaintiff  on,  and  accepted  by,  defendants.  Second  count,  for  money 
paid.     Third  count,  for  interest.     Fourth  count,  on  accounts  stated. 

*Plea. — 1.  Denial  of  acceptance.     Issue  thereon.  r*7Qfi 

2.  Release  of  the  causes  of  action  in  the  declaration  mentioned  ^ 
by  deed  of  14th  February,  1855,  executed  by  plaintiff. 

Replications  to  plea  2. — 1.  That  the  deed  is  not  the  deed  of  plaintiff. 
2.  That  in  the  deed  a  blank  was  left  for  the  amount  of  plaintiff's  debt, 
irhich,  after  the  execution  of  the  deed,  was  filled  up  with  erroneous 

(o)  The  Court  of  Queen's  Bench  sat  in  banc  on  June  20th  and  21st,  and,  for  the  purpose  only 
of  delirering  judgments,  on  3d  July. 
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particulars,  without  the  knowledge  of  plaintiff,  and  which  particulan 
have  never  heen  ratified  by  plaintiff.     Issue  on  both  replications. 

The  plaintiff,  in  his  particulars  of  demand,  claimed  2032.  4«.  Id.  on  % 
balance  of  account. 

On  the  trial,  before  Martin,  B.,  at  the  Liverpool  Spring  Assies* 
1856,  it  appeared  that  the  defendants  accepted  the  bill  in  question, 
which  was  drawn  on  12th  October,  1854,  payable  six  months  afterdate. 
T'hat  afterwards  plaintiff  purchased  from  defendants  timber  to  tb« 
amount  of  1422.  9«.  7(2.  (for  which  he  gave  credit  in  his  particulars). 
Afterwards,  on  31st  January,  1856,  a  meeting  of  defendants'  creditors 
was  held,  to  which  plaintiff  was  summoned ;  he  was  unable  to  attend  in 
person,  but  sent  a  clerk  with  orders  to  assent  to  what  the  others  agreed 
to.  At  this  meeting,  it  was  agreed  that  all  the  effects  of  defendants 
should  be  made  over  to  the  father  of  the  defendant  Abbinett,  who  was 
himself  a  creditor,  and  that  he  should  secure  to  the  creditors  10s.  in 
the  pound.  The  deed  of  composition  was  afterwards  drawn  up,  which 
recited  that  defendants  were  indebted  to  the  several  persons  parties 
thereto  in  the  sums  set  opposite  to  their  respective  names  in  the  schedule; 
by  it  the  stock  in  trade  and  effects  were  assigned  to  trustees ;  and  the 
father  of  the  defendant  Abbinett  covenanted  to  pay  to  the  other 
*7Q71  *^r^^^*^^^s,  parties  thereto,  10«.  in  the  pound ;  and  the  creditors, 
^  parties  thereto,  covenanted  with  defendants  not  to  commence 
any  action  or  suit,  &c.,  against  defendants,  for  or  by  reason  of  anj 
debt  or  debts  then  owing  by  defendants  to  them  or  either  of  them,  and 
that,  in  case  such  action,  &c.,  should  be  commenced,  the  defendants 
might  plead  those  presents  as  a  general  release  in  bar.  This  deed  was, 
on  7th  February,  brought  to  the  plaintiff  for  execution  by  him,  by  an 
accountant,  named  Chalmers,  who  had  been  employed  in  the  transact!::^ 
The  plaintiff  executed  the  deed;  but  no  amount  was  placed  in  the 
schedule  opposite  to  his  name.  Afterwards,  Chalmers  inserted  the  sum 
of  3372.  1%,  10(2.  in  the  schedule,  without  the  knowledge  or  authority 
of  plaintiff.  Chalmers,  who  was  examined  at  the  ti*ial,  deposed  that  he 
took  this  sum  from  defendants*  books,  without  debiting  plaintiff  with 
the  timber ;  but  he  added  that  he  ought  to  have  so  debited  plaintiff; 
and  that  he,  Chalmers,  acted  on  behalf  of  the  principal  creditors  and 
the  defendants.  The  jury  found  that  the  intention  of  the  parties  wis 
that  the  debt  from  defendants  to  plaintiff  should  be  taken  to  be  the 
balance  due  from  defendants  to  plaintiff,  after  deducting  the  amount  of 
the  purchase  of  timber.  The  learned  Baron  directed  a  verdict  for  the 
plaintiff,  on  the  replication  of  Non  est  factum  ;  and  he  also  desired  the 
jury  to  find  for  the  plaintiff  on  the  issue  on  the  second  replication,  if 
they  believed  that  plaintiff's  meaning  was  to  accept  a  composition  on 
the  balance  only.  The  jury  having  found  that  this  was  plaintiff's 
meaning,  a  verdict  was  taken  for  the  plaintiff  on  all  the  issues,  with 
leave  reserved  to  move  as  after  mentioned. 


6  ELLIS  &  BLACKBURN.    Q.  B.  797 

In  last  Easter  Term,  Atherton  obtained  a  mle  for  *entering  a  r:„»TQo 
Terdict  for  the  defendant,  "  on  the  ground  that  the  learned  Judge,  ^ 
before  whom  the  cause  was  ti'ied,  misdirected  the  jury  in  directing  them 
to  find  a  verdict  for  the  plaintiff  on  the  replication  of  Non  est  factum, 
because  of  the  insertion,  by  Mr.  Chalmers,  of  the  amount  of  the  plain- 
tiff's debt  at  the  foot  of  the  composition  deed ;  also  on  the  ground  that 
the  Judge  misdirected  the  jury  in  directing  them  to  find  their  verdict 
for  the  plaintiff  on  the  second  replication  to  the  plea  of  release,  if  they 
believed  the  evidence  of  Mr.  Chalmers  with  reference  to  the  plaintiff's 
execution  of  the  composition  deed,  but  also  believed  that  the  plaintiff 
intended,  in  his  own  mind,  to  accept  a  composition  on  the  balance  only 
of  the  debt  due  to  him  after  setting  off  the  damages  due  from  the  plain- 
tiff to  the  same  bankrupt." 

Hugh  Sill  and  Qicain  now  showed  cause. — First,  as  to  the  issue  upon 
the  first  replication,  Non  est  factum.     Upon  this  the  plaintiffs  are  en- 
titled to  a  verdict.     The  recital  in  the  deed  is  a  material  part  of  it, 
inasmuch  as  it  explains  what  debts  the  deed  is  intended  to  release, 
namely,  the  several  sums  of  money  set  opposite  to  the  respective  names 
of  the  creditors  in  the  schedule.     No  sum  is  set  opposite  the  plaintiff's 
name  at  the  time  of  execution ;  the  release,  therefore,  is  inoperative  a^ 
regards  him.     Weeks  v.  Maillardet,  14  East,  568,  is  an  authority  to 
show  that  a  defence  of  this  nature  may  be  raised  under  the  plea  of 
Non  est  factum.     Pigot's  Case,  11  Rep.  26  b,  also  is  in  point.     The 
release,  though  a  valid  instrument  as  regards  the  other  creditors,  was, 
as  regards  the  plaintiff,  no  instrument  at  all,  the  sum  released  not  being 
inserted  *at  the  time  of  the  execution  of  it  by  the  plaintiff,  but  r^^rrqa 
filled  in  afterwards,  without  his  authority ;  Hibblewhite  v.  M'Mo-  ^ 
rine,  6  M.  &  W.  200  ;t  Com.  Dig.  Fait,  (A  1) ;  Hudson  v.  Revett,  5 
Bing.  368  (E.  C.  L.  R.  vol.  15).     In  this  last  case  the  filling  up  a  blank 
in  the  deed  after  execution  was  held  not  to  make  the  deed  inoperative, 
the  obligor  having  recognised  it  in  several  ways  after  the  alteration  had 
been  made  ;  but  the  case  shows  that  an  alteration,  of  the  same  nature 
as  that  in  the  present  case,  is  a  most  material  one ;  however,  as  the 
party  who  altered  here  was  acting  (as  appeared  upon  the  trial)  for  the 
defendants  amongst  others,  the  deed  would  be  void  whether  the  altera- 
tion was  in  a  material  part  or  not ;  Pigot's  Case.  Davidson  v.  Cooper,  in 
Exch.  Ch.  13  M.  &  W.  843, t(a)  is  also  a  strong  authority  for  the  plain- 
tiff.   There  the  instrument  itself  was  not  altered ;  the  mere  aflSxing  of 
a  seal  to  it  was  held  to  make  the  instrument  inoperative.    [Cuompton, 
J. — In  all  these  cases  it  was  admitted  that  there  was  a  valid  execution 
by  the  maker  of  the  instrument  in  the  first  instance ;  here  you  contend 
that  the  deed  never  operated  at  all.]  Harrhy  v.  Wall,  1  B.  &  Ald^.  103, 
will  be  relied  on  by  the  other  side.     But,  even  if  that  case  be  held  to 

(o)  Affirming  the  judgment  of  Exch.  in  Davidson  *.  Cooper,  11  M.  A  W.  77S.t    See  Buroh- 
field  V.  Uoore,  3  E.  <fr  B.  683  (E.  G.  L.  R.  vol  77). 
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govern  the  present,  so  far  as  to  make  the  deed  operate  whilst  there  vis 
a  blank,  still  the  question  remains,  what  was  the  amount  of  the  de- 
fendants' <<debt''  released  bj  the  deed  ?  It  was  clearly  not  the  amooot 
of  the  bill  of  exchange,  but  that  amount  less  142Z.  9«.  Id.  due  from 
the  plaintiff  to  the  defenda<its.  [Wightman,  J. — The  jury  found  that 
this  was  the  amount  of  the  defendants'  debt.  Atherton. — They  fmmd 
only  that  this  was  what  the  plaintiff  intended  should  be  meant  by  die 
*«ftm  ^^''^O     *^^  Harrhy  v.  Wall  there  was  not  an  erroneous  amooDt 

^  of  debt  set  down,  but  merely  a  blank  left ;  and  the  deed  wis 
held  to  be  operative  as  to  the  real  amount  of  debt  due.  But  here  s 
wrong  amount  is  inserted ;  and  it  cannot  be  held  that  the  deed  is  ope- 
rative as  to  that.  That  is  also  the  distinction  between  the  present  cise 
and  Daniel  v.  Saunders,  2  Chitt.  564,  which  will  probably  be  relied  <m 
for  the  defendants.  And  the  particular  amount  released,  even  sap- 
posing  the  deed  to  operate  as  a  release  on  the  part  of  the  plaintiff  at 
all,  is  properly  put  in  issue  by  the  replication  of  Non  est  factum ;  North 
V.  Wakefield,  13  Q.  B.  636  (E.  C.  L.  R.  vol.  66).  West  v.  Steward,  14 
M.  &  W.  47,t  will  probably  be  relied  on.  But  the  deed  in  that  esse 
was  held  not  to  be  rendered  inoperative  by  the  alteration,  upon  the  prin- 
ciple that  the  property  assigned  by  it,  having  once  passed,  could  not  be 
devested  by  any  subsequent  alteration  of  the  instrument.  But  the  deed 
here  is  really  a  covenant  not  to  sue ;  and  that  covenant  is  certainlj 
rendered  inoperative  by  the  alteration.  [Crompton,  J. — ^A  covenant 
not  to  sue,  which  is  to  operate  as  a  release,  is  the  same  thing  as  an 
actual  release.] 

Atherton  and  Brett,  contr^. — The  covenant  not  to  sue  is  clearly  in- 
tended to  operate  as  a  release.  The  amount  of  debt  released,  there- 
fore, would  be  the  amount  for  which  the  plaintiff  could  have  brought 
his  action.  That  would  be  the  amount  of  the  bill  of  exchange,  not 
merely  the  balance  of  the  whole  account.  But  for  the  statute  of  8e^ 
off,  cross  actions  must  have  been  brought  upon  the  two  cross  claima. 
The  parties  might  have  arranged,  before  action,  that  the  plaintiff  should 
*ft01 1  ®^®  *only  for  the  balance ;  but,  no  such  arrangement  having  been 

-*  made,  he  would  clearly  bring  his  action  for  the  whole  amount  of 
the  bill  of  exchange.  [Erle,  J. — If  the  plaintiff  had  made  an  affidayit 
that  the  defendants  were  indebted  to  him  in  that  amount,  taking  no 
notice  of  the  set-off,  and  the  defendants  had  been  arrested,  the  plun- 
tiff  would  have  been  liable  for  arresting  them  for  what  was  not  the  real 
debt.]  That  case  comes  within  the  equity  of  the  statute  by  virtue  of 
the  statute  of  set-off:  it  is  an  arrest  for  more  than  the  plaintiff  could 
recover.  But  the  party  could  not  be  indicted  for  perjury  on  the  ground 
that  he  had  sworn  to  the  whole  debt  without  allowing  the  set-off.  The 
statutes  of  bankruptcy  in  express  terms  make  the  balance  the  debt 
The  plea  states  that  the  plaintiff  released  to  the  defendants  <<  the  causes 
of  action  in  the  declaration  mentioned :"  if  that  is  the  claim  upon  the 


6  ELLIS  &  6LACE6UKN.    Q.  6.  801 

bill  of  excbange  the  defendants  are  entitled  to  a  verdict  upon  the  issne 
raised  by  the  replication  of  Non  est  factum ;  if,  on  the  other  hand,  the 
balance  is  the  debt  due,  the  release  is  good  for  that  amount,  and  there- 
fore even  then  the  defendants  succeed  pro  tan  to  upon  the  plea  of  re- 
lease. [Grompton,  J. — The  defendants  have  pleaded  to  the  whole  of 
the  declaration.]  They  might  have  pleaded,  as  to  part,  Never  indebted ; 
as  to  the  remainder,  the  release.  The  deed  was  certainly  effectual  as  a 
release,  though  the  precise  sum  released  may  have  been,  at  the  time. 
Dot  ascertained  and  fixed  by  the  deed  itself.  It  was  a  perfect  deed.  In 
Weeks  v»  Maillardet,  14  East,  568,  the  deed,  as  the  Court  observed, 
vas  insensible  until  the  schedule  was  annexed  to  the  deed ;  that  is  not 
80  here.  In  *Hibblewhite  v.  M'Morine,  6  M.  &  W.  200,t  the  .^g^^ 
deed  was  insensible  and  imperfect  upon  the  face  of  it,  the  ven-  ^ 
dee's  name  not  being  inserted.  Hudson  v.  Revett,  5  Bing.  368  (E.  0. 
L.  R.  vol.  15),  is  no  authority  either  way ;  in  that  case  there  were  cir- 
camstances  which  amounted  to  a  re-execution  and  confirmation  of  the 
deed  by  the  obligor.  Harrhy  v.  Wall,  1  B.  &  Aid.  203,  and  Daniel  v. 
Saunders,  2  Chitt.  564,  are  not  distinguishable  from  the  present  case. 
The  question,  how  far  the  recital  controls,  or  is  controlled  by,  what 
follows,  is  illustrated  by  Charleton  v.  Watson,  3  Q.  B.  693  (£.  G.  L.  R. 
vol.  43),  and  Graham  v,  Ackroyd,  10  Hare,  192.  [ff.  Hill  referred 
to  Payler  v.  Homersham,  4  M.  &;  S.  423  (E.  C.  L.  R.  vol.  30).]  As  to 
the  second  replication,  to  make  it  good  it  must  be  considered  as  an  argu- 
mentative Non  est  factum  ;  Gospy  v.  Turner,  Gro.  Eliz.  800  ;  and  then 
the  argument  as  to  the  other  issue  applies. 

(GoLERiDGB,  J.,  was  absent.) 

WiGHTMAN,  J. — It  appears  to  me  that  this  rule  ought  to  be  dis- 
charged. On  the  14th  February,  1855,  the  date  of  the  deedj  the  posi 
tion  of  the  parties  was  as  follows.  The  defendants  were  indebted  to 
the  plaintiff  in  337Z.  1«.  10(2.,  on  the  bill  of  exchange ;  and  the  plain- 
tiff was  indebted  to  the  defendants  in  142Z.  9«.  Id.y  for  timber :  the 
balance  on  that  would  be  1942.  12b.  3d.,  wJbich  would  thus  be  the  sum 
in  which  the  defendants  were  indebted  to  the  plaintiff.  On  that  day  the 
composition  deed  is  drawn  up ;  and,  by  covenant,  in  consideration  of  the 
guarantee  of  10«.  in  the  pound,  the  plaintiff  and  the  other  creditors  release 
defendants  from  *any  debt  or  debts  then  owing  to  them :  and,  though  r^c^o.^ 
this,  the  early  part  of  the  covenant,  amounts  only  to  a  covenant  ^ 
not  to  sue,  yet  afterwards  it  is  stipulated  that  the  deed  may  be  pleaded 
as  a  release.  There  is  therefore  no  doubt,  and  indeed  there  was  hardly 
any  point  made  as  to  this,  that  the  deed  amounts  to  a  general  release 
in  respect  of  any  debt  on  which  an  action  might  be  brought.  Now  the 
indenture  recites  that  the  defendants  were  indebted  to  the  parties  in 
the  sums  set  opposite  to  their  names  in  the  schedule.  It  appears  that 
a  blank  was  left  opposite  to  the  name  of  the  present  plaintiff  in  the 
schedule,  wliich  blank  was  afterwards  filled  up  with  the  sum  of  337L 
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1«.  lOrf.,  no  deduction  being  made  in  respect  of  the  142t  9«.  7i :  the 
result  of  which  would  be  that  the  defendants  might  recover  from  the 
plaintiff  the  whole  of  the  142^.  9«.  7d.,  while  the  plaintiff  would  only 
get  IO5.  in  the  pound  upon  the  837/.  1%.  10(2.,  a  loss  which  he  wooU 
have  avoided  had  the  balance  been  inserted  in  the  schedule ;  and  the 
plaintiff  would  then  have  received  108.  in  the  pound  on  that  balanoe. 
When  the  deed  was  executed,  no  sum  was  mentioned  as  the  debt  doe 
from  the  defendants  to  the  plaintiff.  The  effect  would  be  that  the  deed 
would  release  all  such  debts  as  were  then  due  from  the  defendants  to 
the  plaintiff:  that  is  the  way  Mr.  Atherton  presents  the  case;  and  se 
I  take  it.  There  was  a  release  of  all  debts  then  due.  The  qucstioi 
is,  what  was  the  amount  of  debt  on  which  the  release  was  to  operate? 
There  can  be  no  question  but  that  that  amount  would  be  the  balance  of 
194Z.  12«.  3(2.,  upon  which  the  plaintiff  would  receive  the  10«.  in  the 
pound.     But,  without  the  consent  of  the  plaintiff  (I  leave  out  of  coii- 

*R041  s^^®^*^^^'^  *1^®  **™®  of  *^®  insertion,  which  I  agree  *with  Mr. 

"•  Atherton  in  thinking  not  very  material),  the  whole  sum  of  3371 
1b,  10(2.  is  inserted,  leaving  it  open  to  the  defendants  to  demand  the 
whole  1422.  9a.  7(2.  Then  the  defendants  plead  this  deed  as  a  release 
of  the  whole  claim  in  the  declaration,  not  as  a  release  of  the  balance: 
and  the  question  is  whether  the  deed  is  such  release  as  thev  hare 
pleaded.  Suppose  the  sum  were  still  to  be  left  in  blank,  and  to  be 
ascertained  by  the  jury ;  the  jury  find  that  the  real  debt  meant  was  the 
balance  left,  after  deducting  the  set-off  in  respect  of  the  timber :  they 
take  into  consideration  what  was  the  plaintiff's  view  of  the  case  at  the 
time  that  he  executed  the  release.  The  debt  was  the  debt  due  to  the 
plaintiff;  what  was  it  he  claimed  against  the  defendants?  If  he  had 
regard  to  his  own  interest,  he  would  claim  only  the  balance  of  1942. 12t. 
3(2.,  because  he  would  then  get  the  benefit  of  having  his  debt  to  the  de- 
fendants set  off  in  full.  It  must  be  taken  that  this  waa  the  nnderstandinjt 
of  all  parties :  the  finding  of  the  jury  is  conclusive :  and  no  objection  ii 
made  to  it  as  not  warranted*  by  the  facts.  The  question  was  quite  within 
their  province.  Then  the  replication  of  Non  est  factum  denies  that  the 
whole  debt  of  3372.  la.  10(2.  was  released ;  and  on  that  there  must  be 
a  verdict  for  the  plaintiff.  It  seems  to  me,  also,  that  the  second  repli- 
cation is  substantially  proved,  and  is  not  open  to  the  objecti<m  that 
Mr.  Atherton  makes.  He  says  it  is  merely  an  informal  Non  est  fac- 
tum. But  what  it  does  state  is  only  that  there  was  a  blank  left  which 
was  inaccurately  filled  up  without  the  authority  of  the  plaintiff;  what- 
ever amoimt  was  inserted,  the  deed  would  still  be  a  release ;  so  that 
the  replication  does  not  appear  to  me  to  amount  to  Non  est  factum : 
and  the  verdict  upon  it  should  stand. 
n.nr.f-'t       *Erle,  J. — I  also  am  of  opinion  that  this  rule  should  be 

-*  discharged.     The  question  is,  whether  the  plaintiff  released  the 
whole  of  the  debt  sought  to  be  recovered.     The  evidence  is,  t^t  the 
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defendants  owed  to  the  plaintiff  837Z.  Is.  lOd.  on  their  acceptance,  and 
plaintiff  owed  tq  defendants  142Z.  9«.  Id.  for  goods  sold  by  them  to  him 
after  the  acceptance.  For  the  purpose  of  this  rule,  I  take  it  that  the 
deed  was  executed  in  blank,  and  that  it  released  the  whole  of  the  debt 
then  owing  to  the  plaintiff.  Was  that  a  release  of  the  whole  337/.  Is. 
10(2.,  which  in  one  sense  was  the  legal  debt  owing  to  the  plaintiff  from 
the  defendants,  or  was  it  a  release  of  the  balance  ?  I  am  of  opinion 
that,  in  common  parlance,  the  debt  is  what  is  due  after  allowing  for  the 
counter  claim.  Suppose  A.  has  a  claim  upon  B.  for  5010Z.,  and  B.  a 
claim  on  A.  for  6000/.  If  A.  were  to  give  out  that  B.  owed  him  6010/., 
be  would  be  saying  that  which,  in  mercantile  understanding,  was  not 
true.  I  should  say  that  here  the  deed  must  be  interpreted  according 
to  the  meaning  of  the  party  executing  it :  and,  if  so,  the  debt  which  he 
released  clearly  was  the  balance.  I  put  this  on  the  supposition  that 
toe  deed  is  executed  in  blank.  Then  the  question  is,  whether  the 
defendants  can  force  the  plaintiff  to  pay  for  the  timber  in  full,  and 
accept  the  composition  on  the  whole  837/.  Is.  lOd. ;  that  is  what  the 
defendants  assume  to  do.  I  admit  that  the  deed  is  a  release.  The 
defendants  plead  that  it  covers  the  whole  claim  in  the  declaration. 
They  might  have  pleaded  it  as  a  release  of  the  excess  above  the  price 
of  the  timber ;  but  they  do  plead  it  as  a  release  of  the  whole  337/.  1«. 
lOd.  In  fact,  however,  the  deed  has  been  altered  by  the  insertion  of 
the  sum  of  337/.  Is.  lOd.,  without  the  authority  of  the  plaintiff.  Either 
that  *avoids  the  deed,  or  it  misrepresents  the  legal  amount  of  r»n/%/» 
the  debt.  The  replication  of  Non  est  factum  is  therefore  clearly  '- 
established :  the  plaintiff  did  not,  in  legal  effect,  release  the  whole  sum 
which  he  claims  in  the  declaration.  It  stands  in  the  evidence  that 
neither  the  plaintiff  nor  the  defendants  so  understood  the  release.  As 
to  the  second  replication,  I  think  it  substantially  proved :  but  in  truth 
the  first  point  is  the  material  one. 

Crompton,  J. — I  am  of  the  same  opinion.  Whether  we  look  to  the 
intention  of  the  parties  or  to  the  operation  of  the  deed,  it  is  manifest  that 
the  balance  is  what  was  meant  to  be  released.  There  is  clear  evidence 
that  the  plaintiff  bo  meant,  and  that  Chalmers  also  intended  to  insert 
the  balance  arising  on  all  the  transactions  between  the  plaintiff  and  the 
defendants.  The  very  nature  of  such  deeds  is  to  make  the  parties  free 
men ;  and  that  is  what  our  construction  of  the  release  will  effect.  It 
would  be  the  strangest  thing  possible  in  the  mercantile  world  if,  when 
there  was  a  debt  of  10,000/.  on  one  side  and  of  9000/.  on  the  other,  the 
debt  was  understood  to  mean  all  on  one  side  and  nothing  on  the  other. 
When  the  defendants  say  that  they  are  indebted  to  several  creditors, 
they  do  not  mean  that  all  is  to  be  taken  into  account  on  one  side  and 
nothing  on  the  other,  that  they  are  indebted  only  on  one  side  of  the 
account :  such  a  statement  would  be  fraudulent,  and  would  be  an  unfair 
mode  of  dealing  with  creditors  who  are  parties  to  the  composition.    The 
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qaestion  here  raised  is,  whether  the  release,  according  to  the  intentkni 
of  the  parties,  was  a  release  of  the  debt  due  on  one  side  only,  or  of  the 
balance.  It  was  quite  open  to  the  jury  to  decide  that.  The  deed  is 
not  avoided  by  a  blank  having  been  originally  left  in  the  Bchednk; 
*but  the  question  is  then  left  open  to  proof,  which  debt 


^  meant.  I  think  therefore  that  the  direction  of  my  brother 
Martin  as  to  the  issue  on  Non  est  factum  was  right.  I  feel  more 
difficulty  as  to  the  other  replication :  but  I  think  the  rest  of  the  Court 
is  right  in  saying  that  it  was  made  out.  I  should  rather  construe  it  u 
a  bad  plea  in  avoidance.     The  rule  will  be  discharged. 

Rule  di8charged.(a) 

(o)  See  note  (6)  to  Mathews  v.  Taylor,  2  Man.  k  G.  673  (B.  0.  L.  K.  roL  40). 


The    QUEEN  v.   The    Churchwardens   of   the    Parish  of   SAINT 

MICHAEL,  SOUTHAMPTON,  June  21. 

Stat  58  G.  3,  o.  45,  8.  59,  authorizes  the  eharch wardens  of  any  parish,  with  the  eonsent  «f  thi 
▼estry  and  of  the  hishop  and  inoumhent,  "  to  borrow  and  raise,  opon  the  credit  of  the  ntee  af 
any  such  parish,  such  sum  or  sums  of  money  as  shall  be  necessary  for  defraying  the  expciM 
or  any  part  of  the  expense  of  enlarging  or  otherwise  extending  the  accommodation  in  the  thca 
existing  ohnrcbes  or  chapels  of  such  parish ;  and  to  make  rates  for  the  payment  of  the  iatereK 
of  such  sum  or  sums  of  money  so  to  be  borrowed  and  raised,  and  for  providing  a  fund  of  not  lea 
than  the  amount  of  the  interest  upon  the  sum  adranoed  for  the  repayment  of  the  prineipsi 
thereof,  or  for  repaying  such  principal  in  such  manner  and  at  such  times  and  in  each  propor- 
tions as  shall  be  agreed  upon  with  the  persons  advancing  any  such  money." 

On  22d  June,  1S26,  the  vestry  of  a  parish  passed  a  resolution  to  enlarge  the  pari5h  dnrd^  to 
approve  the  estimate  of  the  contractors  for  the  sum  of  2390Z.,  and  to  borrow  the  money  nectf- 
sary  for  the  plan,  beyond  the  sum  already  raised,  upon  bonds  of  50^  each,  bearing  S  per  resL 
interest.  On  7th  December,  1826,  the  vestry  passed  another  reaolation,  authorising  the  ebiRfc- 
wardens,  with  the  assistance  of  a  committee,  "  to  borrow  at  interest  any  sum  or  suiiis  of  Boa^j 
not  exceeding  2000/."  for  the  payment  of  such  expenses.  The  resolution  farther  declared  tka^ 
« in  order  to  secure  the  repayment  of  such  money  so  borrowed,"  the  charchwardens  fer  sbs 
time  being  should,  from  time  to  time,  make  such  rates  as  should  be  necessary  for  paymcatef 
interest  on  such  debt,  and  not  less  than  5  per  cent,  to  accumulate  as  a  sinking  fund.  Theeoe- 
•ent  of  the  bishop  of  the  diocese  and  of  the  incumbent  was  given  to  this  recolation.  The  mte^ 
was  done  by  the  contractors  between  29th  June,  1826,  and  29th  Hareh,  1830.  A  snia  «f  4MI. 
then  remained  due  to  the  contractors ;  and  the  then  churchwardens  agreed  that  this  §■■ 
should  be  treated  as  a  loan  from  the  contractors  to  the  parish ;  and  they  executed  four  deedi 
of  charge  upon  the  rater  of  the  parish,  for  the  sum  of  50/.  each,  at  5  per  cent,  interesf^  p*J*^ 
on  31st  March,  1831,  and  expressed  to  be  in  part  liquidation  of  the  debt.  Interest  was  rec«- 
larly  paid  on  the  bonds  until  after  March,  1850;  but  no  demand  was  ever  made  by  or  «■ 
behalf  of  the  obligees  that  any  fund  should  be  provided  for  the  payment  of  the  principil ;  aer 
had  any  such  fund  been  provided. 

On  mandamus  to  the  churchwardens  for  the  time  being  to  make  rates  for  the  purpose  of  payisg 
to  the  executors  of  the  obligees  the  principal  and  the  arrears  of  intereei  upon  the  bonds. 

Held :  1.  That  the  consent  of  the  eommittee  to  the  borrowing,  or  quasi  borrowing,  of  the  AW.* 
if  essential  to  the  validity  of  the  bonds,  might  be  presumed,  although  it  did  not  appear  apse 
the  face  of  the  instruments. 

2.  That  the  transaction  amounted  to  a  "  borrowing"  within  sect  59;  and  thai  the  hoods  vsi*  to 
be  considered  as  given  to  secure,  not  a  past  debt>  but  a  present  loan. 

3.  That  the  liability  of  the  rate-payers  under  the  bonds  was  not  destroyed  by  the  obligee  havtss 
failed,  during  20  years,  to  demand  that  they  should  provide  a  fund  for  payment  of  tkt 
principal. 

Mandamus.    The  writ  suggested  that,  on  22d  June,  1826,  it  v« 
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resolved  by  the  vestry  of  the  *parish  of  St.  Michael,  Southamp-  r^^^/x^ 
ton,  to  enlarge  the  accommodation  in  the  parish  church :  that  ^ 
the  churchwardens  were  "duly  authorized  and  directed"  by  the  vestry 
to  borrow  and  raise  at  interest,  under  the  provisions  of  stat.  58  6.  3,  c. 
45,(a)  the  sum  of  2000Z.  for  the  purpose  of  defraying  the  expense  of 
such  enlargement:  that  the  consents  respectively  of  the  vestry,  the 
incambent  and  the  bishop  «  were  then,  pursuant  to  the  said  Act,  duly 
signified,  expressed,  and  given"  to  the  borrowing  of  the  said  money  in 
manner  aforesaid:  that  the  accommodation  in  the  church  was  accordingly 
enlarged :  that  certain  work  was  done,  and  materials  were  provided,  by 
James  Hayter  and  John  Foot,  at  the  request  of  the  vestry,  in  and 
about  such  enlargement :  that,  at  the  time  of  the  giving  the  deeds 
thereinafter  mentioned,  400{.  was  due  from  the  parish  to  Hayter 
and  Foot  in  respect  of  the  said  work  and  materials;  that  it  was 
thereupon  agreed  by  the  vestry,  with  the  consent  of  Hayter  and  Foot, 
that  the  said  money  so  due  should  be  regarded  as  a  loan  by  Hayter  and 
Foot  to  the  parish,  and  as  a  portion  of  the  said  sum  of  20002.  which  the 
churchwardens  were  authorized  to  raise  as  aforesaid :  that  the  payment 
of  the  said  400Z.  should  be  secured  by  six  deeds  of.  charge  upon  the 
rates  of  the  parish,  two  for  1001.  each,  and  the  remaining  |bur  for  501, 
each ;  and  that,  on  29th  March,  1830,  four  deeds  of  charge  for  501.  each 
were  executed  *by  the  churchwardens.  The  writ  then  set  out  r^qr.Q 
the  form  of  the  deeds,  which  recited,  among  other  things,  that  ^ 
the  parish  was  "indebted*'  to  Foot  and  Hayter  "in  the  sum  of  400Z. 
and  upwards  for  work  done  and  performed,  and  materials  found  and 
provided  for  them,  in  and  for  the  improvement  and  enlargement  of  the 
church  of  the  said  parish,"  under  a  contract  made  29th  June,  1830, 
between  them  and  the  then  churchwardens ;  and  that,  at  a  vestry  meeting 
on  25th  February,  1830,  it  was  resolved  that  Foot  and  Hayter  should 
receive  bonds  to  the  amount  of  400t,  "in  part  liquidation  of  their 
Mcount."  The  consent  of  the  bishop  and  incumbent  was  not  recited. 
The  deeds  provided  that  the  principal  should  be  repaid  on  the  29th 
March,  1831,  with  interest  at  five  per  cent. 

The  writ  farther  suggested  the  death  of  Hayter,  and  the  subsequent 
death  of  Foot,  who  appointed  Mary,  now  the  wife  of  George  Degee,  his 
executrix ;  and  that  the  principal  moneys  secured  by  the  said  bonds, 
together  with  certain  arrears  of  interest,  were  unpaid ;  and  commanded 
the  churchwardens  out  of  the  funds  in  their  possession  and  control 
applicable  to  that  purpose,  to  pay  to  the  said  George  Degee  and  Mary 
^egee  the  said  principal  and  interest ;  and,  if  they  had  no  such  funds, 
or  not  sufficient  to  pay  the  whole,  to  raise,  by  a  rate  upon  the  parish,  a 
wun  sufficient  for  .the  purpose. 

The  return  to  the  writ  stated  that  the  churchwardens  had  not,  in 
^eir  possession  and  control,  funds  applicable  to  the  purpose  of  paying 

W  '*Jtn  bnildiog  and  promoting  Ihe  baildiog  of  additional  chnrohai  in  popnlons  pariabd." 
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the  said  principal  and  interest ;  and,  as  to  the  making  a  rate  for  tlnft 
purpose,  stated,  at  length,  the  resolutions  of  the  vestry,  passed  on  22d 
June,  1826,  with  respect  to  the  enlargement  of  the  church. 
*ftlOl       *The  material  parts  of  these  resolutions  were  as  follows: 

-*       That  new  pews  and  other  additions  should  be  made  to  the 
church. 

That  <<  the  estimate  of  James  Hayter  and  John  Foot,  amounting  to 
2390Z.,  be  adopted." 

«  That  the  pews  thus  obtained  (except  two,  to  be  reserved  to  tbe 
vicar)  be  let,  and  the  proceeds  applied  to  paying  off  the  debt  incorred 
by  the  parish." 

<(  Tliat  whatever  sums  be  necessary  for  carrying  the  above  plans  into 
effect,  beyond  the  moneys  already  raised,  be  borrowed  on  bonds  of  fifty 
pounds  each,  bearing  an  interest  of  not  more  than  five  per  centum  per 


annum." 


<(  That,  to  pay  off  these  bonds  and  interest,  the  moneys  arising  from 
the  quit  rents  and  fines  of  the  parish  houses  shall  be  applied.  The 
surplus  pews  shall  be  let  at  three  guineas  each,  and  a  church  rat«  of 
six  pence  in  the  pound,  besides  the  rate  for  ordinary  expenses,  shall  be 
collected ;  and  the  churchwardens  are  hereby  empowered  to  collect  the 
same,  agreeably  to  the  conditions  of"  stat.  58  G.  3,  c.  45,  s.  59. 

The  return  then  set  out  the  resolutions  of  the  vestry  passed  on  7th 
December,  1826,  the  material  parts  of  which  were  as  follows : 

((  That  the  several  resolutions  respecting  the  new  pewing,  enlarging, 
and  repairing  this  parish  church,  made  at  the  vostry  meeting  held  on 
the  22d  day  of  June  last,  be  approved  of  and  be  confirmed." 

« That  the  resolution  at  the  vestry  meeting  held  the  5th  day  of 
October  last,  respecting  the  taking  down  and  rebuilding  part  of  the 
north-east  wall,  be  likewise  approved  of  and  confirmed." 
^Q_..  *«That  the  contract  entered  into  on  the  9th  day  of  Jane 
^  last,  with  Messrs.  John  Foot  and  James  Hayter,  for  the  new 
pewing,  enlarging,  and  repairing  the  said  church,  pursuant  to  the  second 
resolution  of  the  vestry  meeting  of  the  22d  day  of  June  last,  at  the  sum 
of  2390^.,  be  likewise  approved  of  at  this  meeting.  That  the  contract 
entered  into  by  the  churchwardens  with  Messrs.  Foot  and  Hayter  for 
repairing  part  of  the  north-east  wall,  pursuant  to  the  resolution  in  vestry 
of  the  5th  day  of  October  last,  which  they  now  report  to  have  made,  at 
the  sum  of  156/.  10^.,  be  also  confirmed  and  approved  of." 

<(  That,  in  case  a  faculty  is  necessary  from  the  Lord  Bishop  of 
Winton's  Court  legally  to  authorize  such  alterations  and  improvemeDts 
being  made  in  the  parish  church,  the  necessary  steps  be  forthwith  taken 
for  obtaining  the  same." 

"That  it  appears  that  the  sum  of  2000Z.  will  be  wanted  to  be 
borrowed  at  interest,  for  the  purpose  of  defraying  the  several  expenses 
attending  such  alterations  and  improvements;  and  that  the  chorcb* 


6  ELLIS  &  BLACKBURN.    Q.  B.  811 

irardens  be  authorized,  with  the  assistance  of  the  following  committee^ 
or  any  three  of  them,  to  borrow  at  interest  any  sum  or  sums  of  money, 
Lot  exceeding  2000i.,  which  may  be  necessary  for  those  purposes."  The 
names  of  the  committee  were  then  given. 

"  That  in  order  to  secure  the  repayment  of  such  money  so  borrowed, 
the  churchwardens  of  this  parish  for  the  time  being  do,  from  time  to 
time,  make  such  rates  as  may  be  necessary  for  payment  of  the  interest 
of  such  debt,  and  not  less  than  five  per  cent,  on  such  principal  debt  to 
be  laid  out  at  interest  to  accumulate  for  liquidation  of  such  principal." 

♦The  return  then  alleged  that  "the  authority  and  direction  to  r#o-|o 
the  said  churchwardens  of  the  said  parish  to  borrow  and  raise  *■ 
money  at  interest,  as  in  the  said  writ  mentioned,  was  given  in  and  by  the 
said  resolutions  at  the  said  meetings  respectively,  and  not  otherwise  :*' 
and  set  out  the  written  consent  of  the  vicar  to  the  borrowing  of  the 
money.     The  consent  ran  as  follows : 

« I,  the  Rev.  T.  L.  S.,  vicar  and  incumbent  of  the  parish  of  St. 
Michael,  in  the  town  and  county  of  the  town  of  Southampton,  Do  hereby 
signify  and  declare  my  consent  to  the  churchwardens  of  the  said  parish 
of  St.  Michael,  in  the  said  town  and  county,  borrowing  and  raising, 
upon  the  credit  of  the  rates  of  the  said  parish,  the  sum  of  2000Z.,  for 
the  purpose  of  defraying  the  expense  of  completing  the  improving  and 
enlarging  the  church  of  the  said  parish,  and  the  accommodation  in  the 
same  church ;  and  to  the  making  rates  for  the  payment  of  the  interest 
of  the  said  sum  of  2000Z.  so  to  be  borrowed  and  raised,  and  for  providing 
a  sum  of  not  less  than  the  amount  of  the  interest  upon  the  sum  advanced, 
for  payment  of  the  principal  thereof,  or  for  repaying  such  principal  in 
such  manner,  in  such  times,  and  in  such  proportions  as  shall  be  agreed 
upon  with  the  persons  advancing  any  such  sum  of  money." 

The  return  then  set  out  the  consent  in  writing,  under  seal,  of  the 
Bishop  of  Winchester.  The  consent,  after  reciting  that  the  church- 
wardens,  with  the  consent  of  the  vicar,  were  desirous  of  «  borrowing 
and  raising,  upon  the  credit  of  the  rates  of  the  said  parish,"  &c. 
(following  the  language  of  the  vicar's  consent),  and  that  the  church- 
wardens had  applied  for  the  Bishop's  "  consent  to  the  borrowing  the 
said  sum  of  20002.,  in  manner  and  for  the  purposes  aforesaid,  and  to 
the  making  rates  for  *payment  of  the  interest  of  such  sum  of  p^^-  «^ 
money  so  to  be  borrowed  as  aforesaid,  and  also  for  the  repayment  *■ 
of  such  principal  sum  to  be  borrowed  in  manner  aforesaid,"  declared 
tkat  the  Bishop  <«  doth  hereby  signify  and  declare  his  Lordship's  consent 
to  the  borrowing  of  the  said  sum  of  20002.,  for  the  purposes  aforesaid, 
upon  the  credit  of  the  rates  of  the  said  parish  of  St.  Michael,  and  the 
making  of  such  rates  as  aforesaid  for  the  payment  of  the  interest  thereof 
tnd  repayment  of  the  said  principal." 

The  return  then  alleged  that  the  said  work  was  done  and  materials 
provided  by  Hayter  and  Foot  between  29th  June  1826  and  29th  March 
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1830 :  that  before  the  last-mentioned  day  the  whole  of  the  said  sum  of 
4002.  had  become  due  to  them,  <<  and  was  then  a  debt  to  them  as  in  tbe 
said  writ  mentioned :"  and  that  the  said  deeds  were  all  executed  and 
delivered  on  29th  March,  1830 :  that  they  were  delivered  to  Hayter 
and  Foot,  ^not'^in  consideration  of  any  money  then  lent  and  advanced 
by  them  upon  the  credit  of  the  rates  of  the  said  parish,  but  solely  in 
payment  to  them,  the  said  James  Hayter  and  John  Foot,  of  the  sum  of 
2000Z.,  part  of  the  said  debt  which  had  been  so  due  and  owing  to  them 
since  a  time  previous  to  the  said  29th  Maarch,  1830,  as  aforesaid."    It 
further  alleged  that  no  agreement  was  made  as  to  the  manner,  tines, 
and  proportions  of  paying  the  amount  so  charged  on  the  rates :  tbat 
the  rate  of  interest  fixed  by  the  said  deeds  was  five  per  cent  per 
annum,  or  one-twentieth  part  of  the  principal  amount  thereby  charged 
respectively ;  that  the  interest  on  all  the  said  sums  of  502.  was  duly 
paid  up  to  and  until  after  the  29th  March,  1850 ;  and  that  no  demand 
was  ever  made  by  Hayter  or  Foot,  or  the  survivor,  or  by  Mary  Degee, 
*filll  ^  ^^^  ^executrix,  or  her  husband,  that  any  sum  should  be  set 
-*  apart  from  year  to  year  for  providing  a  fund  for  the  payment  of 
the  said  four  sums  of  50Z.,  and  that,  in  fact,  no  such  fund  was  ever 
provided.     The  return  ended  by  alleging  that,  by  reason  of  these  cir- 
cumstances, the  churchwardens  could  not  comply  with  the  writ  bj 
making  and  raising  such  rate  as  was  thereby  commanded. 

Demurrer.     Joinder. 

The  case  was  argued  in  last  Term.(a) 

Montague  Smith,  in  support  of  the  demurrer. — The  return  is  no  an- 
swer to  the  writ.  If  the  transaction  has  been  conducted  according  to 
the  provisions  of  the  statute,  it  is  compulsory  on  the  churchwardens  to 
make  a  rate  for  the  purpose  of  paying  the  principal  and  the  arrears  of 
interest  upon  the  bonds ;  Rex  t;.  St.  Mary,  Lambeth,  3  B.  &  Ad.  651. 
But  it  is  contended  that  no  mandamus  can  issue  now  commanding  them 
to  make  a  rate  for  the  purpose  of  satisfying  the  debt  due  under  these 
bonds,  because  it  is  said,  first,  that  the  parties  entitled  have  been 
guilty  of  laches  in  not  applying  for  part  payment  before :  and,  sec- 
ondly, that  the  bonds  are  in  themselves  invalid,  inasmuch  as  they  were 
given  for  securing,  not  the  repayment  of  a  loan  made  at  the  time,  undtT 
the  provisions  of  statute  58  G.  3,  c.  45,  but  the  repayment  of  a  debt 
contracted  previously ;  and,  further,  because  they  do  not  show  the  bor- 
rowing, even  if  it  can  be  considered  as  such,  to  have  been  made  witli 
^^^  .^  the  joint  consent  of  *the  committee,  the  bishop,  and  the  innim- 
-*  bent.  As  to  the  first  pouit,  stat.  58  G.  3,  c.  45,  s.  59,  declares 
that  « it  shall  and  may  be  lawful  for  the  churchwardens  of  any  parish, 
with  the  consent  of  the  vestry  or  select  vestry,  or  persons  possessing 
powers  of  vestry,  and  with  the  consent  of  the  bishop  and  incumbent, 

(a)  May  81ft ;  before  Erie,  J.    Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  were  sittiog  ia  tkt 
<kmn  of  CriBuoAl  Appeal,  Wightman,  J.,  at  MiBi  Prios,  and  Cromplon,  J.,  at  Chambem 
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and  they  are  hereby  authorized  and  empowered,  to  borrow  and  raise, 
upon  the  credit  of  the  rates  of  any  such  parish,  such  sum  or  sums  of 
money  as  shall  be  necessary  for  defraying  the  expense  or  any  part  of 
the  expense  of  enlarging  or  otherwise  extending  the  accommodation  in 
the  then  existing  churches  or  chapels  of  such  parish;  and  to  make 
rates  for  the  payment  of  the  interest  of  such  sum  or  sums  of  money 
so  to  be  borrowed  and  raised,  and  for  providing  a  fund  of  not  less  than 
the  amount  of  the  interest  upon  the  sum  advanced  for  the  repayment 
of  the  principal  thereof;  or  for  repaying  such  principal  in  such  manner 
and  at  such  times,  and  in  such  proportions,  as  shall  be  agreed  upon  with 
the  persons  advancing  any  such  money."  This  shows  that  the  duty  of 
seeing  to  the  proper  repayment  of  the  loan  rests  with  the  parish,  and 
not  with  the  creditor ;  and  the  postponement  by  him  of  his  right  to 
claim  upon  the  security  cannot  be  treated  by  the  parish  as  laches.  If 
the  legislature  had  intended  that  lapse  of  time  should  destroy  the  cred* 
itor*s  right,  the  Act  would  have  contained  an  express  provision  to  that 
effect.  This  was  one  of  the  grounds  upon  which  the  Court  based  its 
decision  in  Rex  v.  Carpenter,  6  A.  &  E.  794  (E.  C.  L.  R.  vol.  83). 
That  case  turned  upon  the  constrtiction  of  Gilbert's  Act ;  but  the  prin- 
ciple involved  was  the  same  as  regards  the  question  of  laches  *by  r#o^ /» 
the  creditor.  As  to  the  second  point,  it  is  clear  that  the  debt  *- 
to  secure  which  the  bonds  were  given  must  be  considered  as  being  for 
money  borrowed  by  the  parish,  within  the  meaning  of  the  Act.  They 
owed  400Z.  to  Hayter  and  Foot ;  and,  instead  of  borrowing  that  amount 
from  a  third  party,  upon  the  security  of  bonds,  and  repaying  Hayter 
and  Foot  with  it,  they  treat  the  debt  as  a  loan  from  Hayter  and  Foot, 
and  give  tlie  bonds  to  them.  .  That  transaction  is  equivalent  to  a  loan 
from  Hayter  and  Foot  to  the  parish ;  and  the  bonds  are  not  the  less 
bonds  given  for  money  borrowed,  because  the  loan  was  made  by  Hayter 
and  Foot  for  the  purpose  of  repaying  themselves.  As  to  the  objection 
that  the  proper  consent  is  not  shown,  the  return  shows  that  such  con- 
sent was  given  as  is  required  by  the  Act. 

ffugh  Hilly  contrd.. — First,  assuming  that  the  transaction  amounted  to 
a  loan,  a  mandamus  cannot  now  go  against  the  parish  to  enforce  pay- 
ment of  the  principal.  Sect.  59  of  the  act  declares  that  the  principal 
is  to  be  repaid  <<  in  such  manner,  and  at  such  times,  and  in  such  pro- 
portions, as  shall  be  agreed  upon  with  the  persons  advancing  any  such 
money."  The  bonds  themselves  declare  that  the  principal,  in  the 
present  case,  is  to  be  paid  off  in  March  1881.  The  creditor  has  chosen, 
instead  of  claiming  such  payment  when  it  became  due,  to  content  him* 
self  with  receiving  the  interest ;  and  the  present  churchwardens  are 
not  liable  for  arrears  which  accrued  through  his  laches.  He  should 
We  exercised  ordinary  diligence  in  looking  to  his  rights.  At  all 
events  the  present  churchwardens  cannot  be  compelled  to  make  a  rate 
to  provide  for  the  payment  of  the  arrears,  even  if  they  are  bound  to 
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*«1 71  ^''^^^^'^  ^^^  ^^^  payment  in  some  *way  or  otber ;  Rex  r.  Cir- 
J  penter,  6  A.  &  E.  794  (E.  C.  L.  R.  vol.  83).  Next,  the  trans- 
action  between  Hayter  and  Foot  and  the  parish  was  not  a  loan  witliii 
the  provisions  of  the  statute.  First,  the  bonds  were  given  to  secnit 
a  debt  already  incurred ;  and  the  statute  was  not  intended  to  author- 
ize retrospective  obligations  on  the  part  of  the  parish.  Rex  v,  Durslej, 
S  A.  &  E.  10  (E.  C.  L.  R.  vol.  81),  and  Piggott  v.  Bearblock,  4  Mow 
P.  C.  G.  399,  are  strong  authorities  on  this  point ;  those  cases  turned 
upon  the  construction  of  stat.  59  G.  3,  c.  134,  which  is  in  pari  materia 
with  Stat.  58  G.  3,  c.  45,  and  to  which  the  section  authorizing  the  par- 
ish to  borrow  is  in  language  almost  identical  with  the  corresponding 
section  in  the  latter  Act.  [Erle,  J. — I  do  not  see  that  the  transaction 
here  was  less  legal  than  if  Hayter  and  Foot  had  actually  lent  the 
money  to  the  parish  for  the  purpose  of  repaying  themselves.]  Eren 
then  the  advance  would  have  been  made  on  account  of  a  retrospective 
debt.  It  certainly  would  amount,  at  the  most,  only  to  what  might 
perhaps  be  called  a  transaction  equivalent  to  a  loan :  but  the  doctrine 
of  equivalents,  always  a  dangerous  one,  cannot  be  adopted  vrhere  the 
statute  prescribes  a  limited  and  specific  course.  Secondly,  the  author- 
ity to  give  the  bonds  being  entirely  the  creature  of  the  statute,  that 
authority  should  be  strictly  pursued ;  Rex  v.  Loxdale,  1  Burr.  445, 
447 :  but  it  does  not  appear  on  the  face  of  the  bonds  that  they  were 
given  according  to  the  provisions  of  the  statute.  Neither  the  consent 
of  the  committee,  of  the  incumbent,  nor  of  the  bishop,  as  required  by 
sect.  59,  is  alleged.  Nor  does  it  appear  that  the  bonds  were  given  with 
the  consent  of  the  committee,  as  was  required  by  the  resolution  of 
n^Q^Qjy  22d  June,  1826.  The  bonds  allege  only  *a  resolution  of  the 
"*  vestry,  on  25th  February,  1830.  Nor  was  such  consent,  in  fact, 
given.  The  bishop  and  incumbent,  it  is  true,  consented  to  the  money 
being  borrowed,  but  not  to  the  giving  of  the  specific  security. 

Montague  Smithy  in  reply. — As  to  the  question  of  laches  by  the 
creditor,  the  parish  have,  from  time  to  time,  acknowledged  the  debt  bj 
paying  interest,  and  therefore  no  laches  by  the  creditor,  even  if  it  had 
taken  place,  would  now  destroy  their  liability ;  Rex  v»  Carpenter,  6  A. 
k  E.  794  (E.  C.  L.  R.  vol.  33),  is  an  authority  as  to  this.  It  is  not 
necessary  that  the  bonds  should  show  the  consent  on  the  face  of  them. 
They  purport  to  be  made  in  pursuance  of  a  resolution  of  the  vestry; 
and  it  is  to  be  presumed  that  the  resolution  was  properly  made.  It  is 
admitted  that  the  consent  of  the  bishop  and  incumbent  was  properly 
given  to  borrowing  the  money ;  and  such  consent  must  clearly  hare 
been  prospective,  and  have  been  given,  not  only  to  the  borrowing,  but 
to  the  giving  the  statutory  security,  which  was  the  necessary  result  of 
such  borrowing.  The  consent  of  the  committee  was  not  necessary; 
the  resolution  merely  provided  that  they  should  assist  the  churchwardens 
if  necessary ;  and  it  may  be  presumed  that  such  assistance  was  gi^ai. 
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As  to  the  objection  that  the  doctrine  of  equivalents  is  a  dangerous  one 
where  a  statute  provides  for  a  specific  course,  here  the  equivalent  trans- 
action answers  the  intention  of  the  statute ;  The  Bank  of  England  v. 
Anderson,  3  New  Ca.  689,  662  (E.  C.  L.  R.  vol.  32),  shows  that  any 
obtaining  credit  may  be  included  by  the  Legislature  in  the  word  bor- 
row. In  that  case,  as  in  the  present,  security  given  to  a  creditor  for  a 
sum  ^already  due  to  him  was  held,  to  amount  to  a  borrowing  n^r.^Q 
that  sum  from  him.  Cur»  adv,  vulL       ^ 

Erle,  J.,  now  delivered  judgment. 

On  the  return  to  this  mandamus  the  liability  of  the  parish  on  the 
bonds  mentioned  in  the  writ  has  been  disputed  on  several  grounds. 

First,  it  was  objected  that  they  did  not  appear  to  be  in  conformity 
with  the  power  granted  to  the  churchwardens  to  borrow  with  the  assist- 
ance of  a  committee,  as  there  is  nothing  to  show  that  the  committee 
assisted.  But,  as  the  statute  gives  the  power  to  borrow  to  the  church- 
wardens with  the  consent  of  the  vestry,  incumbent,  and  bishop,  and  as 
all  those  parties  have  concurred,  the  assistance  of  the  committee,  if  it 
was  essential,  ought  to  be  presumed;  especially  as  the  bonds  were 
given  with  the  consent  of  a  vestry  assembled  for  that  purpose,  prob- 
ably including  the  committee,  and  the  interest  has  been  paid  on  the 
bonds,  as  if  they  were  valid,  for  many  years.  It  was  further  objected, 
that  the  power  was  to  borrow  money  on  the  rates,  whereas  the  power 
exercised  was  to  charge  a  debt  on  the  rates.  But  it  appears  to  me  that 
the  effect  of  the  transaction,  as  stated  in  the  bonds,  is  the  same  as  it 
would  have  been  if  Foot  and  Hayter  had  lent  the  money  to  the  church- 
wardens, and  they  had  given  the  bonds  for  the  loan,  and  had  then  paid 
the  debt  due  for  work  by  returning  the  money  to  those  who  lent  it. 
When  parties  agree  that  a  transaction  shall  have  the  same  result  as 
would  exist  if  money  had  passed  and  repassed  from  one  to  the  other, 
it  has  been  decided  that  this  agreement  is  to  be  carried  out  by  the  law. 
These  decisions  are  salutary,  as  they  give  effect  to  the  intention 
*of  the  parties  ;  and  I  consider  them  to  support  the  validity  of  r*c>QA 
these  bonds,  as  far  as  this  objection  is  concerned  ;  Hart  v.  Nash,  ^ 
2  C.  M.  &  R.  387,t  Hooper  v.  Stevens,  4  A.  &  E.  71  (E.  C.  L.  R.  vol. 
81),  Tumey  v.  Dodwell,  8  E.  &  B.  186  (E.  C.  L.  R.  vol.  77).  It  was  fur- 
ther objected  that  these  bonds  were  to  secure  a  past  debt,  and  were  ret- 
rospective, and  therefore  void,  according  to  Rex  v.  Dursley,  5  A.  &  E. 
10  (E.  C.  L.  R.  vol.  81),  where  the  repairs  were  done  in  1825  and  1826, 
and  the  resolution  to  borrow,  to  pay  the  debt  due  for  them,  was  come 
to  in  1881,  and  the  bonds  were  given  in  1832.  It  is  important,  on 
iiccount  of  the  rate-payers,  that  the  principle  of  this  decision  should 
he  maintained  ;  but  the  facts  there  do  not  seem  to  me  to  make  it  appli- 
cable to  the  present  case.  Here  the  resolution  of  the  vestry  to  make 
the  alterations,  and  to  borrow  if  need  should  be,  was  come  to  in  June, 
1826 ;  and  the  resolution  to  accept  the  contract  of  Messrs.  Foot  and 
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Hayter  to  do  the  work  for  2300Z.,  and  to  borrow  2000Z.  on  the  rates, 
was  made  in  December,  1826 ;  and  the  consents  of  the  incumbent  and 
bishop  were  given  early  in  1827 ;   and  the  work  was  done  between 
29th  June,  1826,  and  29th  March,  1830 ;  and  the  bonds  were  giveii  on 
27th  March,  1830,  to  deduct  400Z.,  the  balance  which  then  had  accmel 
due  to  Messrs.  Foot  and  Hayter  on  completion  of  their  contract.    The 
resolution  to  borrow  ought  not  to  be  acted  on  before  the  money  is 
wanted  for  payment  of  the  charge  to  which  it  relates  :  any  loan  heLn 
that  time  would  be  a  waste  of  interest.    The  400Z.  here  secured  appears 
to  be  the  last  instalment  of  the  contract  for  23002. ;  and  there  is 
nothing  to  show  that  the  payment  was  not  made  as  soon  as  it  was  dae 
in  the  ordinary  and  regular  course  of  business.     It  was  therefore  a  loan 
*ft5n  *^  *P*y>  ^^*  ^  P^^  debt,  as  described  in  Bex  v.  Dursley,  but  a 
-^  present  debt  as  soon  as  it  became  duo. 
Fourthly,  it  was  objected  that  the  principal  ought  to  have  been  pud 
off  at  least  in  twenty  years ;  that  it  was  the  duty  of  the  obligees  to  see 
that  this  was  done,  and  that  they  have  forfeited  their  right  of  recoveiy 
against  the  present  rate-payers  by  reason  of  their  omission  in  this 
respect.     But  it  seems  to  me  that  this  objection  also  fails.     Stat.  58 
G.  3,  c.  45,  s.  59,  suggests  that  at  least  one-twentieth  of  the  principal 
should  be  raised  by  rate  annually ;  but  it  does  not  require  that  the  bond 
should  be  in  that  form ;  neither  does  it  create  any  duty  in  the  obligee 
to  attend  to  that  suggestion.     In  case  of  future  legislation,  justice 
towards  the  future  rate-payers  seems  to  require  that  the  bond  should 
require  the  obligee  either  to  enforce  payment  of  part  of  the  principal 
annually,  or  to  lose  it ;  but  it  has  not  done  so  by  the  enactment  in 
question.     All  interest  was  paid  down  to  29th  March,  1850 ;  but  all 
the  principal  and  the  interest  accruing  after  that  time  is  now  claimed 
to  be  due.     In  the  case  of  an  ordinary  bond  the  debt  would  remain ; 
and  in  the  case  of  a  bond  making  a  charge  on  rates  it  seems  to  be  laid 
down,  in  Rex  v.  Carpenter,  6  A.  &  E.  794  (E.  C.  L.  R.  vol.  33),  that 
the  obligee  has  not  the  duty  to  compel  the  parish  officers  to  make  an 
annual  provision  for  the  reduction  of  the  principal.     There  the  bond 
was  given  in  1807,  under  stat.  22  G.  3,  c.  83,  charging  the  poor-rates 
and  making  no  provision  for  repaying  the  principal ;  stat.  42  G.  3,  c. 
74,  had  empowered  the  guardians  to  pay  off  a  part  of  the  principal  of 
such  bonds  annually ;  and  stat.  43  G.  3,  c.  110,  required  them  annii- 

*fi291  ^^^^  ^  ^^  ^^  ^  *®^  thiity  in  1807,  it  was  the  clear  duty  of  the 
-^  obligors  to  pay  off  a  part  of  the  principal  annually :  and  thej 
paid  only  the  interest,  without  any  principal,  down  to  1836.  Kever- 
theless  it  was  held  that  the  whole  of  the  principal  remained  due ;  and 
a  mandamus  was  granted  to  enforce  that  duty.  No  valid  distinction 
between  that  case  and  the  present  has  ever  been  pointed  out :  and  this 
decision  appears  to  me  to  be  an  answer  to  the  objection  now  under  consi- 
deration. Peremptory  mandamus  awarded.(a) 

(a)  Beported  \>j  Francis  Ellis,  Eaq. 
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The  QUEEN  v.  JOHNSON  LIGHTFOOT.    June  21. 

A  lamBoni  dnly  iswed  by  a  juitioe  against  the  pQtatiTO  father  of  an  English  bastard  ohild  was 
serred  on  the  putative  father  in  Scotland,  whore  ho  had  gone  to  reside.  Ho  did  not  attend 
before  the  justices  in  pettj  sessions.  On  proof  of  this  service  in  Scotland,  and  that  it  was  in 
laffieient  time  to  hare  enabled  -the  putative  father  to  attend,  the  justices  heard  the  case  and 
made  the  filiation  and  maintenance  order. 

Tbe  order  having  been  brought  up  by  eertiorari, 

1i«ld,  by  Coleridge,  Erie,  and  Crompton,  Js.,  that  service  out  of  England  and  Wales  was  not 
due  service  under  stat  7  A  8  VioL  e.  101,  ss.  2  and  3;  and  the  order  was  quashed.  Lord 
Campbell,  C.  J.,  disseniiente. 

R.  Hall  had  obtained  a  rule  Nbi  to  qnash  an  order  of  filiation  and 
maintenance  made  at  petty  sessions  in  the  West  Biding  of  Yorkshire. 
The  objection  raised  by  the  affidavits  was  that  the  summons  was  not 
properly  served.  The  following  statement  of  the  facts  appearing  on 
the  affidavits  is  taken  from  the  judgment  of  Lord  Campbell,  G.  J. 
<(  On  the  Slst  day  of  October,  1853,  Jane  Jackson,  then  residing  with- 
in the  petty  sessional  division  of  Osgoldcross,  in  the  West  Riding  of 
tbe  county  of  York,  having  been  there  delivered  of  a  bastard  child, 
irithin  twelve  calendar  months,  made  application  to  ^Robert  r^noo 
Buchanan,  Esq.,  one  of  her  Majesty's  justices  of  the  peace  for  ^ 
the  West  Riding,  and  acting  for  the  said  division,  for  a  summons  to  be 
served  upon  Johnson  Lightfoot,  whom  she  alleged  to  be  the  father  of 
this  child.  The  said  justice  thereupon  issued  his  summons  to  the  said 
Johnson  Lightfoot  to  appear  at  a  petty  session,  to  be  holden  at  Ponte- 
fract  for  this  division,  on  the  17th  of  November  following,  to  answer 
her  complaint  touching  the  premises.  Johnson  Lightfoot,  a  British 
subject,  who  had  recently  been  living  at  Gastleford  within  the  said  divi- 
sion, in  the  said  West  Riding,  was  then  living  at  Portobello,  near  Edin- 
burgh, in  Scotland,  where  he  had>  gone  to  reside  for  the  purpose  of 
carrying  on  his  business  of  a  glass  bottle  manufacturer ;  and  he  had  then 
no  place  of  abode  in  England.  He  was  personally  served  with  the 
summons  at  Portobello,  on  the  last  day  of  October  or  the  Ist  of  No- 
vember, in  time  to  have  enabled  him  easily  to  have  appeared,  in  obedi- 
ence to  the  summons,  at  Pontefract  on  the  17th  of  November.  How- 
ever he  did  not  appear,  nor  did  any  one  on  his  behalf  appear,  at  the 
petty  session  then  and  there  held.  At  such  petty  session  two  justices, 
on  proof  of  the  service  of  the  summons  as  above  stated,  and  on  the 
evidence  of  the  mother,  corroborated  in  material  particulars  by  other 
testimony  to  the  satisfaction  of  the  said  justices,  adjudged  the  said 
Johnson  Lightfoot  to  be  the  putative  father  of  such  bastard  child,  and 
xuade  the  order  of  bastardy  appealed  against." 

In  last  Trinity  Term,(a)  Dearsley  showed  cause,  and  *R.  Hall  r*^^! 
was  heard  in  support  of  the  rule.     The  argument  is  omitted,  as  ^ 
its  course  sufficiently  appears  from  the  judgments. 

Our,  adv.  vulL 

(a)  June  4th,  1856.    Before  Lord  Campbell,  G.  J.,  Coleridge,  Erie,  and  Crompton,  Js. 
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CRoaiPTON,  J.,  now  stated  that  Coleridge  and  Erie,  Js.,  concurred 
with  him  in  thinking  that  the  rule  must  be  absolute  to  quash  the  con- 
viction ;  but  that  Coleridge,  J.,  not  having  had  an  opportunity  of  pe- 
rusing the  judgment  he  was  about  to  read,  its  reasoning  most  be 
considered  as  that  of  Erie,  J.,  and  himself  only.  His  Lordship  then 
road  the  following  judgment. 

I  think  that  the  service  in  Scotland  of  a  summons  in  bastardv  is  not 
8ufficient  to  support  an  order  made  on  the  non-appearance  of  the  putv 
tive  father.  By  stat.  7  &  8  Vict.  c.  101,  s.  75,  the  Act  is  to  extend 
only  to  England  and  Wales ;  and  Scotland,  for  the  purposes  of  the  Act, 
may  be  taken  as  a  foreign  country ;  and  the  question  really  is,  whether 
service  in  a  foreign  country  is  sufficient.  I  think  that  the  summons 
and  the  service  of  the  summons  are  in  the  nature  of  process,  and  of  a 
proceeding  in  the  bastardy  cause,  and  that  it  has  no  force  beyond  Eng- 
land and  Wales. 

I  think  the  service  mentioned  in  the  Act  must  mean  a  service  in 
England  and  Wales.  If  the  Act  had  not  been  limited  to  England  and 
Wales,  it  would  probably  have  been  deemed,  as  an  Act  of  the  United 
Kingdom,  to  have  had  operation  as  to  procedm*e  in  the  United  King- 
dom only.  I  know  of  no  instance  of  process  being  sufficiently  served 
in  a  foreign  country  except  under  the  special  provisions  of  some  statute ; 
and  I  do  not  think  that  it  can  have  been  intended  to  compel  parties  to 
^^^^-.  come  from  a  foreign  country  under  such  summons.  If  service 
-*  *in  Scotland  would  be  sufficient,  I  see  no  reason  why  a  person 
may  not  be  served  in  Australia.  The  statute  says  that  the  summons 
shall  be  served  six  days  at  the  least  before  the  petty  sessions ;  and 
it  must  be  for  appearance  at  a  petty  session  to  be  holden  at  the  expira- 
tion of  six  days  at  the  least  from  the  hearing  the  application.  I  can- 
not think  that  it  would  be  within  this  enactment  to  serve  a  person  in 
Australia  with  a  summons  for  a  petty  session  to  be  holden  in  a  vear ; 
and  I  think  that  the  number  of  days  tends  to  show  that  the  Legislature 
were  contemplating  the  service  within  the  realm  of  England  and  Wales. 
I  think,  therefore,  that  the  statute  should  be  construed  as  providing  for 
procedure  and  service  in  England  and  Wales  only;  and  that,  there 
being  no  service  of  the  summons  within  the  country  to  which  the  Act 
extends,  the  adjudication  must  be  taken  as  made  without  service  of  the 
summons ;  and,  consequently,  that  the  order  is  bad. 

Lord  Campbell,  C.  J.(a) — The  only  serious  objection  to  the  validity 
of  this  conviction  rests  on  the  sufficiency  of  the  service  of  the  sum- 
mons. By  Stat.  7  &  8  Vict.  c.  101,  ss.  2  and  3,  it  is  enacted,  That  the 
mother  of  a  bastard  child  may  <<  make  application  to  any  one  jostice 
of  the  peace  acting  for  the  petty  sessional  division  of  the  county,  or 
for  the  city,  borough,  or  place  in  which  she  may  reside,  for  a  summons 
to  be  served  on  the  man  alleged  by  her  to  be  the  father  of  such  child  ;'* 

(a)  Thii  judgment  wu  read  hj  Erie,  J. 
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«and  such  justice  of  the  peace  shall  thereupon  issue  his  summons  to 
the  person  alleged  to  be  father  of  such  child  to  appear  at  a  petty  ses- 
sion to  be  holden  after  the  *expiration  of  six  days  at  least  r^no^ 
for  the  petty  sessional  division,  city,  borough,  or  other  place  in  •-  " 
irhich  such  justice  usually  acts,"  and  that  "on  the  appearance  of  the 
person  so  summoned,  or  on  proof  that  the  summons  was  duly  served 
an  such  person^  or  left  at  his  last  place  of  abode  six  days  at  least 
before  the  petty  session,  the  justices  in  such  petty  session  shall  hear 
the  evidence  of  such  woman,  and  such  other  evidence  as  she  may  pro- 
duce, and  shall  also  hear  any  evidence  tendered  by  or  on  behalf  of  the 
person  alleged  to  be  the  father ;  and  if  the  evidence  of  the  mother  be 
corroborated  in  some  material  particular  by  other  testimony,  to  the  satis- 
faction of  the  said  justices,  they  may  adjudge  the  man  to  be  th«  putative 
father  of  such  bastard  child  ;"  &c.  His  Lordship  then  stated  the  effect 
of  the  affidavits,  as  ante,  p.  822,  and  proceeded  as  follows. 

I  am  of  opinion  that  the  summons  was  <<  duly  served,"  and  that  the 
order  is  valid.  There  seems  to  be  no  doubt  that  the  summons  was  duly 
issued.  To  give  jurisdiction  to  the  justice  who  issued  it,  the  statute 
docs  not  require  as  a  condition  that  the  alleged  putative  father  should 
then  have  been  residing  within  the  division,  or'  within  any  county,  city, 
borough,  or  place  in  England,  although  he  must  either  have  been  resi- 
dent within  the  Queen's  allegiance,  or  have  been  a  native  born  British 
subject,  and  so  bound  to  obey  the  laws  of  the  United  Kingdom.  Still, 
to  give  the  justices  at  the  petty  sessions,  held  on  the  17th  of  November, 
jurisdiction  to  hear  the  case  and  to  make  the  order,  the  summons  must 
have  been  proved  before  them  to  have  been  "  duly  served'*  on  Lightfoot. 
If  the  language  of  the  statute  had  been  "  on  proof  that  the  summons 
ys9A  personally  served"  I  should  have  had  no  doubt  that  proof  of  a  per- 
sonal *service  at  Portobello,  in  ample  time  to  enable  him  to  p^oopt 
attend  the  petty  sessions  at  Pontefract  on  the  17th  of  Novem-  *■ 
ber,  had  he  been  so  inclined,  would  have  been  sufficient.  This  contro- 
versy seems  to  me  to  bear  no  resemblance  to  the  cases  depending  upon 
questions  as  to  the  jurisdiction  of  courts  over  causes  of  action  arising 
beyond  the  territory  over  which  their  process  runs.  The  matter  here 
in  dispute  was  entirely  of  a  civil  nature,  viz.,  the  obligation  to  maintain 
a  child ;  and  the  defendant  might  have  been  examined  as  a  witness  oq 
his  own  behalf.  The  cause  of  action  did  arise  within  the  district  over 
which  the  justices  had  jurisdiction :  and  the  only  condition  required  to 
enable  them  to  hear  the  case  and  to  make  the  order  was  that  Lightfoot 
should  be  duly  served  with  the  summons.  He  being  a  British  subject, 
had  the  service  been  at  Boulogne  or  Ostend  in  ample  time  to  enable 
him  to  appear  at  the  petty  session,  in  person  or  by  his  agent,  I  should 
bave  thought  the  service  sufficient.  The  condition  on  which  the  justices 
are  to  have  jurisdiction  is  not  only  literally,  but  is  substantially,  com- 
plied with  by  this  personal  service.     We  must  likewise  tear  in  mind 
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that  although  the  party  summoned  do  not  appear  he  commits  no  offeree, 
he  incurs  no  forfeiture.  He  is  not  compelled  to  come  to  the  pettj 
session,  but  is  allowed  to  appear  by  his  agent  and  to  offer  any  eTidence 
for  the  purpose  of  showing  that  he  is  not  the  father  of  the  child ;  and, 
should  he  not  appear,  either  in  person  or  by  his  agent,  there  is  iw 
reason  to  suppose  that  injustice  will  be  done ;  for  judgment  does  not  pass 
against  him  by  default;  and  still  the  justices  can  only  adjudge  him  to 
be  the  putative  father  of  the  child  on  the  evidence  of  the  mother,  cor- 
roborated in  some  material  particular  by  other  testimony  to  their  9atu- 
^9<99r[  /^^^^*     '^But  great  injustice  might  be  done,  particularly  in  the 

^  counties  of  England  bordering  on  Scotland,  if  the  father  of  % 
bastard  child,  by  residing  for  twelve  months  in  a  parish  in  Scotland 
adjoining  the  parish  in  England  in  which  the  child  was  begotten  and 
born,  might  defy  the  law  and  throw  the  burden  of  maintaining  the 
child  entirely  on  the  unfortunate  mother.  If  the  service  in  Scotland 
would  have  been  good,  personal  service  being  required  by  the  statute, 
I  think  personal  service  is  equally  good,  the  statute  saying,  <<  on  proof 
that  the  summons  was  duly  served  on  such  person  ;*'  for  personal  ser- 
vice must  be  dtM  service  wheresoever  it  may  take  place,  sapposing 
always  that  the  party  served  may  conveniently  comply  with  it ;  and 
this  qualification  answers  the  objection  that  the  service  may  be  at  Rome 
or  in  Australia.  Here  an  interval  of  seventeen  days  was  allowed  to 
intervene  between  the  date  of  the  summons  and  the  petty  sessions  at 
which  the  hearing  was  to  take  place ;  and  this  interval,  according  to 
circumstances,  might  be  extended  so  as  to  give  a  sufficient  opportunity 
to  the  party  summoned  to  appear  either  in  person  or  by  his  agent  If 
such  an  opportunity  was  not  proved  to  have  been  given,  the  summons 
would  not  have  been  duly  served,  and  the  justices  would  not  have  had 
jurisdiction  to  make  the  order.  In  supposing  that,  under  the  circum- 
stances of  this  case,  it  was  the  intention  of  the  Legislature  that  the 
justices  should  have  jurisdiction,  I  can  see  nothing  contrary  to  the 
principles  of  general  jurisprudence,  or  the  analogies  by  which  we  ought 
to  be  guided.  By  the  common  law  of  England  in  respect  of  a  cause  of 
action  arising  in  England,  an  English  subject  might  have  been  sued  and 
outlawed,  without  process  being  served  upon  him.  Upon  a  cause  of 
n,c^nQ-f  '^action  arising  in  Scotland,  the  Court  of  Sessions  has  jurisdictioa 

-^  to  proceed  and  adjudicate,  without  personal  service  of  any  som- 
mons,  after  the  defendant  has  been  required  to  appear  by  public  procla- 
mation at  the  cross  of  Edinburgh  and  the  pier  of  Leith.  I  do  not  think  it 
necessary  to  give  any  opinion  upon  the  construction  of  the  Bankrupt 
Act  12  &  13  Vict.  c.  106,  s.  251,  as  to  a  bankrupt  not  surrendering 
after  notice  of  the  adjudication  served  upon  him  personally,  or  left  at 
his  usual  or  last  known  place  of  abo^de  or  business,  or  to  consider  the 
cases  where  a  person,  on  not  obeying  a  summons  requiring  personal 
appearance,  is  liable  to  be  arrested  and  imprisoned  under  a  warrant,  as 
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8uch  cases  must  be  governed  by  c9nsiderationB  essentially  different  from 
the  present,  where  the  object  of  the  summons  is  only  to  enable  the 
magistrates  at  petty  sessions  to  inquire  into  the  paternity  of  the  child, 
and  the  party  summoned  may  protect  himself  without  personal  attend- 
ance. I  must  notice,  however,  the  argument  arising  from  sect.  75  of 
Stat.  7  &  8  Vict.  c.  101,  which  enacts  ^^  that  this  Act  shall  extend  only 
to  England  and  Wales."  But  this  is  evidently  intended  merely  to  pre- 
vent the  Act  from  having  a  general  operation  over  the  United  King- 
dom with  regard  to  ^^  the  laws  relating  to  the  poor,"  and  can  have  nothing 
to  do  with  the  incidents  of  a  proceeding  before  English  petty  sessions 
respecting  the  maintenance  of  a  bastard  born  in  England. 

For  these  reasons  I  am  of  opinion  that  the  conviction  is  lawful,  and 
ought  to  be  affirmed:  but,  my  learned  brothers  being  of  a  contrary 
Opinion,  the  conviction  must  be  quashed.  Order  quashed. 


♦SAMUEL  DULY  v.  CHARLES  SHARWOOD.  Ju7ie  21.  [*830 

Plaintiff  was  appointed,  hj  the  Jntticct  of  the  eoanty  of  S.  in  Quarter  Sessions,  Inspector  of 
weights  and  measores,  for  a  district  comprising  the  town  of  B.  Subsequently  the  town  of  B. 
wss  incorporated,  and  obtained  a  grant  of  a  separate  conrt  of  quarter  sessions.  The  recorder 
of  B.,  in  Quarter  Sessions  for  B.,  appointed  defendant  inspector  of  weights  and  measurea. 
The  jnsticcs  for  the  borough  of  B.  in  petty  sessions  appointed  the  plaintiff  inspector. 

On  a  ease  stated  without  pleadings,  in  which  the  question  was  whether  the  appointment  was  in 
the  Reoorder  in  Qoarter  Sessions,  or  the  justices  of  the  borough  in  petty  sessions : 

Held,  that  it  was  in  neither,  but  in  the  Quarter  Sessions  for  the  county  of  S.,  in  rirtue  of  whose 
appointment  the  plaintiff  recovered. 

This  was  a  case  stated  for  the  opinion  of  the  Court  without  any 
pleadings.  The  town  of  Brighthelmston  (commonly  known  as  and 
hereinafter  called  Brighton),  was,  by  stat.  6  G.  4,  c.  clxxix.(a)  (1825), 
placed  under  the  general  control  and  management  of  a  body  of  com- 
missioners, and  so  continued  until  its  incorporation  by  charter  in  1854, 
as  hereinafter  mentioned:  but  it  does  not  appear  that  they  had  or 
exercised  (except  within  the  market  place,  the  Act  requiring  them  to 
erect  a  weighing  house  in  or  near  the  market,  and  keep  proper  standard 
weights  and  measures  to  be  used  by  persons  selling  there  on  the  requi- 
sition of  buyers)  any  particular  power  or  supervision  with  regard  to 
weights  and  measures. 

In  or  about  the  year  1826,  the  inhabitants  of  the  parish  of  Brighton, 
under  the  provisions  of  stat.  87  G.  3,  c.  143  (which  relates  to  weights), 
and  stat.  55  G.  3,  c.  48  (which  relates  to  measures),  procured  proper 
standard  weights  and  measures  for  the  use  of  the  said  parish,  and, 
in  pursuance  of  the  said  Acts,  at  a  vestry  holden  *for  the  r^an^ 
purpose,  nominated  certain  persons  examiners  of  weights  and  ^ 
measures  within  the   said  parish,  which  persons   were   subsequently 

(a)  *'  For  the  better  regulating,  paring,  improving,  and  managing  the  town  of  Brighthelmston, 
in  the  county  of  Sussex,  and  the  poor  thereof    (Local  and  personal,  pubUo.) 
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appointed  to  that  office  by  the  justices  of  the  peace  of  the  county,  act- 
ing in  petty  sessions  for  the  petty  sessional  division  within  which  the 
said  parish  of  Brighton  was  situate.  The  weights  and  measures  vere 
paid  for  out  of  the  poor-rates  of  the  said  parish,  and  deposited  at  the 
Town  Hall  (then  vested  in  the  Brighton  Town  Commissioners)  under 
the  control  of  the  examiners.  The  nomination  and  appointment  of 
examiners  for  the  said  parish  was  annually  made  in  the  same  manner 
until  the  closing  of  their  year  of  office  next  after  the  incorporation  of 
the  borough  of  Brighton  as  hereinafter  mentioned,  namely,  until  the 
18th  day  of  May,  1855:  and  the  county  justices  from  time  lo  time 
fixed  the  recompense  to  be  made  to  such  examiners  for  their  time  and 
trouble  in  the  execution  of  their  office.     Upon  the  passing  of  stat 

4  &  5  W.  4,  c.  49,  the  justices  of  the  peace  of  the  county  of  Sussex, 
in  quarter  sessions  assembled,  in  pursuance  of  sect.  5  of  that  Act, 
determined  the  number  of  imperial  standard  weights  and  measures 
which  they  deemed  requisite  for  the  comparison  of  all  weights  and 
measures  within  the  said  county,  and  appointed  the  plaintiff  inspector 
for  a  district  of  the  said  county,  coextensive  with  the  petty  sessional 
division  within  which  the  said  parish  of  Brighton  was  situate,  and  of 
which  it  formed  part  as  aforesaid :  and  under  his  care  one  copy  of  the 
«aid  imperial  standard  weights  and  measures  was  deposited.     By  stat. 

5  &  6  W.  4,  c.  63  (passed  9th  September,  1835),  the  last-mentioned 
statute  was  repealed ;  and  by  the  17th  section  it  was  provided  that  the 
justices  of  the  peace  of  every  county,  riding  or  division,  or  county  of 
*ft^91  **  ^^^y*  ^^  county  of  a  town,  should,  at  the  general  or  quarter  ses- 

-^  sions  of  the  peace  next  after  the  passing  of  the  said  Act,  appoint 
a  sufficient  number  of  inspectors  of  weights  and  measures,  and  should 
allot  to  each  inspector  a  separate  district,  and  should  direct  what  remu- 
neration should  be  made  to  such  inspectors.  By  sect.  25  of  the  same 
statute  it  was  provided  that  in  the  town  of  Berwick  upon  Tweed,  and 
all  other  places  which  had  been  or  should  be  thereafter  authorized  under 
the  provisions  of  any  Act  of  Parliament,  whether  local  or  otherwise,  to 
appoint  inspectors  or  examiners  of  weights  and  measures,  and  in  all  other 
places  which  had  been  or  should  be  thereafter,  by  charter.  Act  of  Par- 
liament or  otherwise,  possessed  of  legal  jurisdiction,  and  which  bad 
been  or  should  be  thereafter  provided  with  copies  of  the  imperial 
standard  weights  and  measures  verified  and  stamped  at  the  Exchequer, 
it  should  be  lawful  for  the  magistrates  of  such  places,  or  for  any  other 
persons  who  might  be  so  authorized  as  aforesaid,  to  appoint  an  inspec- 
tor or  inspectors  of  weights  and  measures,  within  the  limits  of  their 
respective  jurisdictions ;  and  such  inspectors  so  appointed  should,  within 
such  limits,  exclusively  have  the  same  powers  and  discharge  the  same 
duties  as  the  inspectors  of  weights  and  measures  appointed  under  that 
Act  by  the  county  justices.  Under  the  provisions  of  the  last-mentioned 
Act,  the  justices  of  the  peace  of  the  county  of  Sussex,  in  quarter  se^ 
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sions  assembled,  reappointed  the  plaintiff  inspector  for  the  same  district 
as  that  for  which  he  had  been  before  appointed ;  and  such  appointment 
(except  so  far  as  it  is  affected  by  the  charges  and  proceedings  herein- 
after mentioned)  continues  subsisting.     By  virtue  of  such  appointment 
the  plaintiff  solely  stamped  all  weights  and  ^measures  within  his  r^r^qq 
district,  including  the  said  parish  of  Brighton,  up  to  the  time  ^ 
of  his  appointment  by  the  justices  of  the  borough  of  Brighton  as  here- 
inafter mentioned ;  but  he  never  acted  in  the  inspection  or  examination 
of  weights  and  measures  within  the  said  parish,  those  duties  having 
been  always  discharged  by  the  examiners  nominated  by  the  vestry  and 
appointed  by  the  justices  in  petty  sessions  as  before  stated.     When 
the  said  examiners  ceased  to  discharge  the  duties  of  their  office,  the 
eopies  of  the  standard  weights  and  measures,  of  which  they  had  had 
the  control,  were  left  at  the  Town  Hall  in  Brighton ;  and,  on  the  trans- 
fer of  the  property  and  powers  of  the  Brighton  town  commissioners  to 
the  corporation  (on  29th  May,  1855),  they  passed  into  the  hands  of  the 
defendant  as  the  town  clerk  of  Brighton,  in  whose  possession  they  still 
remain.     On  the  1st  day  of  April,  1854,  Her  Majesty's  charter  of 
incorporation  was,  by  virtue  of  the  provisions  of  stat.  5  &  6  W.  4,  c.  76, 
and  Stat.  7  W.  4  &  1  Vict.  c.  78,  granted  to  the  town  of  Brighton  ; 
and  it  became  a  municipal  borough,  coextensive  with  the  parish.     On 
the  16th  day  of  December,  1854,  a  separate  Court  of  Quarter  Sessions 
vas  granted  to  the  said  borough.     On  the  28th  day  of  December,  1854, 
a  separate  commission  of  the  peace  was  issued  for  the  said  borough  in 
accordance  with  stat.  6  &  6  W.  4,  c.  76,  s.  98 ;  and  the  magistrates,  who 
are  hereinafter  referred  to,  were  thereby  appointed  justices  of  the  peace 
for  the  said  borough.     In  January,  1855,  Edwin  James,  Esq.,  Q.  C, 
was  appointed  Recorder  of  the  said  borough.     By  stat.  5  &  6  W.  4, 
c.  76,  s.  105,  it  is  provided  that  the  Recorder  of  every  borough  shall 
sit  as  sole  Judge  of  the  Quarter  Sessions  of  the  peace  for  the  said 
*borough,  and  such  Court  of  Quarter  Sessions  of  the  peace  shall  r#nq - 
be  a  Court  of  Record,  and  shall  have  cognisance  of  all  crimes,  ^ 
offences,  and  matters  whatsoever  cognisable  by  any  Court  of  Quarter 
Sessions   of  the  peace   for  counties  in  England,  and  that  the   said 
Recorder  shall  have  power  to  do  all  things  necessary  for  exercising 
8nch  jurisdiction,  notwithstanding  his  being  such  sole  judge,  as  fully  as 
any  such  last-mentioned  Court.     Provided,  nevertheless,  that  no  Re- 
corder by  virtue  of  his  office  shall  have  power  to  make  or  levy  any 
county  rate,  or  rate  in  the  nature  of  a  county  rate ;  or  to  grant  any 
license  or  authority  to  any  person  to  keep  an  inn,  alehouse,  or  victual- 
ling-house to  sell  excisable  liquors  by  retail ;  or  to  exercise  any  of. 
the  powers  herein  specially  vested  in  the  council  of  such  borough.     On 
the  19th  day  of  July,  1855,  the  magistrates  of  the  said  borough  of 
Brighton  acting  under  the  commission  of  the  peace  for  the  said  bor- 
ough, at  a  meeting  convened  for  the  purpose,  appointed  the  plaintiff 
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inspector  of  weights  and  measures  within  the  said  borongh ;  since  whick 
appointment  he  (the  plaintiff)  has  ceased  to  act  within  the  said  borough 
nnder  his  appointment  as  inspector  by  the  county  justices  as  before 
stated.  At  the  general  Quarter  Sessions  of  the  peace  holden  for  the 
said  borough  on  the  following  day  (namely  on  the  20th  day  of  July, 
1855),  the  said  Recorder  appointed  one  Thomas  Strutt  Stuart  inspector 
of  weights  and  measures  for  the  said  borough.  The  plaintiff  subse- 
quently demanded  of  the  defendant  the  possession  of  the  last-mentioned 
copy  of  the  standard  weights  and  measures  which  had  been  so  left  at 
the  Town  Hall  as  aforesaid ;  and  the  defendant,  then  and  still  bemg 
^anr-y  towu  clerlc  of  the  said  borough,  refused  to  *deliver  them  up  to 
^  him.  All  the  hereinbefore  mentioned  Acts  of  Parliament  are  to 
form  part  of  the  case,  and  to  be  referred  to  by  the  Court  or  comisel 
in  the  argument.  Brighton  is  not  a  county  of  a  city  or  county  of  a 
town  in  itself. 

The  question  for  the  opinion  of  the  Court  is : 

Whether  the  power  of  appointing  to  the  office  of  inspector  of  weights 
and  measures  within  the  said  borough  was  by  law  vested  in  the  magis- 
trates, or  the  Recorder  of  the  said  borough. 

The  case  was  argued  in  last  Easter  Term  (a)  by 

Foote  for  the  plaintiff,  and  Phipson  for  the  defendant.  The  only 
authority  cited  on  either  side  was  Regina  v.  Recorder  of  Hull,  S  A.  k 
E.  688  (B.  C.  L.  R.  vol.  85).  The  nature  of  the  case  renders  it  unne- 
cessary to  repeat  the  arguments.  Our.  adv,  tmlt. 

Crompton,  J.,  now  delivered  judgment. 

We  are  of  opinion  that  the  Recorder  had  no  power  to  make  the 
appointment  in  question.  He  has,  by  the  105th  section  of  the  Muni- 
cipal Corporation  Act,  cognisance  of  all  matters  cognisable  by  the 
Quarter  Sessions  for  counties :  and  it  has  been  held  in  Regina  v.  The 
Recorder  of  Hull  that  the  jurisdiction  under  this  section  applies  to  the 
appointment  and  investigation  of  the  accounts  of  the  inspectors  of 
weights  and  measures,  where  there  were  officers  of  such  a  nature  iHthin 
the  jurisdiction  of  the  Quarter  Sessions  of  the  place,  being  a  county 
of  itself,  and  throughout  the  principal  part  of  which  the  municipal 
*R^fil  j^™<^^c*^^^  under  stat.  *5  &  6  W.  4,  c.  76,  extended.  In 
-'  Regina  v.  The  Recorder  of  Hull  there  was  an  office  which  was 
subject,  under  the  Weights  and  Measures  Acts,  to  the  Quarter  Sessions 
of  the  old  city  and  county ;  and  the  Recorder,  as  the  new  Court  of 
Quarter  Sessions,  was  held  to  have  that  jurisdiction,  although  the 
whole  of  the  county  was  not  comprised  within  the  limits  of  the  new 
corporation.  In  the  present  case,  however,  the  office  was  either  one 
under  the  justices  of  the  county  of  Sussex,  in  quarter  sessions  assem- 
bled, under  the  17th  section,(i)  or  under  the  justices  out  of  sessions, 

(a)  April  29tli.    Before  Lord  CadipbeU,  C.  J.,  Erie  ud  Crompton,  Ji 
\b)  Of  Btat  5  A  6  W.  4,  e.  03. 
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under  the  25th.  In  neither  case  is  the  office  of  such  a  nature  as  that 
the  appointment  would  vest  in  the  Recorder,  who  could  only  take  what 
a  Quarter  Sessions  of  the  corporation  with  the  powers  of  a  county 
Quarter  Sessions  could  take,  but  cannot  meddle  with  an  office  where 
the  officer  is  to  be  either  a  county  district  officer  or  an  officer  to  be 
appointed  by  justices  out  of  sessions.  From  the  complicated  facts  as 
to  the  two  offices  of  inspectors  and  examiners,  we  have  entertained 
considerable  doubt  whether  the  appointment  is  to  be  made  by  the 
magistrates  of  the  county  in  petty  sessions,  or  magistrates  of  the 
borough  in  petty  sessions,  or  by  the  Quarter  Sessions  of  the  county : 
but,  upon  the  whole,  we  think  that  the  real  office  was  that  of  a  district 
in  the  county  of  Sussex :  that  the  justices  of  that  county  in  quarter 
sessions  assembled  had  the  appointment ;  and,  consequently,  that  the 
plaintiff,  who  is  clothed  with  that  appointment,  is  entitled  to  succeed 
in  this  action.    And  we  accordingly  give  our  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


♦The  QUEEN  v.  The  Justices  of  WARWICKSHIRE.  June  21.  [*837 

6Ut  12  A  13  Viet  e.  92,  eoaots,  by  leoi  14,  that  a  party  convioted  by  a  Jnstioe  under  tho  Act 
shall  pay  inch  penalty*  damage,  or  compensation  as  the  Jnstiee  shall  adjudge,  order,  or  award, 
together  with  the  oosts  of  eonyiotion,  to  be  settled  by  such  justice. 

SecL  25  giTes  an  appeal  to  Quarter  Sessions  in  all  oases  where  the  sum  adjudged  to  be  paid  on 
any  conviction  shall  exceed  21, 

Held :  that  this  gi\'es  an  appeal  only  in  eases  where  the  sum  adjudged  to  be  paid  as  penalty, 
damage,  or  compensation,  ezcInsiTe  of  the  costs,  exeeeds  21. 

Therefore,  where  a  party  was  couTicted  and  actjudged  to  pay  2«.  6d,  as  a  penalty,  and  21.  7$.  6d. 
for  costs,  and  gave  notieo  of  appeal,  which  he  afterwards  abandoned,  and  the  Sessions  made 
an  order  upon  him  to  pay  a  certain  sum  to  the  respondent  towards  his  costs  in  the  appeal,  thri 
Court  issued  a  certiorari  to  bring  up  the  last-mentioned  order,  to  bo  quashed.  Though  secL 
26  enacts  that  no  order  shaU  be  removed  by  certiorarL 

J.  W.  HuDDLESTON,  in  last  Easter  Term,  obtained  a  rule  calling  on 
the  keepers  of  the  peace  and  justices  in  and  for  the  county  of  Warwick 
to  show  cause  why  a  writ  of  certiorari  should  not  issue  to  remove  into 
this  Court  all  and  singular  orders  made  by  them,  or  some  of  them,  at 
a  Sessions  of  the  peace  held  at  Warwick  on  or  about  the  81st  day  of 
December  last,  whereby  James  Ward  (now  deceased)  was  ordered  to  pay 
to  William  Powers  the  sum  of  172.  0«.  Sd.  towards  his  costs  occasioned 
by  the  said  J.  Ward  having  given  notice  of  his  intention  to  appeal 
against  a  conviction  of  him,  the  said  J.  Wu*d,  in  the  said  orders  men* 
tioned,  and  entered  into  a  recognisance  so  to  do.  At  the  instance  of, 
&c.,  the  bail  of  the  said  J.  Ward. 

The  following  facts  appeared  upon  the  affidavits. 

On  18th  November,  1885,  Ward  was  charged  before  two  justices  of 
Warwickshire  with  having  cruelly  ill  treated  a  certain  animal,  to  wit,  a 
gelding,  the  property  of  William  Powers,  contrary  to  the  provisions  of 
Stat.  12  &  18  Vict.  c.  92  («<  for  the  more  effectual  prevention  of  cruelty 
to  animals"),  and,  being  convicted,  was  adjudged  «  for  his  said  offence 


837    REOINA  v.  JUSTICES  OF  WARWICKSHIRE.    T.  V.  1856. 

*9^8T  *^  P''^y  *^®  ®^°^  ^^  ^**  ^^'  **^  ^  penalty,  and  also  to  pay  the  sm, 
•^  of  2L  7s,  6d.  for  costs,  and,  in  default  of  immediate  payment 
of  the  said  sums,  to  be  imprisoned"  and  "kept  to  hard  labour  for  the 
space  of  fourteen  days,  unless  the  said  sums  shall  be  sooner  paid."  A 
moiety  of  the  2$.  6d.  to  be  paid  to  the  overseers  of,  &c.,  and  the  other 
moiety  thereof  to  William  Powers,  the  prosecutor ;  and  the  said  sum 
of  21.  7s.  6d.  for  costs  to  be  paid  to  W.  Powers,  the  prosecutor. 

Ward  gave  notice  of  appeal,  and  entered  into  recognisances,  himself 
in  30Z.,  and  two  sureties  each  in  15Z.,  conditioned  for  the  appearance 
of  Ward  at  the  next  General  Quarter  Sessions  for  Warwickshire,  and 
then  and  there  trying  the  appeal,  abiding  the  judgment  of  the  Court, 
and  paying  such  costs  as  by  the  said  Court  should  be  awarded. 

The  next  Quarter  Sessions  for  Warwickshire  were  holden  at  War- 
wick on  31st  December,  1855 ;  but,  before  that  day.  Ward  gave  notice 
to  Powers  of  abandonment  of  the  appeal.  At  the  Sessions,  the  Conrt, 
at  the  instance  of  Powers,  made  an  order,  reciting  the  above  facts,  and 
that  Ward,  being  duly  called  on  his  recognisance,  had  not  appeared, 
and  ordering  that  he  "  do  forthwith,  upon  notice  of  this  order,  pay  or 
cause  to  be  paid  the  penalty  of  2s.  6d.  and  the  sum  of  21.  7s.  6i.  for  the 
costs  as  awarded  by  the  said  conviction.  And  it  is  further  ordered, 
adjudged,  and  awarded  by  this  Court  that  the  said  James  Ward  do 
forthwith,  upon  notice  of  this  order,  pay  or  cause  to  be  paid  unto  the 
said  William  Powers,  the  prosecutor  and  complainant,  the  sum  of  171. 
0«.  8c?.  towards  his  costs  in  the  said  appeal,  and  incident  thereto  and 
occasioned  thereby:  which  said  sum  of  171.  0«.  8d.  appears  to  thia 
Court  to  be  just  and  reasonable  for  such  costs  aforesaid." 

*Ward  died  on  25th  January,  1856.  The  2s.  6i.  and  the  21 
7s.  6c?.  were  paid :  and  payment  of  the  17?.  0«.  8d.  was  demand- 
ed of  his  sureties ;  but  they  refused  to  pay,  and,  before  the  next  Quar- 
ter Sessions,  gave  notice  of  intention  to  make  the  present  motion  for  a 
certiorari.  At  such  next  Sessions,  which  were  holden  in  April,  impli- 
cation was  made,  on  behalf  of  Powers,  to  estreat  the  recognisances ; 
but  the  Court  adjourned  the  case,  in  order  that  the  event  of  the  pre- 
sent motion  might  be  ascertained.     In  last  Term, (a) 

J.  Spooner  and  Bittlestan  showed  cause. — ^By  sect.  26  of  stat.  12  k 
13  Vict.  c.  92,  the  certiorari  is  taken  away ;  the  rule  therefore  most 
be  discharged,  unless  it  is  shown  that  the  Sessions  had  no  jurisdiction. 
It  is  objected  that  the  Sessions  had  no  power  to  give  the  costs  of  the 
appeal,  because  the  appeal  was  a  mere  nullity,  the  statute  giving  no 
appeal.  That  turns  upon  the  language  of  sect.  25,  which  gives  the 
appeal  « in  all  cases  where  the  sum  adjudged  to  be  paid  on  any  convic- 
tion shall  exceed  2?.,  and  in  all  cases  where  imprisonment  shall  be 
adjudged."  It  is  true  that,  as  the  imprisonment  is  here  ordered  only 
in  default  of  the  payment  of  the  sum  adjudged,  this  cannot  be  con- 

(o)  Jane  9Ui.    Befon  Lord  CampbeU,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js. 
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sidered  as  coming  within  the  words  <<  where  imprisonment  shall  he 
ftdjodgcd."  But,  as  the  penalty  adjudged  was  2«.  6d.  and  the  costs  2L 
Is.  6rf.,  "the  sum  adjudged  to  be  paid**  is,  on  the  whole,  21,  10«., 
which  exceeds  the  21,  That  is  what  the  conviction  adjudges ;  and  the 
imprisonment  is  adjudged  unless  the  whole  is  paid.  This  view  is 
strengthened  by  a  comparison  of  sect.  14  with  sect.  18.  *Sect.  r#o^/v 
14  enacts  that  the  party  "convicted  shall  pay  such  penalty,  *- 
damage,  or  compensation  as  the  said  justice  shall  according  to  the  pro- 
visions of  this  Act  adjudge,  order,  or  award,  together  with  the  costs  of 
conviction,  to  be  settled  by  such  justice,  or  be  otherwise  dealt  with 
according  to  the  provisions  of  this  Act:"  Sect.  18  enacts  "that,  in 
every  case  of  a  conviction  under  this  Act,  where  the  sum  imposed  as  a 
penalty,  or  the  amount  awarded  for  compensation  or  damage,  together 
with  costs  (if  any),  by  any  justice  of  the  peace,  for  or  in  respect  of  any 
offence  against  the  provisions  of  this  Act,  shall  not  be  paid  immediately 
upon  the  conviction,  or  within  such  time  as  the  convicting  justice  shall, 
in  the  exercise  of  his  discretion,  appoint  and  limit  in  that  behalf,''  the 
justice  is  to  commit  the  offender  for  any  term  not  exceeding  two  calen- 
dar months,  "unless  payment  be  sooner  made,''  that  is,  clearly,  pay- 
ment of  the  penalty  together  with  the  costs.  It  is  also  objected  that 
the  order  should  have  directed  the  payment  to  be  made  to  the  clerk  of 
the  peace.  (The  Court  having  pronounced  no  judgment  on  this  point, 
the  argument  is  omitted.) 

A.  R,  Adams  and  J.  W.  Buddleston^  contri. — There  can  bo  no  ap- 
peal where  the  Legislature  does  not  give  it  in  direct  terms ;  Regina  v. 
Stock,  8  A.  &  E.  406  (E.  C.  L.  R.  vol.  35).  The  word  "  adjudged," 
in  sect.  25,  is  a  term  of  art,  the  proper  term  for  assigning  the  penalty, 
bat  not  for  expressing  the  amount  of  costs  awarded.  The  proper  term 
for  costs  is  "award,"  as  in  stat.  18  G.  3,  c.  19,  s.  5.  [Bitthston 
referred  to  the  Malicious  Lijuries  Act,  7  &  8  G.  4,  c.  30,  s.  24.]  The 
intended  test  as  to  the  propriety  of  *8ppeal  is  the  gravity  of  the  r^o^^ 
offence,  which  is  measured  by  the  penalty  inflicted :  the  amount  ^ 
of  costs  in  no  way  indicates  it,  but  depends  upon  the  number  of  wit- 
nesses, their  residence,  &c.  By  sect.  14  the  justice  does  not  adjudge 
the  costs,  but  they  are  "  to  be  settled"  by  him.  In  sect.  18  the  penalty 
is  called  a  "  sum  ;"  the  compensation  or  damage  with  the  costs,  "the 
amount  awarded;"  and  the  appeal  clause,  sect.  25,  speaks  of  the 
<<snm"  adjudged  to  be  paid.  Our,  adv,  vult, 

Crompton,  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  that  the  party  in  this  case  had  no  right  of  appeal.  The 
appeal  is  the  creature  of  the  statute,  and  can  only  exist  where  it  can 
elearly  be  collected  from  the  language  of  the  statute  that  it  was  the 
intention  of  the  Legislature  to  give  the  appeal. 

We  think  the  sum  adjudged  to  be  paid  on  conviction  refers  to  the 
sum  in  which  the  party  is  couvicted,  and  does  not  include  the  costs. 
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By  the  14th  section  the  partj  is  to  <<  pay  such  penalty^  damage,  or 
compensation,"  as  the  justice  shall  <<  adjudge,  order,  or  award,  together 
with  the  costs  of  conviction''  (not  given  by  the  justice,  but  by  the  sU- 
tute),  and  which  the  justice  is  to  settle.  The  justice  has  no  power  of 
ordering,  adjudging,  or  awarding  that  the  party  shall  have  costs,  but 
is  merely  to  settle  what  the  costs  shall  be.  His  province  as  to  the 
costs  is  that  of  the  taxing  officer,  not  of  the  judge.  The  sum  adjudged 
to  be  paid  in  the  25th  section  seems  to  us  more  properly  to  relate  to 
the  sum  which  the  party  is  to  pay  by  way  of  penalty  or  compensatioQi 
than  to  the  costs :  and  we  think  that  the  meaning  of  the  Act  is  th&t, 
*5U91  ^^^^^  ^^®  subject-matter  is  of  a  slight  nature,  so  that  *the  pen- 
-'  alty  or  compensation  is  under  the  22.,  the  matter  is  to  rest 
where  it  is,  and  is  not  to  be  removed  into  another  Court. 

The  provision  for  an  appeal,  in  every  case  where  there  is  imprisan- 
ment,  is  in  favour  of  this  view.  We  think  that  the  right  to  appeal  is 
to  depend  on  the  comparative  gravity  of  the  offence,  and  not  on  the 
amount  of  the  costs,  which  do  not  depend  on  the  nature  of  the  offence, 
but  vary  according  to  the  distance  of  the  residence  of  the  parties,  the 
number  of  witnesses,  the  number  of  adjournments^  and  other  shnihr 
matters. 

It  is  sufficient  for  the  decision  of  this  case  to  say  that  it  does  not  ap- 
pear to  us  that  an  appeal  is  given  by  express  words,  and  that  we  cannot 
see  any  sufficiently  expressed  intention  of  the  Legislature  that  there 
should  be  an  appeal  in  a  case  like  the  present.  And  we  therefore 
think  that  this  rule  should  be  absolute.  Rule  absolute. 
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F.,  htiikg  ID  pofseMion  of  pUiotiff 'a  goodf,  not  ai  bis  BOrrftot,  bvt  m  baUee  with  » iperial  fro- 
per^,  deliTored  them  to  dcfendaot  with  intent  to  give  hfm  a  lien  agaiost  plaintiff*;  and  defeat- 
ant  peaceably  and  bon&  fide  took  poaseseion  with  thia  intention,  bat  bad  no  Hen  and  bad  aa 
right  to  detain  the  gooda  aa  agaiaat  plaintiff.  Plaintiff  demanded  tba  gooda,  and.  bcias 
refaaedi  brought  replexnn.  Plea :  Non  cepit.  On  proof  of  the  aboTo  facta  plaintiff  bad  a 
verdict,  with  leave  to  defendant  to  move  to  enter  a  verdict.    A  mie  being  obtained. 

Held :  that  there  had  been  no  taking  changing  the  poaacMion ;  and  that»  thon^  the  plaiatiff 
ooald  bare  reooverad  in  troTer  or  detinne,  replevin  did  not  lie.  And  a  rule  waa  made  ahaolaia 
for  a  nonanit 

BsPLBViN.    Plea :  Non  cepit.     Issue  thereon. 

The  cause  came  on  to  be  tried  before  Crowder,  J.,  at  the  last  Spring 
Assises  for  Devon.  The  following  account  of  the  facts  which  then 
appeared  in  evidence  is  taken  from  the  judgment  of  this  Court. 
*MSC\  ^^  ^^^  Facey  was  indebted  to  the  plaintiff.  He  brought  \m 
^  152.  towards  payment  of  the  debt,  but  requested  and  obtain^i 
permission  to  lay  the  money  out  in  the  purchase  of  a  horse  and  cart 
which  were  to  be  the  property  of  the  plaintiff,  but  of  which  Facey  was 
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to  have  the  possession  and  the  use,  subject  to  such  occasional  use  as 
plaintiff  might  require  to  have  of  them,  and  to  their  being  given  up  to 
plaintiff  when  he  should  demand  them.  Accordingly  Facey  made  the 
purchase :  the  possession  and  the  use  were  substantially  with  him ;  he 
fed,  stabled,  and  took  care  of  the  horse ;  there  was  some  evidence  tb&t 
his  name  was  on  the  front  of  the  cart ;  certainly  plaintiff's  was  on 
the  side;  under  what  circumstance  placed  there  the  evidence  was 
contradictory,  the  plaintiff  alleging  it  to  have  been  placed  in  the 
ordinary  way  as  an  evidence  of  property,  the  defendant  insinuating  that 
it  was  so  placed  in  order  to  protect  it  from  Facey's  other  creditors.  It 
is  not  however  material,  because  on  the  one  hand  the  plaintiff's  property 
we  take  to  be  indisputable,  and  on  the  other  we  do  not  think  there  is 
eridenoe  enough  to  charge  the  defendant  with  fraud  or  collusion  in  the 
circumstances  under  which  he  obtained  possession,  and  which  we  now 
proceed  to  state. 

<<  Facey  determined  to  emigrate ;  and  the  defendant  knew  of  his 
intention ;  but  the  plaintiff  did  not.  The  horse  and  cart  were  used  in 
transporting  Facey's  effects  to  the  pier  at  which  he  was  to  embark ;  and 
the  defendant,  to  whom  he  owed  money  for  fodder  supplied  to  the  horse, 
went  with  him  to  procure  payment  if  he  could:  at  parting,  Facey 
delivered  the  horse  and  cart  to  him,  telling  him  to  take  them  for  the  debt, 
but  *adding  that  he  owed  the  plaintiff  money  also,  and  that,  if  he  t-^qaa 
would  discharge  the  debt  due  to  the  defendant,  which  was  much  *- 
less  than  their  value,  he  was  to  give  them  up  to  him.  In  this  manner  the 
defendant  acquired  his  possession.  The  plaintiff  for  some  time  remained 
in  ignorance  of  what  had  passed ;  and  afterwards,  coming  to  the  know- 
ledge of  it,  demanded  them ;  but  the  defendant  refused  to  deliver  them 
unlesB  his  debt  were  paid :  whereupon  the  plaintiff  proceeded  to  replevy 
the  goods,  and  so  brought'the  present  action." 

Upon  these  facts  the  learned  Judge  directed  a  verdict  for  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  the  defendant  or  a  nonsuit,  if 
under  such  circumstances  replevin  did  not  lie. 

Montague  Smithy  in  the  ensuing  Term,  obtained  a  rule  Nisi  accords 

Collier  and  Karelake^  in  last  Hilary  Term,  showed  cau6e.(a) — It  is 
not  disputed  that  trover  or  detinue  would  Have  lain;  but  it  is  said 
replevin  will  not.  Replevin  is  not  confined  to  cases  of  goods  taken  by 
way  of  distress ;  Mellor  v.  Leather,  1  E.  ft  B.  619  (E.  G.  L.  R.  vol.  72), 
George  v.  Chambers,  11  M.  ft  W.  149.t  If  the  plaintiff  had  delivered  the 
goods  upon  a  contract,  replevin  would  not  lie;  Gralloway  v.  Bird,  4  Bing, 
299  (E.  G.  L.  R.  vol.  18) ;  but  on  the  evidence  Facey  gave  them  without 
authority,  and  the  detainer  by  the  defendant  was  tortious.  Every 
unlawful  detention  is  a  taking ;  Evans  v.  Elliott,  5  A.  ft  E.  142  (E.  C« 
L.  R.  vol.  81),  Six  Carpenters'  Case,  8  Rep.  146  a.  i 

(a)  May  22d  ud  M»7  14th.    B«fan  Coltridgt^  Srl«,  and  Crompton,  Jf. 
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« 


-       ^Montague  Smith  and   Coleridge^  <;ontr4. — It  may  be  tbit 
^  replevin  is  not  confined  to  takings  by  way  of  distress,  bnt  will 
lie  wherever  there  is  a  wrongful  taking  of  goods.     That  is  all  that  is 
said  in  George  v.  Chambers,  11  M.  &  W.  149,t  and  Mellor  r.  Leather. 
And,  where  there  there  has  been  originally  a  taking,  every  wrongfiil 
detention  is  a  fresh  taking.     But  replevin  does  not  lie  on  the  ground 
of  a  wrongful  detention,  when  there  has  been  no  taking  origintlly; 
Galloway  v.  Bird ;  nor  if  the  original  taking  were  abroad,  though  the 
goods  are  detained  here ;  Nightingale  v.  Adams,  1  Shower,  91.    The 
analogy  is  close  to  the  asportavit  in  felony.     The  question  then  eoiDes, 
what  is  the  taking  requisite  to  support  replevin.     In  Ex  parte  Cham- 
berlain, 1  Sch.  &  Lef.  320,  and  Shannon  v.  Shannon,l  Sch.  k  Lef.  824, 
Lord  Redesdale  points  out  that  it  would  be  most  unjust  to  enable  the 
claimant  to  change  the  possession  of  goods.     Replevin  can  only  be  to 
restore  the  possession  as  it  was  before  the  taking ;  and  that  taking  must 
therefore  be  a  real  change  of  possession  in  invitum.     The  course  of 
pleading  shows  this.     The  avowant  must  make  a  good  title  in  omnibus; 
note  (3)  to  Poole  v,  Ldnguevill,  2  Wms.  Saund.  285.     The  reason  is 
that  the  plaintiff  in  replevin  is  in  possession,  and  the  avowant  is  therefore 
to  show  a  title  against  him.     The  taking,  therefore,  must  have  been  a 
real  one,  disturbing  that  kind  of  possession  in  the  plaintiff  that  would 
be  primft  facie  title  as  against  the  avowant.      If  replevin  could  be 
brought  against  a  person  who  peacefully  and  lawfully  obtained  posses- 
sion, it  would  enable  a  claimant,  who,  if  he  brought  trover,  would  have 
*«i«l  *^  P^'ove  his  title  *affirmatively,  to  throw  upon  the  other  side  the 
^  burthen  of  pleading  a  title  as  against  him. 

Cur.  adv.  vuU. 

Coleridge,  J.,  now  delivered  judgment. — This  was  a  rule  to  enter  a 
nonsuit  or  verdict  for  the  plaintiff  on  a  plea  of  Non  cepit  to  a  declaration 
in  replevin.  And  the  facts  were  in  substance  these.  His  Lordship 
then  stated  the  facts  as  ante,  p.  843,  and  proceeded  as  follows. 

Upon  these  facts  the  question  raised  is,  Whether  there  was  any  taking 
of  the  horse  and  cart  from  the  plaintiff  by  the  defendant  ?  And  we  are 
of  opinion,  looking  to  the  nature  and  purpose  of  the  action  of  replevin, 
that  there  was  no  taking  in  the  sense  in  which  that  word  must  be 
understood  in  this  issue.  The  whole  proceeding  of  replevin,  at  common 
law,  is  distinguished  from  that  in  trespass  in  this,  among  other  things : 
that,  while  the  latter  is  intended  to  procure  a  compensation  in  damages 
for  goods  wrongfully  taken  out  of  the  actual  or  constructive  possession 
of  the  plaintiff,  the  object  of  the  former  is  to  procure  the  restitution  of 
the  goods  themselves  ;  and  this  it  effects  by  a  preliminary  ex  parte 
interference  by  the  oflScer  of  the  law  with  the  possession.  This  being 
done,  the  action  of  replevin,  apart  from  the  replevin  itself,  is  again 
distinguished  from  trespass  by  this,  that,  at  the  time  of  declaring,  the 
Bupposed  wrongful  possession,  has  been  put  an  end  to,  and  the  litigatiai 
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proceeds  for  the  purpose  of  deciding  whether  he,  who  by  the  supposition 
was  originally  possessed,  and  out  of  whose  possession  the  goods  were 
taken,  and  to  whom  they  have  been  restored,  ought  to  retain  that  posses- 
sion, or  whether  it  ought  to  be  restored  to  the  defendant.  Blackstone  (3 
Comm.  146),  after  observing  that  the  Mirror  ascribes  *the  inven-  p^^o 47 
tion  of  this  proceeding  to  Glanvil,  says  that  it  "  obtains  only  in  *■ 
one  instance  of  an  unlawful  taking,  that  of  a  wrongful  distress."  If  by 
this  expression  he  only  meant  that  in  practice  it  was  not  usual  to  have 
recourse  to  replevin  except  in  the  case  of  a  distress  alleged  to  be  wrongful, 
he  was  probably  justified  by  the  fact.  But  there  are  not  wanting  authori- 
ties to  show  that  the  remedy  by  replevin  was  not  so  confined ;  and  in  the 
case  of  Shannon  v.  Shannon,  1  Sch.  &  Lef.  324,  327,  Lord  Redesdale 
finds  fault  with  this  passage,  saying  that  the  definition  is  <<too  narrow," 
and  that  "  many  old  authorities  will  be  found  in  the  books  of  replevin 
being  brought  where  there  was  no  distress:"  and  the  learned  reporters, 
in  a  note  to  the  passage,  refer  to  Spelman's  Glossary,  485  (tit.  Replegio) ; 
Doctrina  Placitandi,  Meplevin,  813 ;  Com.  Dig.  Replevin  (A) ;  and 
Gilbert,  Distress  and  Replevin,  58  (4th  ed.  p.  80). 

There  is  no  doubt  that  passages,  such  as  those  referred  to,  may  be 
found,  stating  the  definition  very  broadly ;  yet  we  believe  that,  when 
the  authorities  on  which  some  of  them  rest  are  examined,  and  when  due 
attention  has  been  paid  to  the  context  in  others,  it  will  appear  in  the 
result  questionable,  at  the  least,  whether  the  commentator's  more 
qualified  definition  was  not  correct ;  at  least  that  replevin  was  instituted 
as  a  peculiar  remedy,  and  under  the  Statute  of  Marlbridge,  by  plaint 
as  a  festinum  remedium  for  the  injury  of  an  unlawful  distress. 

Thus  in  2  Roll.  Abr.  430,  Replevin  (B)  2,  it  is  said,  if  trespasser 
takes,  beasts,  replevin  lies  of  this  taking  at  election  ;  the  authority  for 
this  is  Tearb.  Mich.  7  H.  4,  foL  28  B :  where,  the  counsel,  or  another 
Judge,  alleging  the  contrary,  Gascoigne(a)  says,  "He  may  elect  to 
*have  replevin  or  writ  of  trespass ;"  but  he  adds,  or  the  reporter  r^o^^ 
adds,  "and  some  understand  that  he  cannot;"  for  which  last  a  ^ 
reason  is  given. 

Again,  Com.  Dig.  Replevin  (A):  "Replevin  lies  of  all  goods  and 
chattels  unlawfully  taken :"  for  this  no  authority  is  cited ;  but  the 
context  shows  that  the  Chief  Baron  was  thinking,  not  so  much  of  the 
circumstances  under  which  taken,  as  of  the  things  themselves ;  for  he 
adds,  "  whether  they  be  live  cattle,  or  dead  chattels,"  or  "  a  swarm  of 
bees,"  or  "iron  of  his  mill,"  citing  Fitzherbert's  Natura  Brevium,  in 
whose  chapter  on  Replevin  we  do  not  find  the  law  so  broadly  laid  down. 
As  to  the  passage  to  which  reference  is  made  in  Lord  Chief  Baron 
Gilbert,  it  should  be  remembered  that  the  treatise  is  on  the  Law  of 
Distresses  and  Replevins,  and  the  passage  occurs  in  a  chapter  in  which 
replevin  is  treated  of  with  reference  to  distress,  as  if  the  two  formed 
parts  of  one  subject-matter.     Little  therefore  can  be  inferred  from  the 

(a)  C.  J.  of  K.  B. 


848  MENNIB  v.  BLAKE.    T.  Y.  1856. 

generality  of  the  language  in  a  single  sentence.  A  dictam  of  Lori 
Eilenborough  has  also  been  referred  to  in  Dore  v.  Wilkinson,  2  StarL 
If.  P.  G.  287  (E.  0.  L.  B.  vol.  3),  from  which  the  inference  is  that  he 
thought  replevin  might  conveniently  be  had  recourse  to  more  often  tbu 
it  was,  instead  of  bringing  trover ;  but  it  was  an  observation  thrown  oia 
in  the  course  of  a  cause,  a  recollection  of  what  Mr.  Wallace  used  to  saj, 
not  ruling  any  point,  nor  deciding  anything,  in  the  cause:  much 
importance  ought  not  to  be  attached  to  such  casual  observations,  eren 
of  so  great  a  Judge,  at  Nisi  Prius.  On  the  other  hand,  Lord  Coke 
seems  to  be  authority  the  other  way.  In  Go.  Litt.  145  b,  is  the  followiiig 
MAcr\  P^Sftgo  •  *'  A  replegiare  lyeth,  '*'as  Littleton  here  teacheth  ns, 
-'  where  goodu  are  distrained  and  impounded^  the  owner  of  the  goodi 
may  have  a  vrrit  de  replegiari  facias,  whereby  the  sheriff  is  commanded, 
taking  sureties  in  that  behalf,  to  redeliver  the  goods  distrained  to  the 
owner,  or  upon  complaint  made  to  the  sheriff  he  ought  to  make  a  replevy 
in  the  county.  Replegiare  is  compounded  of  re  and  plegiare,  as  moch 
as  to  say,  as  to  redeliver  upon  pledges  or  sureties." 

From  a  review  of  these  and  other  authorities  which  might  be  added, 
it  may  appear  not  settled  whether  originally  a  replevy  lay  in  case  of 
other  takings  than  by  distress*  Nor  is  it  necessary  to  decide  that 
question  now ;  for,  at  all  events,  it  seems  clear  that  replevin  is  not 
maintainable  unless  in  a  case  in  which  there  has  been  first  a  taking  oat 
of  the  possession  of  the  owner.  This  stands  upon  authority  and  the 
reason  of  the  thing.  We  have  referred  already  to  a  dictum  of  Lord 
Bedesdale.  Three  cases  are  to  be  found ;  Ex  parte  Chamberlain,  1 
Sch.  k  Lef.  820,  In  re  Wilsons,  1  Sch.  k  Lef.  320,  note  (a),  and  Shan- 
non V.  Shannon,  1  Sch.  k  Lef.  824,  in  which  the  law  is  so  laid  down 
by  Lord  Redesdale.  And  these  are  cases  of  great  authority ;  for  that 
very  learned  Judge  found  the  practice  in  Ireland  the  other  way.  He 
felt  the  inconvenience  and  injustice  of  it :  he  consulted  with  the  Lord 
Chief  Justice  and  obtained  the  opinion  of  the  other  Judges,  and  then 
pronounced  the  true  rule,  which,  in  one  of  these  cases.  In  re  Wilsons, 
he  thus  states :  The  writ  of  replevin  <<  is  merely  meant  to  apply  to  this 
case,  (viz.)  where  A.  takes  goods  wrongfully  from  B.,  and  B.  applies  to 
have  them  redelivered  to  him  upon  giving  security  until  it  shall  appear 
whether  A.  has  taken  them  rightfully*  But  if  A.  be  in  possession  of 
*9,^(f\  S^^^  ^^  which  '^B.  claims  a  property,  this  is  not  the  writ  to  try 
-'  that  right."  In  the  course  of  these  cases  his  Lordship  points 
out  how  replevin  proceeds  against  the  gener^  presumption  of  law  in 
favour  of  possession ;  how  it  casts  upon  him  who  was  in  possession  the 
burthen  of  first  proving  his  right ;  and  he  puts  (Ex  parte  Ghamberlain, 
1  Sch.  k  Lef.  322),  as  a  reductio  ad  absurdum,  a  case  not  unlike  the 
present.  «  Suppose,"  says  he,  <<  the  case  of  a  person  having  a  lien  on 
goods  in  his  possession,  and  who  insists  on  being  paid  before  he 
delivers  them  up:  I  do  not  see  on  the  principles  insiHed  on,  why  a  writ 
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'injustice  might  not  unfrequently  result.     Now,  in  the  present  rj^oc^ 
lase,  Pacey  was  not  the  servant  of  the  plaintiff;  nor  was  his  ^ 


of  replevin  may  not  issue  in  that  case."  The  reason  of  the  thing  is 
equally  decisive :  as  a  general  rule  it  is  just  that  a  party  in  the  peaceable 
possession  of  land  or  goods  should  remain  undisturbed,  either  by  the 
party  claiming  adversely  or  by  the  officers  of  the  law  until  the  right  be 
determined  and  the  possession  shown  to  be  unlawful.  But,  where, 
either  by  distress  or  merely  by  a  strong  hand,  the  peaceable  possession  has 
been  disturbed,  an  exceptional  case  arises ;  and  it  may  be  just  that, 
even  before  any  determination  of  the  right,  the  law  should  interpose  to 
replace  the  parties  in  the  condition  in  which  they  were  before  the  act 
done,  Security  being  taken  that  the  right  shall  be  tried,  and  the  goods 
be  forthcoming  to  abide  the  decision.  Whatever  may  be  thought  of 
Lord  Coke's  etymology,  what  he  says  of  replegiare,  while  it  shows  his 
understanding  of  the  law,  gives  a  true  account  of  what  replevin  is,  a 
redelivery  to  the  former  possessor  on  pledges  found.  But  this  is  appli- 
eable  clearly  to  exceptional  cases  only.  If,  wherever  a  party  asserts  a 
right  to  goods  in  the  peaceable  possession  of  another,  he  has  an  election 
to  take  them  from  him  by  a  replevin,  it  is  obvious  that  the  most  crying 
*ii 

case, 

possession  merely  the  possession  of  the  plaintiff;  he  was  the  bailee  of 
the  plaintiff,  and  had  a  lawful  possession  from  the  delivery  of  the  owner, 
which  conferred  on  him  a  special  property.  This  did  not  authorize 
him  to  transfer  his  possession  to  the  defendant ;  nor  could  he  give  him 
&  lien  for  his  debt  against  the  paramount  right  of  the  true  owner  the 
bailor :  after  a  demand  and  refusal,  upon  the  admitted  facts  in  this  case, 
the  plaintiff  could  clearly  have  maintained  trover  against  the  defendant ; 
but  yet  there  was  nothing  wrongful  in  his  accepting  the  possession  from 
Facey ;  he  acquired  that  possession  neither  by  fraud  nor  violence ;  at 
least  none  is  found,  and  we  cannot  presume  either ;  and  he  retained  the 
possession  on  a  ground  which  might  justify  the  retainer  until  the  alleged 
ownership  was  proved.  This  therefore,  in  our  opinion,  was  a  case  in 
which  the  plaintiff  could  not  proceed  by  replevin,  but  should  have 
proved  his  prior  right  in  trover  or  detinue. 

It  appeared  in  this  case  that  the  sheriff's  deputy  for  the  issuing. of 
replevins  was  the  attorney  for  the  plaintiff:  and,  although  we  have  no 
reason  to  believe  that  anything  wrong  was  "here  intended,  we  think  it 
right  to  notice  this  circumstance,  because  it  is  one  which  obviously 
might  lead  to  much  abuse  and  oppression.  It  is  proper  to  be  known 
that  there  are  several  cases  to  be  found  in  the  books  in  which  attach- 
ments have  issued,  where  replevins  have  been  thought  to  have  been 
granted  improperly  and  from  improper  motives. 

The  rule  should  be  absolute,  not  to  enter  a  verdict,  but  a  nonsuit. 

Rule  absolute  for  a  nonsuit. 

That  replevia  lies  only  on  a  tortious  son,  140 ;  Hopkins  v,  Hopkins,  10  Ibid, 
taking,  see  Pangbaro  v,  Patndge,7  John-   873 ;  Boulton  v.  Thompson,  14  Ibid.  87  ; 
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Oardner  v.  Campbell,  1 5  Ibid.  402 ;  Mar-  Bat  contra.  Weaver  v.  Lawrence,  1 M 

stiall  V.  Dayis,  1  Wendell,  109 ;  Bruce  v.  las,  157;  Shearick  v.  Huber,  6  Bmn.3; 

Ogden,  6  Halst.  370 ;  Corsson  v.  Stout,  Stougbton  v.  Bappaloi  3  Serg.  k  Bawle, 

17  Jobnson,  116 ;  Trapnall  v.  HatUn,  1  562;  Harlan  v.  Harlan^  15  Penna.  Sute 

English,  18;  Drummond  v.  Hopper,  4  Rep.  507. 
Harrington,  327. 


^^^21  *T^e  Proprietors  of  The  REGENT'S  CANAL,  Appellants, «. 
-•     The  Overseers  of  HENDON,  Eespondents.     JtiZy  3. 

By  Stat  52  G.  3,  c.  cxct-.  s.  I,  The  R.  Canal  Company  was  incorporated,  and  power  was  girrn  le 
the  corporation  to  hold  lands  witiioat  restrictioii  as  to  amoant  or  locality,  and  to  take  luds 
and  to  form  a  canal  in  certain  enumerated  parishes,  amongst  which  H.  was  not  By  sect  III 
lands  "of  and  belonging  to  the  said  Company"  were  to  be  rated  like  other  lands  of  aliU 
quality  in  the  same  parishes.  Subsequently  lands  were  purchased  in  the  parish  of  H.  in  dM 
name  of  a  trustee,  and  ocoopied  by  the  B.  Canal  Company  as  a  reserroir. 

Held :  that  sect.  101  of  stat.  52  G.  3,  o.  czcv.,  was  prospective,  and  applied  to  all  lands  acquired 
by  the  R.  Canal  Company ;  and  that  the  lands  in  H.,  the  fbe  of  which  was  in  another  par^, 
but  which  were  substantiaUy  ooeupied  by  the  B.  Caaal  Company,  were  to  be  rated  as  o&er 
lands  of  a  like  quality  in  the  parish  of  H. 

Notice  of  appeal  to  the  Middlesex  Sessions  being  given  by  The 
Company  of  Proprietors  of  the  Regent's  Canal  against  a  rate  for  tbe 
relief  of  the  poor  of  the  parish  of  Hendon,  made  on  the  22d  day  ef 
May,  A.  D.  1855,  a  case  was  stated  for  the  opinion  of  this  Court,  the 
material  parts  of  which  were  as  follows. 

So  much  of  the  rate  as  is  relevant  to  this  case  is  in  the  following 
form. 


Oocnpter. 

Owner. 

Regent's 

Selres. 

Canal, 

Company 

of  pro- 

prietors. 

Do. 

Do. 

DeecripUon  of 
Property  rated. 


Land  used  as  a 
reservoir  tithe 
rent-charge, 
and  fishery. 


Cottages. 


Name  or 

situatioa  of 

Property. 

ISRtimated 
extoat. 

Orom 

estimated 

rental. 

Rateable 
▼aloe. 

Harp  Res- 
ervoir. 

If  ear  do. 

a 

£910 
15 

£864 
IS 

RatestHdL 
IB  dte 


£36 


The  parties  do  not  desire  the  opinion  of  the  Court  in  respect  of  the 
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rateability  of  the  fishery,  tithe  *rent-charge,  or  the  cottages,  as 


the  present  controversy  relates  only  to  the  principle  on  which  the 
130  acres  arc  to  be  assessed,  and  to  the  question  whether  the  appellants 
are  to  be  assessed  in  respect  of  the  whole,  or  any,  and  what  part 
thereof. 
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la  the  year  1819  The  Grand  Junction  Canal  Company,  The  Grand 
Junction  Waterworks  Company,  and  The  Regent's  Canal  Company 
entered  into  an  agreement  under  seal,  dated  the  26th  of  May,  1819, 
for,  among  other  things,  transferring  and  vesting  in  The  Grand  Junction 
Waterworks  Company  certain  powers,  then  rested  in  The  Regent's 
Canal  Company,  for  taking  and  having  a  supply  of  water  from  the 
Thames,  and  for  supplying  to  The  Regent's  Canal  Company,  for  the 
purposes  of  the  navigation  of  the  Regent's  Canal,  the  water  which 
The  Grand  Junction  Waterworks  Company  were  then  entitled  to  have 
snpplied  to  them  by  The  Grand  Junction  Canal  Company.  In  order 
to  carry  the  agreement  into  effect  stat.  59  G.  8,  c.  cxi.,(a)  wils  passed. 

Before  and  at  the  time  of  the  making  of  the  agreement,  the  powers 
uid  duties  of  The  Grand  Junction  Canal  Company  were  regulated, 
independently  of  its  relations  to  The  Grand  Junction  Waterworks  Com- 
pany, by  Stat.  33  G.  8,  c.  80,(6)  and  stat.  34  G.  3,  *c.  24;((?)  p^^^. 
by  force  of  which  the  Grand  Junction  Canal  is  brought  from  ^ 
Braunston,  in  Northamptonshire,  to  Brentford,  in  Middlesex,  and  stat. 
35  G.  3,  c.  43,(d)  by  which  the  Grand  Junction  Canal  is  carried  on  from 
Norwood,  in  Middlesex,  to  Paddington,  by  means  of  the  artificial  channel 
popularly  called  the  Paddington  Canal.  The  relations  of  The  Grand 
Junction  Canal  Company  to  The  Grand  Junction  Waterworks  Company 
were  regulated,  before  and  at  the  time  of  the  said  agreement,  by  stat. 
38  G.  3,  c.  33,(«)  and  stat.  61  G.  3,  c.  clxix.(^)  In  fact,  The  Grand 
Junction  Canal  Company  obtained  statutory  powers  of  supplying  Pad- 
dington and  Marylebone  with  water  from  their  canal  only ;  they  then 
leased  their  powers  and  a  right  to  call  on  them  for  a  supply  of  water 
in  exercise  of  those  powers,  not  exceeding  57,700  tons  per  week,  to  one 
Hill,  who  got  up  The  Grand  Junction  Waterworks  Company,  which, 
before  and  at  the  time  of  the  said  agreement  of  1819,  was  entitled  to 

(a)  Local  and  personal,  pablie.  "Torarj  and  alter  certain  Acts  of  ITis  present  Majesty, 
nUtiag  to  The  Qrand  Jnaotion  Canal,  The  Gnuid  Janetton  Waterworks,  and  the  Rej^ont's 
Canal,  in  order  to  effect  an  exchange  of  water,  for  the  bettor  supply  of  the  Regent's  Canal  Navi- 
gallon  and  Grand  Junction  Waterworks." 

{h)  **  For  making  and  maintaining  a  navigable  eanal  from  the  Oxford  Canal  Navigation  at 
Braunston,  in  the  coanty  of  Northampton,  to  Join  the  river  Thames  at  or  near  Brentford,  in  the 
county  of  Middlesex,  and  also  certain  colloteral  cuts  from  the  said  intended  canal." 

(e)  **  For  making  certain  navigable  euts  from  the  towns  of  Buckingham,  Aylesbury,  and 
Veodover,  in  the  covnty  of  Buckingham,  to  eommunicate  with  the  Grand  Junction  Navigation, 
aotliorizod  to  be  made  by  an  Act  of  the  last  Session  of  Parliament;  and  for  amending  the  said 
Act" 

(d)  **  For  making  a  navigable  cut  firom  The  Grand  Junction  Canal,  in  the  precinct  of  Norwood, 
in  the  county  of  Middlesex,  to  Paddington,  in  the  said  county." 

(e)  Local  and  personal,  public.  ''For  confirming  nnd  carrving  into  execution  certain  articles 
ef  agreement  nmde  and  entered  into  between  Beilby  Lord  Bi^hop  of  London,  Thomas  Wood, 
Esq.,  Sir  John  Frederick,  baronet,  and  Arthur  Stanhope,  Esq.,  Sir  John  Morshead,  baronet,  and 
daine  Eliznbeth  his  wifo,  and  Robert  Tbistlotbivayte,  E^q.,  nnd  Solinu  bis  wife,  and  the  Com« 
pany  of  proprietors  of  the  Grand  Junction  Canal ;  and  for  other  purposes  therein  mentioned." 

(ff)  Local  and  personal,  public.  '*For  confirming  certain  articles  of  agreement  entered  into 
between  the  Company  of  proprietors  of  the  Grand  Junction  Canal  and  certain  persons,  for  sup- 
pljing  with  water  the  inhabitants  of  the  parish  of  Paddington,  and  the  parishes  and  street! 
■djacent,  in  the  county  of  Middlesex." 
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n.of-f'^  haye  and  "^did  have  their  water  supplied  from  the  Grand  Jnnctiai 
^  Canal.  The  Regent's  Oanal  begins  where  the  Paddington  Gaul 
ends.  By  the  Act  constituting  The  Regent's  Canal  Company  (52  6. 3, 
c.  cxcv.(a))  The  Regent's  Canal  Company  were  empowered  to  snpplj 
their  canal  with  water  from  the  Thames  at  Chelsea.  Stat.  84  G.  3^  e. 
24,  s.  19,  enacts  <<  that  the  said  Company  of  proprietors  shall  from  time 
to  time  be  rated  to  all  parliamentary  and  parochial  taxes  and  assess- 
ments, for  and  in  respect  of  the  lands  and  grounds  already  purchased 
or  taken,  or  to  be  purchased  or  taken,  and  all  warehouses  or  other 
buildings  to  be  erected  by  the  said  Company  of  proprietors,  in  pursu- 
ance of  the  said  recited  Act  and  this  Act,  in  the  same  proportioa  as 
other  lands,  grounds,  and  buildings,  lying  near  the  same  ure  or  shall 
be  rated,  and  as  the  same  lands,  grounds,  and  buildings,  so  purchased 
or  taken,  or  to  be  purchased  or  taken,  and  erected,  would  be  rateable 
in  case  the  same  were  the  property  of  individuals  in  their  natural  capa- 
city." Stat.  52  G.  S,  c.  czcv.,  is  the  first  of  the  Acts  of  The  Regent's 
Canal  Company.  Sect.  1  enables  the  Company  to  make  a  canal  to  be 
called  The  Regent's  Canal,  into  and  through  several  parishes,  of  whidi 
Hendon  (the  respondent  parish)  is  not  one,  and  also  mentions  the 
parishes,  &c.  (Hendon  not  being  one),  at,  in,  to,  or  through  which 
reservoirs  may  be  made,  erected,  or  maintained.  Sect.  101  enacts  <<  That 
the  lands,  whether  covered  with  water  or  not,  and  also  all  dwelling- 
*R^({1  ^^^^^'  *wharfs,  warehouses,  lockhouses,  and  other  houses  of  and 
^  belonging  to  the  said  Company  shall  be  rateable  and  chargeable 
to  the  maintenance  of  the  poor,  and  to  all  other  parochial  rates  and 
taxes,  in  the  several  parishes  and  places  where  they  are  respectively 
situated,  the  lands  according  to  their  quantity  and  quality,  and  the 
dwelling-houses,  wharfs,  warehouses,  lockhouses,  and  other  houses, 
according  to  the  nature  and  respective  uses,  dimensions,  and  deserip- 
tions  thereof,  and  shall  be  charged  and  assessed  in  like  manner  as  lands 
of  a  like  quality,  and  dwelling-houses,  wharfs,  warehouses,  lockhouses, 
and  other  houses  of  a  like  and  similar  size,  nature,  dimension,  or 
description,  in  the  respective  parishes  where  the  same  shall  be  situate, 
are  or  shall  be  assessed  or  charged ;  and  that  the  rates,  duties,  and 
other  personal  property  of  the  said  Company  liable  to  be  rated  to  the 
poor  or  other  parochial  taxes  in  any  such  parishes  or  places,  shall  be 
rated  and  assessed  in  like  manner  and  in  the  same  proportion  as  other 
personal  property  rateable  in  the  said  parishes  and  places  respectirely 
shall  be  rated  and  assessed,  and  according  to  the  length  of  the  line  of 
the  said  navigation  in  such  respective  parishes  and  places,  and  not 
otherwise,  or  in  any  other  manner ;  provided  that  before  such  personal 
property  shall  be  rated,  fourteen  days'  notice  shall  be  given  in  writing 

(a)  Local  and  personal,  pablio.  "  For  makin|^  and  maintaining  a  navigable  canal  fron  Tke 
Orand  Janckion  Canal  in  the  parish  of  Paddington,  to  the  river  Thames  in  the  parish  of  Ua^ 
hoase,  with  a  collateral  out  in  the  parish  of  St.  Leonard  Shoreditch,  in  the  eounty  of  Mkidb* 


•ex." 
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to  or  left  at  the  dwelling-house  or  usual  place  of  abode  of  the  treasurer 
or  olork,  or  any  other  officer  of  the  said  Company,  residing  in  the 
parish  or  place  where  such  rate  shall  be  intended  to  be  made,  hj  the 
respective  overseers  of  the  poor,  of  the  intention  so  to  do."  It  was 
not  stated  in  the  case,  but  was  pointed  out  during  the  argument,  that, 
though  the  powers  to  make  the  canal,  ♦&c.,  were  limited  to  cer-  r:,^^/-^ 
tain  enumerated  parishes,  in  which  Ilendon  was  not  included,  *- 
sect.  1  also  gave  the  Company  &<  full  power  and  authority  to  purchase 
and  hold  lands,  tenements,  and  hereditaments,  to  them,  their  successors 
and  assigns,  for  the  use  of  the  said  navigation  and  undertaking,"  with- 
out any  restriction  as  to  locality. 

The  case  then  set  forth  the  provisions  of  stat.  59  G.  8,  c.  cxi.,  and 
the  effect  of  a  deed  of  covenant  and  agreement,  dated  26th  May,  1819, 
made  between  The  Grand  Junction  Canal  Company,  The  Grand  Junction 
Waterworks  Company,  and  The  Regent's  Canal  Company.  These  were 
principally  material  as  affording  evidence  from  which  the  Court  might 
draw  an  inference  of  fact  as  to  whether  the  appellants  exclusively  occu- 
pied the  land  forming  the  reservoir,  or  merely  had  an  easement  to  store 
water  there.  The  Court  drew  the  inference  from  the  whole  case  that 
they  were  occupiers  of  the  whole  land  forming  the  reservoir.  Such 
parts  of  the  case  as  merely  bore  upon  this  question  are  omitted  or 
abridged.  The  effeot  of  the  Act  was  to  enable  The  Grand  Junction 
Canal  Company  to  exercise  all  their  statutable  powers  for  the  purpose 
of  supplying  water  to  the  Regent's  Canal  from  the  Paddington  branch 
of  the  Grand  Junction  Canal,  so  soon  as  The  Regent's  Canal  Company 
«iiould  have  agreed  with  The  Grand  Junction  Waterworks  Company  to 
accept  this  supply  in  lieu  of  The  Regent's  Canal  Company's  powers  to 
take  water  from  the  Thames,  and  The  Grand  Junction  Waterworks 
Company  in  consideration -thereof  to  abandon  their  right  to  a  supply 
of  water  from  the  Grand  Junction  Canal.  The  effect  of  the  deed,  so 
iar  as  material  to  the  present  report,  was  to  agree  to  this  exchange, 
with  provisions  securing  priority  to  the  Grand  Junction  Canal  when  the 
water  was  low  and  not  sufficient  *to  supply  both  canals.  This  ri^o^o 
arrangement  was  confirmed  by  stat.  7  G.  4,  c.  oxl.(a)  ^ 

Under  these  Acts  and  deed  of  covenant  or  agreement  the  Regent's 
Canal  was  supplied  from  the  Gkand  Junction  Canal  for  a  period  of  fifteen 
years,  without  any  extension  of  the  means  or  apparatus  of  supply. 
Towards  the  end  of  that  period,  however.  The  Regent's  Canal  Company 
thought  it  expedient  to  pen  back  the  waters  of  the  Brent  into  the 

(a)  Lo«ft1  and  personal,  pnbUe.  "To  amend  an  Act  of  His  late  Majesty's  reign,  for  oonfirming 
•enain  articles  of  agreement  between  the  Gompanj  of  proprietors  of  the  Grand  /unction  Canal 
sod  certain  persons  for  sopplying  witli  water  the  inhabitants  of  Paddington  and  places  adjacent 
in  the  county  of  Middlesex ;  and  also  an  Act  of  His  said  late  Mnjesty's  reign,  to  niter  certain 
Acta  relating  to  the  Grand  Jvnetion  Canal,  the  Grand  Junction  Waterworks,  and  the  Kegent's 
Caoal,  in  order  to  effect  an  exchange  of  water  for  the  better  supply  of  the  Regent's  Canal  Navi. 
gaiion  and  Grand  Junction  Waterworks ;  and  for  amending  the  powers  rested  in  The  Grand 
Jonetion  Waterworks  Company ;  and  for  other  parposes  relating  thereto." 
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natural  basin  formed  by  the  converging  slopes  of  the  lands,  of  whick 
the  130  acres  mentioned  in  the  rate  are  a  part.  By  their  own  Act  (92 
G.  3,  c.  cxcv.)  they  had  no  power  to  take  or  hold  any  part  of  those 
lands.  Under  sUt.  33  G.  3,  c.  80,  stat.  35  G.  3,  c.  43,  and  stat.  59 
G.  3,  c.  cxi.,  The  Grand  Junction  Canal  Company  had  the  power  to 
make  and  maintain  a  reservoir  on  the  said  lands  for  the  purpose  of  sup- 
plying the  Regent's  Canal  Navigation  with  water  therefrom.  In  the 
year  1835,  therefore.  The  Regent's  Canal  Company  entered  into  nego- 
tiations, which  terminated  (so  far  as  regards  a  portion  of  the  130  acres 
mentioned  in  the  rate)  in  the  land  being  conveyed  by  instruments  in  the 
following  form,  as  in  the  said  instrument  mentioned  (the  name  of  llie 
Grand  Junction  Canal  Company  being  used,  but  the  last-named  Com- 
^k'^XX  P^^7  ^^^7  ^giving  their  names  and  lending  their  powers,  aod 

-*  not  interfering  in  any  other  way  in  the  transaction). 
I  A.  B.  of  ,  in  consideration  of  the  sum  of  £      to  me  paid  by 

the  Company  of  Proprietors  of  the  Grand  Junction  Canal  on  behalf  of 
the  Company  of  Proprietors  of  the  Regent's  Canal,  do  hereby  grant 
and  release  unto  the  said  first-mentioned  Company  all  that,  &c.  To 
hold  to'  the  said  first-mentioned  Company  for  ever,  by  virtue  and 
according  to  the  true  intent  and  meaning  of  the  Acts  of  Parliament 
passed  for  making  and  maintaining  the  Grand  Junction  Canal  and  die 
several  cuts  therefrom,  and  in  particular  of  the  Act  of  Parliament 
passed  in  the  59th  G.  3,  c.  cxi.     In  witness,  &c. 

This  conveyance  was  followed  by  an  instrument  under  seal,  dated 
the  16th  of  December,  1835.  This  agreement  was  part  of  the  case ; 
it  was,  however,  only  material  as  afibrding  evidence  as  to  the  occupa- 
tion of  the  land  forming  the  reservoir ;  and,  the  Court  having  dravn 
the  inference  of  fact  that  it  was  occupied  by  The  Regent's  Canal  Com- 
pany, it  is  omitted  in  this  report.  In  the-  year  1885,  and  under  the 
powers  given  to  The  Grand  Junction  Canal  Company,  by  stat.  35  G. 
3,  c.  43,  a  dam  was  erected  by  the  appellants  to  pen  back  the  water 
of  the  Brent  into  the  land  conveyed  as  above  mentioned ;  and  so  the 
reservoir  was  originally  made.  The  capacity  of  the  reservoir  fornied 
by  the  land  conveyed  in  1835  proving  insufficient  for  the  purposes  of 
The  Regent's  Canal  Company,  an  additional  part  of  the  said  130  acres 
was  conveyed,  in  the  year  1888,  in  a  manner  and  under  circumstances 
precisely  similar  to  the  conveyance  of  the  year  1835.  In  the  same 
year  the  dam  was  enlarged  and  strengthened  by  the  appellants  so  as  to 
be  capable  of  withstanding  the  pressure  of  the  increased  accumnlatioa 
♦8601  *^^  water.     The  area  of  lands  afiiected  by  these  conveyances 

■*  thus  made  in  the  years  1835  and  1838  is,  in  the  whole,  75  acreA 
The  dam  and  apparatus  connected  therewith  were  always  under  the 
control  and  management  of  The  Regent's  Canal  Company.  The  case 
then  stated  facts  for  the  purpose  of  showing  that  The  Grand  Junction 
Canal  Company  occupied  the  reservoir,  subject  to  an  easement  in  The 
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~- —  ■  ■  ^  , 

Regent's  Canal  Company ;  but  the  Conrt  drew  a  contrary  inference. 
These  facts  are  omitted.  In  fact,  the  money  paid  upon  the  conveyances 
above  mentioned  was  paid  to  the  vendors  by  The  Regent's  Canal 
Company,  ont  of  their  own  funds,  without  the  interference  of  The 
Grand  Junction  Canal  Company.  The  reservoir  could  not  be  enlarged 
beyond  the  said  75  acres  without  taking  in  other  lands,  which  neither 
The  G-rand  Junction  Canal  Company  nor  The  Regent's  Canal  Com- 
pany  had  power  to  take  or  hold.  Some  time  after  the  75  acres  had 
been  formed,  as  above,  into  a  reservoir,  which  is  called  the  Brent 
reservoir,  the  appellants,  with  the  consent  of  The  Grand  Junction 
Canal  Company,  supplied,  for  profit,  from  their  canal  The  London  and 
North  Western  Railway  Company  with  water  for  the  use  of  their  loco- 
motive engines,  and  also  allowed  the  water  of  the  appellants'  canal  to 
be  used  for  the  purpose  of  manufaetories  on  the  canal.  This  proceed- 
ing remained  without  sanction  by  the  Legislature  until  the  year  1851. 
In  that  year,  the  75  acres  having  for  some  time  been  found  to  be  of 
capacity  inadequate  to  the  business  of  the  appellants,  stat.  14  &  15 
Vict,  c,  xxxii.(a)  was  passed,  which,  after  reciting  the  existence  of  the 
*Brent  reservoir,  and  that  the  supply  of  water,  obtainable  from  p*©/?^ 
the  soorces  from  which  the  appellants  were  then  authorized  to  '- 
draw  water  for  the  service  of  their  canal,  was  insu£Scient  for  the 
increased  and  increasing  trade  of  their  canal,  empowered  the  appellants 
to  enlarge  the  said  reservoir,  and  to  collect  into  it,  as  intended  to  be 
enlarged,  the  water  of  the  river  Brent,  and  to  convey  such  water  into 
the  Grand  Junction  Canal  by  means  of  the  feeder  which  then  commu- 
nicated between  the  then  existing  reservoir  and  the  Grand  Junction 
Canal,  in  the  parish  of  Willesden.  Under  the  powers  of  the  last-men- 
tioned Act  the  residue  of  the  said  180  acres  were  purchi^^ed  in  fee  by 
the  appellants.  The  last-mentioned  Act  contains  no  provisions  what- 
ever with  respect  to  rating.  After  the  said  purchase  the  dam  was  again 
enlarged  and  strengthened  by  the  appellants,  and  thereby  the  present 
reservoir  made:  This  reservoir  so  enlarged  extends  into  the  three 
parishes  of  Willesden,  Kingsbury,  and  Hendon  ;  but  by  far  the  greater 
part  of  it  is  in  the  parish  of  Hendon.  The  whole  reservoir  and  its 
waters  are  under  the  control  and  management  of  the  appellants,  who 
let  the  fishing.  The  dam  is  not  so  constructed  as  to  deliver  from  the 
Brent  into  the  feeder,  in  a  given  period  of  time,  a  larger  volume  of 
water  than  would  have  been  delivered,  in  an  equal  period  of  time,  before 
&ny  part  of  the  180  acres  had  been  purchased :  but  by  means  of  the 
reBcrvoir  the  period  of  supply  is  lengthened,  and  so  the  appellants 
obtain  the  quantity  which  they  require  in  excess  of  what  they  required 
tnd  received  before  the  purchase  in  1885.  The  8th  section  of  stat.  14 
1 15  Vict.  c.  xxxii.  is  in  the  following  words :  <(  That  nothing  in  this 

(tt)  Local  and  penonal,  pablio.     "To  enable  the  Company  of  proprietors  of  the  Hef^ect's 
Cinal  to  enlarge  th^reiervoir  on  the  rirer  Brent;  and  to  amend  the  Acta  relating  to  the  canal." 
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»  "  '  ■  ■  * 

Act  contained  ahall  extend  or  be  construed  to  extend  to  take  awr-j, 
*R^91  abridge^  alter,  or  affect  *the  rights  or  interests  of  the  Companj 

^  of  proprietors  of  the  Grand  Junction  Canal  to  or  in  any  of  the 
waters  of  the  river  Brent  to  be  collected  in  the  said  reservoir,  wheAer 
in  its  existing  state  or  as  the  same  shall  have  been  enlarged  under  this 
Act,  but  that  the  said  Company  of  proprietors  of  the  Grand  Junctioa 
Canal  shall  have  such  and  the  same  use,  right,  and  benefit  of,  in,  and 
to  all  the  said  waters  as  they  would  have  had  if  this  Act  had  not 
passed/'  Sect.  9  is  as  follows:  «  And  whereas  the  s%id  Company  of 
proprietors  of  the  Regent's  Canal  have,  with  the  consent  of  the  said 
Company  of  proprietors  of  the  Grand  Junction  Canal,  supplied  The 
London  and  North  Western  Railway  Company  with  some  of  dieir  sur- 
plus water  for  the  use  of  their  locomotive  engines,  and  have  otherwise 
allowed  the  water  of  the  said  canal  to  be  used  for  purposes  of  manu- 
factories on  the  canal,  and  doubts  may  arise  whether,  under  the  pro- 
visions  of  the  said  secondly  recited  Act  of  the  59th  year  of  the  reign 
of  King  G.  8,  and  of  the  said  Act  of  the  7th  year  of  the  reign  of 
King  G.  4,  such  application  of  water  was  legal :  Be  it  therefore  enact- 
ed, that,  notwithstanding  any  thing  in  the  two  last-mentioned  Acts  or 
either  of  them  or  in  this  Act  contained,  it  shall  be  lawful  for  the  said 
Company  of  proprietors  of  the  Regent's  Canal,  with  the  consent  of  the 
Company  of  proprietors  of  the  Grand  Junction  Canal  under  their  com- 
mon seal,  to  dispose  of  or  permit  to  be  taken  from  their  canal  and 
works  any  water  to  or  by  any  person  or.  persons,  provided  the  same  be 
applied  for  the  use  of  any  locomotive  or  other  steam  engines,  or  for 
any  manufactories  upon  the  canal  or  connected  therewith."  The  appel- 
lants have,  continually  since  the  passing  of  the  last-mentioned  Act  to 
^^^o-i  the  time  of  making  the  rate  appealed  against,  supplied  *water 

^  for  the  use  of  locomotive  and  other  steam  engines,  and  for  maaii- 
factories  on  the  canal  or  connected  therewith,  under  the  powers  cod- 
ferred  on  them  by  the  said  9th  section,  for  which  supply  they  htve 
been  paid  by  the  parties  supplied.  The  riyer  Brent,  by  means  of  die 
said  reservoir  in  the  respondent  parish,  near  the  said  feeder,  is  one  of 
the  sources  from  which  the  supplies  of  the  water  have  been  obtained 
for  the  purposes  of  being  used  by  the  appellants  as  last  mentioned.  All 
the  Acts  of  Parliament  relating  to  The  Grand  Junction  Canal  Com- 
pany, The  Grand  Junction  Waterworks  Company,  and  The  Regent  8 
Canal  Company,  with  the  exception  of  one,  were  passed  and  came  into 
operation  before  the  passing  and  coming  into  operation  of  the  Paro- 
chial Assessment  Act,  6  &;  7  W.  4,  c.  96.  The  only  clauses,  in  the 
whole  series  of  the  said  Acts,  which  expressly  relate  to  rating  are  the 
19th  section  of  stat.  84  G.  3,  c.  24,  and  the  101st  section  of  stot  52 
G.  8,  c.  cxcv. 

The  case  then  referred  to  a  map  on  which  the  different  portions  of 
the  130  acres  acquired  at  different  times  were  shown.    The  varioui 
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Acta,  and  the  two  agreements  of  1819  and  1835,  above  referred  to, 
accompanied  the  case,  and  were  to  be  parts  of  it*  The  case  then  con- 
ceded as  follows. 

It  is  agreed  by  the  parties  that  sach  portion  of  the  130  acres  as 
ought  not  to  be  assessed  according  to  either  of  the  rating  clauses  above 
mentioned  ought  to  be  assessed  at  72.  per  acre,  and  that  such  portion 
thereof  as  ought  to  be  assessed  according  to  either  of  the  said  rating 
clauses  ought  to  be  assessed  at  8Z.  per  acre.  The  question  for  the  opi- 
nion of  the  Court  is,  Whether  the  appellants  are  liable  to  be  rated  for 
the  whole  or  some,  and,  if  some  only,  what  part,  *of  the  said  r«n/>4 
130  acres,  and  what  amount  in  respect  thereof.  ^ 

The  case  was  argued  in  last  Trinity  Term.((i) 

PoMey^  in  support  of  the  rule.*— This  reservoir  is  formed  upon  land 
acquired  at  three  different  times.  The  two  parcels  of  the  land  first 
acquired,  forming  in  all  seventy-five  acres,  were  purchased  in  the  name 
of  The  Grand  Junction  Canal  Company,  who  are  the  legal  owners  of 
the  fee  of  this  part  of  the  reservoir.  As  far  as  regards  that  portion 
of  the  land  there  is  a  question  of  fact,  whether  the  Begent's  Canal 
Company  are  occupiers  of  that  land  or  not.  (His  arguments  on  the 
question  of  fact  are  omitted.  It  will  be  seen  from  the  judgment  that 
the  Court  drew  the  inference  that  this  land  was  conveyed  to  The  Grand 
Junction  Canal  Company  substantially  for  the  Regent's  Canal  Com- 
pany, who  occupied  the  whole  reservoir,  though  The  Grand  Junction 
Canal  Company  had,  by  virtue  of  the  provisions  for  securing  them  a 
priority  of  supply  in  times  of  drought,  some  control  over  their  mode 
of  occupation.)  The  rest  of  the  reservoir  is  admittedly  occupied  by 
The  Regent's  Canal  Company.  Then  the  question  arises  whether  the 
rating  clauses,  either  in  the  Grand  Junction  Canal  Act  (84  G.  8,  c.  24, 
s.  19),  or  in  the  Regent's  Canal  Act  (52  G.  8,  e.  cxcv.,  s.  101),  apply 
to  any  part  of  this  land.  As  far  as  regards  stat.  84  G.  8,  c.  24,  s.  19, 
it  clearly  is  confined  to  cases  in  which  The  Grand  Junction  Canal  Com- 
pany are  themselves  rated  as  occupiers,  and  cannot  apply  to  land  occu- 
pied by  others  who  are  rated  in  respect  thereof,  even  if  the  occupiers 
are  tenants  to  The  Grand  Junction  Canal  Company.  Stat.  52  G.  8, 
*c.  cxcv.,  s.  101,  applies  only  to  lands  acquired  by  The  Regent's  r^r^^r 
Canal  Company  under  that  Act,  which  authorises  the  making  of  ^ 
the  canal  and  reservoirs  in  certain  parishes  only  (excluding  Hendon). 
The  land  in  question  was  acquired  ultra  vires  of  that  Act,  and  is  partly 
used  for  purposes  not  authorized  by  it  This  section  therefore  cannot 
apply  to  it. 

T.  F*  UttUj  contri. — The  Regent's  Canal  Company  have  no  more 
than  an  easement  over  the  75  acres  which  remain  in  the  occupation  of 
The  Grand  Junction  Canal  Company,  subject  to  that  easement.  (His 
arguments  as  to  this  question  of  fact  are  omitted.     On  the  general  law 

(«)  8atard«7>  Jane  Tth.    Befon  Lord  CampbeU,  C.  J^  Golf  ridgt^  Irle,  uid  Orompta,  Ji. 
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upon  this  point,  he  referred  to  Doe  dcm.  The  Queen  v.  Archbishop  of 
York,  14  Q.  B.  81  (E.  C-  L.  R.  vol.  68),  Bruce  ».  Willis,  11  A.  k  E. 
463  (E.  C.  L.  R.  vol.  39),  Rex  v.  The  Mersey  and  Irwell  Narigatioi 
Company,  9  B.  &  C.  95  (E.  0.  L.  R.  vol.  17),  Rex  ».  The  Ckelset 
Waterworks  Company,  5  B.  &  Ad.  156  (E.  C.  L.  R.  vol.  27),  Electrie 
Telegraph  Company  v.  Overseers  of  Salford,  11  Exch.  181  .f  As  t4> 
the  amount  of  rate :  stat.  52  G.  8,  c.  cxcv.,  b.  1,  gives  The  Regent's 
Canal  Company  powers  to  make  a  canal,  &c.,  and  for  that  purpose  com- 
pulsorily  to  take  lands,  within  certain  enumerated  parishes  only,  of 
which  Hendon  is  not  one :  but  it  authorizes  the  Company  to  hold  lands 
anywhere,  if  they  can  acquire  them  in  any  legal  mode.  And  sect.  101 
is  general  in  its  terms,  applying  not  only  to  the  lands  taken  compulso- 
rily  but  to  all  lands.  It  must  in  its  nature  be  prospective,  or  there 
could  never  be  anything  for  the  section  to  operate  on,  as  that  Act  cre- 
ated the  Company,  who  must  therefore  acquire  all  their  lands  subse- 
♦ftPRI  ^'^^'^*^y«  Only  three  cases  have  been  found  in  *which  it  has 
■*  been  considered  whether  rating  clauses  of  this  kind  applied  to 
after  purchased  lands :  and  it  will  be  found  that  not  one  of  them  governs 
the  present  case.  In  Rex  v.  Dudley  Canal  Company,  7  Dow.  &  R.  466 
(E.  C.  L.  R.  vol.  16),  a  rating  clause  was  held  not  to  be  retrospective 
so  as  to  apply  to  lands  already  occupied  by  the  Company.  That  affords 
some  authority  for  saying  that  such  an  enactment  is  prim&  facie  pros- 
pective. Rex  V.  Barnby  Dun,  2  A.  &  E.  551  (E.  C.  L.  R.  vol.  29), 
which  at  first  view  seems  to  be  in  favour  of  the  appellants,  and  Regina 
V.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51),  which  seems  to  be  against 
them,  were  really  decided  on  the  special  language  of  the  particular 
Acts.  There  is  nothing  in  the  object  of  such  a  rating  clause  to  make 
it  invidious,  or  one  to  be  construed  strictly  against  the  Company.  It 
is  a  very  reasonable  enactment,  as  is  pointed  out  by  Abbott,  J.,  in  Rex 
v.  The  Grand  Junction  Canal  Company,  1  B.  &  Aid.  289,  295, 

Pashley  was  heard  in  reply.  Cur.  adv.  vulU 

Coleridge,  J.,  now  delivered  judgment. 

This  was  a  case  stated  on  an  appeal  against  a  rate  made  for  the 
relief  of  the  poor  of  the  parish  of  Hendon ;  and  the  questions  upon  which 
our  opinion  was  desired  were :  Whether  the  appellants  were  liable  to  be 
assessed,  and,  if  so,  on  what  principle  in  respect  of  the  whole,  or  any 
and  what  part,  of  a  reservoir  of  130  acres  in  extent  in  the  parish  of 
Hendon.  Two  points  arise  for  determination  in  this  case :  the  first, 
Whether  the  appellants  are  in  such  occupation  of  all  or  any  part  of  the 
130  acres  in  question  as  to  be  rateable  in  respect  thereof:  the  second, 
♦RR"!  ^^  ^^^t  principle  *they  are  to  be  assessed,  if  the  first  point  be 
^  decided  in  the  affirmative. 

With  regard  to  the  first,  it  appears  that  the  whole  reservoir  has  been 
brought  to  its  present  area  at  three  difierent  times,  in  1835, 1838,  and 
1853,  by  three  different  purchases ;  The  Grand  Junction  Canal  Com- 
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pany  being  the  purchaser  and  the  convejances  being  made  to  that  Com- 
pany on  the  two  first  occasions,  and  the  appellants  being  the  purchasers 
and  taking  the  conveyance  only  in  the  last.  Upon  the  two  first  occa- 
sions, however,  The  Grand  Junction  Canal  Company  only  lent  their 
name  as  purchasers,  because  they  had  power,  and  The  Regent's  Canal 
Company  had  not,  to  make  the  purchase  ;  the  latter  Company  paid  the 
price,  and  were  the  real  parties  to  the  transactions.  We  think,  there- 
fore, that  this  makes  no  difference  between  the  two  first  and  the  last 
portions  of  the  area  on  a  question  of  rateable  occupation.  I^  appears 
moreover  that,  in  consequence  of  arrangements  between  the  two  Com- 
panies, The  Grand  Junction  Canal  Company  enjoys  certain  rights,  and 
is  empowered  to  exercise  a  certain  control  over  the  supply  of  water 
from  the  reservoir.  But,  upon  a  review  of  all  the  circumstances  stated 
in  the  case,  it  appears  to  us  clear  that  the  substantial  occupation  of  the 
whole  is  in  the  appellants. 

The  second  question  is  answered,  we  think,  by  the  101st  section  of 
Btat.  52  G.  3,  c.  czcv.,  the  Act  under  which  The  Regent's  Canal  Com- 
pany was  formed.  By  it  ^<  the  lands,  whether  covered  with  water  or 
not,"  <(  of,  and  belonging  to  the  said  Company  shall  be  rateable  and 
chargeable  to  the  maintenance  of  the  poor,  and  to  all  other  parochial 
rates  and  taxes,  in  the  several  parishes  and  places  in  which  they  are 
respectively  situated,"  *<<  according  to  their  quantity  and  qua-  ritiQ(*& 
lity;"  «and  shall  be  charged  and  assessed  in  like  manner  as  ^ 
lands  of  a  like  quality"  «in  the  respective  parishes  where  the  same 
shall  be  situate,  are  or  shall  be  assessed  or  charged."  Such  a  clause  as 
this,  framed  with  a  view  to  regulate  the  assessment  of  parochial  taxes, 
most  be  construed  with  reference,  not  to  strict  legal  title,  but  to  such 
oecapation  as  makes  the  occupier  rateable,  and  will  apply  to  whatever 
lands  are  <^  of  "  the  Company,  or  «  belong"  to  it  in  that  sense.  And  we 
think  this  clause  is  prospective :  it  would  be  to  give  it  a  very  incom- 
plete, almost  no,  effect,  to  limit  it  to  such  property,  if  any,  as  might 
belong  to  the  Company  at  the  time  of  the  Act  passing. 

We  answer,  therefore,  the  questions  submitted  to  us,  by  saying  that 
the  appellants  are  liable  to  be  rated  for  the  whole  of  the  130  acres  at 
iL  per  acre,  the  sum  agreed  between  the  parties. 

Judgment  accordingly. 
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The  Honourable  W.  E.  FITZMAURIOE  v.  SIR  JOHN  BAYLEY, 

Baronet.     July  3. 

Defendant  emplojod  R.,  u  bis  a^ent,  to  agree  with  plaintiff  for  the  parohate  of  plaintiff's  ialer. 
est  in  »  leasehold  boose.  Plaintiff  also  held  a  stable  under  a  demise  distinet  from  that  vaAm 
which  he  held  the  house. 

Defendant  did  not  authorise  R.  to  purchase  the  stable ;  and  R.  represented  to  defendaot  (fast  be 
had  purchased  the  lease  of  the  house  only ;  but  in  fact  B.  bad  taken  from  plaintiff  as  agne- 
ment  in  writing  for  the  purobase  of  both.  Afterwards,  on  plaintiff  stating  to  defendant  that 
such  was  the  agreement,  and  requiring  defendant  to  take  the  stable,  defendant  wrote  vaA 
signed  a  letter  to  pluntiff,  stating  that  defendant  did  not  know  what  R.  had  agreed  to,  bat 
must  support  him  in  ail  he  had  done  for  defendant  Held,  that  this  was  a  ratification  of  E.'i 
agreement,  whatever  it  might  be,  sufficient  to  constitute  with  it  a  signed  memorandam,  a&der 
sect  4  of  the  Statute  of  Frauds  (29  C.  2,  o.  3),  to  charge  defendant  with  a  contract  to  take 
the  stable.  Per  Lord  Campbell,  0.  J.,  Wightman  and  Erie,  Js.  Crompton,  J.»  not  «eaeB^ 
ring. 

The  declaration  alleged  that  plaintiff,  before  and  at  the  time  of  the 
n^af^QTi  making  of  the  agreement  after  mentioned,  was  ^lawfully  po6- 

^  sessed  of  a  messuage  and  premises,  with  the  appurtenances,  com- 
monly called  Hamilton  Lodge,  situate  at  Kensington  Gore,  in  the  countj 
of  Middlesex,  under  a  lease  granted  to  plaintiff  on  or  about  11th  Febru- 
ary, A.  D.  1851,  for  a  term  of  years,  that  is  to  say,  from  25th  December, 
A.  D.  1850,  for  nine  years  and  three  quarters  of  another  year,  wanting 
ten  days,  subject  to  the  payment  of  certain  rent  and  the  performance  of 
certain  covenants  by  plaintiff,  his  executors,  administrators,  and  assigns, 
as  in  the  lease  mentioned;  and  plaintiff  was  also,  before  and  at  the 
time  of  the  making  of  the  said  agreement,  lawfully  possessed  of  cer- 
tain fixtures,  furniture,  and  effects,  being  upon  the  said  messuage  and 
premises ;  and  also  of  a  certain  leasehold  stable,  coach  house  and  pre. 
mises,  with  the  appurtenances,  situate  at  Kensington  Gore  aforesaid, 
which  plaintiff  then  held  for  a  certain  other  term  of  years  therein,  then 
to  come  and  unexpired.  And  thereupon  heretofore,  to  wit,  31st  August, 
A.  D.  1855,  it  was  agreed,  by  and  between  plaintiff  and  defendant*  in 
manner  following,  that  is  to  say :  that  plaintiff  should  sell  and  assign 
to  defendant  the  said  messuage  and  premises,  with  the  appurtenances, 
called  Hamilton  Lodge,  and  the  said  lease  thereof,  under  and  by  virtue 
of  which  plaintiff  held  the  same  as  aforesaid,  and  all  his  estate  and 
interest  therein,  for  all  the  then  residue  of  the  said  term  first  above 
mentioned,  at  and  for  the  price  or  premium  of  1002.,  subject  to  the  paj- 
ment  by  defendant  of  the  rent,  &c.,  and  the  performance  by  defendant 
of  the  covenants  therein  contained,  defendant  being  liable  to  payment 
of  the  said  rent  and  of  all  rates,  &c.,  in  respect  of  the  said  messua^ 
and  premises,  with  the  appurtenances,  from  29th  September,  a.  u 
1855.  And  it  was  also  then  further  agreed,  by  and  between  plaintiff 
ifiontfi  &^<1  defendant,  that  plaintiff  should  sell  and  assign  to  ^defendant 

-1  the  said  fixtures,  &;c.,  at  and  for  a  price  to  be  settled  upon  a  valua- 
tion, &c. ;  and  that  plaintiff  should  also  grant  to  defendant  an  underlease 
of  the  said  stable,  ccTach  house,  and  premises,  with  the  appurtenances,  to 
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vit,  for  the  term  of  five  years,  wanting  fifteen  days  thereof,  from  7th  No- 
Yember,  A.  D.  1855,  being  a  term  less  than  the  said  term  for  which  the 
same  were  so  held  by  plaintifi*  as  aforesaid,  at  the  same  rent  and  sub- 
ject to  the  same  conditions  as  the  said  stable,  coach  house,  and  premises, 
with  the  appurtenances,  were  then  held  by  plaintiff.  And  thereupon, 
in  consideration  of  th^  premises,  and  that  the  plaintiff,  &;c.  (pro- 
mise to  perform  the  agreement  on  plaintiff's  part),  defendant  promised 
to  perform  on  defendant's  part,  and  particularly  that  defendant  would 
take  and  accept  the  said  messuage,  &c.,  called  Hamilton  Lodge,  and 
the  said  lease  thereof,  and  would  also  pay  to  plaintiff  the  1002.,  and 
would  also  purchase  and  take  the  said  fixtures,  &c.,  and  cause  a  proper 
yaluation  thereof  to  be  made,  and  pay  to  plaintiff  the  price  which 
should  be  so  settled ;  and  would  also  accept  and  take  such  underlease 
of  the  said  stable,  coach  house,  and  premises  as  aforesaid,  and  execute 
the  same  when  granted  and  tendered  to  him  by  plaintiff.  Averment, 
that  plaintiff  has  always  been  ready  and  willing  to  perform  and  fulfil 
the  same :  and,  although  he  afterwards,  and  within  a  reasonable  time  in 
that  behalf,  to  wit,  on  the  day  and  year  first  aforesaid,  offered  to  defend- 
ant to  give  up  to  him  the  said  messuage  and  premises,  with  the  appur- 
tenances, and  to  convey  to  defendant  the  same,  and  the  said  lease  or 
demise  thereof,  and  all  the  estate,  &c.,  of  plaintiff  therein,  for  all  the 
residue  of  the  said  first-mentioned  term,  at  the  price,  and  in  the  man- 
ner, and  upon  the  terms  aforesaid,  according  to  the  said  agreement, 
and  also  to  sell  to  ^defendant  the  said  fixtures,  &c.,  and  to  cause  r:,c07-| 
a  proper  valuation,  &c.,  and,  although  plaintiff  then  also  execu-  '- 
ted  and  tendered  and  offered  to  defendant,  for  his  acceptance  and  exe* 
cution,  an  underlease  of  the  said  stable,  coach  house,  and  premises, 
with  the  appurtenances,  for*  the  term  in  that  behalf  above  mentioned,  at 
the  same  rent  and  subject  to  the  same  conditions  as  the  said  stable, 
coach  house,  and  premises,  with  the  appurtenances,  were  then  held  at 
bj  plaintiff,  according  to  the  said  agreement,  and  although  the  defend- 
ant then,  in  part  performance  of  the  said  agreement,  paid  to  plaintiff  a 
portion  of  the  lOOi.,  to  wit,  50Z,,  and  was  then  requested  by  plaintiff 
to  accept  and  take  the  said  messuage  and  premises,  with  the  appurte- 
nances, and  the  lease  thereof,  and  to  pay  the  residue  of  the  said  price, 
and  also  to  accept  and  take  the  said  fixtures,  &c.,  and  to  cause  a  pre  - 
per  valuation,  &c.,  and  to  pay  the  sum  which  should  be  settled  in 
respect  thereof,  and  also  to  accept  and  execute  the  said  underlease  of  th^ 
stable,  coach  house,  and  premises,  with  the  appurtenances,  according  to 
the  said  agreement :  yet  defendant  did  not  nor  would,  when  he  was  so 
requested  as  aforesaid,  or  at  any  other  time,  accept  or  take  the  said 
messuage  and  premises,  with  the  appurtenances,  or  the  said  lease  there- 
of, or  cause  a  proper  conveyance  thereof  to  be  prepared  or  tendered  to 
the  plaintiff,  and  did  not  nor  would  pay  to  plaintiff  the  residue  of  the 
1002.  or  any  part  thereof,  and  did  not  nor  would  accept  or  take  ^be 
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said  fixtures,  &c.,  or  cause  to  be  made  any  proper  yaluation  thereof,  or 
pay  to  plainti£f  the  price  thereof,  or  any  part  thereof,  and  did  not  ncr 
would  accept  or  execute  the  said  underlease  of  the  said  stable,  coach 
house,  and  premises,  with  the  appurtenances,  according  to  the  said 
♦A791  ^S^®^™^^^*  bu^  ^defendant  then,  and  hitherto,  hath  wholly 
-'  refused  so  to  do,  and  therein  and  in  each  of  the  same  sereral 
matters  respectively  hath  wholly  failed  and  made  default.  Whereby 
plaintiff,  &c.,  (damage). 

Pleas  :  Traverse  of  the  agreement ;  and  another  plea,  not  materiaL 
Issues  thereon. 

On  the  trial,  before  Lord  Campbell,  0.  J.,  at  the  Middlesex  Sittings 
after  last  Hilary  Term,  the  question  ultimately  appeared  to  be  whether 
the  defendant  had  bound  himself  to  take  the  stables  under  any  agree- 
ment valid  within  sect.  4  of  the  Statute  of  Frauds,  29  0.  2,  c.  3.  The 
plaintiff  relied  upon  a  correspondence  which  had  taken  place,  and  which, 
so  far  as  it  was  considered  material  by  the  Court  on  the  motion  after 
mentioned,  sufficiently  appears  by  the  judgment. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  move  as  after 
mentioned. 

In  last  Easter  Term,  WatBon^  for  the  defendant,  obtained  a  rale 
calling  on  the  plaintiff  to  show  cause  why  the  verdict  <«  should  not  be 
set  aside,  and  a  nonsuit  entered  instead  thereof,  on  the  ground  that 
there  is  nx)  sufficient  contract  in  writing  signed  by  the  defendant  or 
his  agent  thereunto  lawfully  authorized.*' 

In  last  Easter  Term,(a)  Alexander  and  Badeley  showed  cause,  and 
Wat8on  and  Garth  were  heard  in  support  of  the  rule.  The  following 
authorities  were  referred  to :  Dobell  v,  Hutchinson,  8  A.  &  E.  355  (E. 
C.  1j.  K.  vol.  30),  Boydell  v.  Drummond,  11  .East,  142,  Glinan  v.  Cooke, 

1  Sch.  &  Lef.  22,  Brodie  v.  St.  Paul,  1  Ves.  Jun.  326,  Tawney  f. 
♦g-on  *Crowther,  3  Bro.  Ch.  Ca.  161,  318,  Ogilvie  v.  Foljambe,  3  Mer. 

^  53,  Western  v.  Russell,  3  Yes.  &  B.  187,  Saunderson  v.  Jackson, 

2  B.  &  P.  238,  Jackson  v.  Lowe,  1  Bing.  9  (E.  C.  L.  R.  vol.  8),  Sug- 
den*s  Concise  and  Practical  View  of  the  Law  of  Vendors  and  Par- 
chasers,  p.  85,  Soames  v.  Spencer,  1  Dowl.  &  R.  32  (E.  C.  L.  R.  voL 
16),  Shippey  v.  Derrison,  5  Esp.  N.  P.  C.  190,  Maclean  v.  Dunn, 
4  Bing.  722  (E.  C.  L.  R.  vol.  13),  Richards  v.  Porter,  6  B.  &  C.  437 
(E.  C.  L.  R.  vol.  13),  Archer  v.  Baynes,  5  Exch.  625.t 

*  The  question  having  entirely  turned  on  the  effect  of  the  correspond- 
ence, which  sufficiently  appears  from  the  judgment,  a  further  report  of 
the  argument  appears  to  be  unnecessary.  Cur.  adv.  vutt. 

Erlb,  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  case  the  question  was,  Whether  the  evidence  showed  a  contract 
by  the  defendant  binding  according  to  the  Statute  of  Frauds. 

(o)  The  case  was  argued  on  April  28th  and  30tb,  1866|  before  Lord  Campbell,  C  J^  WS|bi- 
ana,  Brie,  aad  Crompton,  Ji. 
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We  take  the  facts  to  be  that  the  defendant  employed  Mr.  Reardon  as 
his  agent,  to  make  an  agreement  for  him  with  the  plaintiff  for  taking 
Hamilton  Lodge,  %nd  did  not  give  him  authority  to  agree  for  certain 
stables  in  Gore  Lane.  That  Reardon,  as  agent  for  the  defendant/  and 
in  his  name,  agreed  with  the  plaintiff  to  take  Hamilton  Lodge  and  the 
stables  in  Gore  Lane,  and  received  from  the  plaintiff  a  written  copy  of 
that  agreement,  signed  with  his  name,  dated  31st  of  August ;  and  he 
then  paid  to  the  plaintiff  a  check  for  50Z.,  as  earnest  money  on  the  part 
of  the  defendant  to  bind  this  agreement,  and  afterwards  represented  to 
the  defendant  that  *he  had  agreed  for  the  Lodge  without  the  r^n^j^ 
stables  in  Gore  Lane,  according  to  a  proposal  of  the  plaintiff  ^ 
dated  30th  August.  As  Reardon  had  no  authority  to  agree  for  those 
stables,  this  agreement  would  not  bind  the  defendant  unless  he  ratified 
and  signed  it  within  the  Statute  of  Frauds:  and  so  the, question  has 
been.  Did  the  defendant  so  ratify  and  sign  ? 

As  to  this,  it  appears  that  the  plaintiff,  in  consequence  of  soipe  dis- 
pute with  Reardon,  wrote  to  the  defendant  complaining  thereof,  and 
enclosing  a  copy  of  the  agreement  signed  by  himself  and  left  with 
Reardon  on  31st  August,  and  asking  the  defendant  to  perform  it.  To 
this  the  defendant  answered,  stating,  inter  alia,  that  he  believed  the 
agreement  shown  to  him  by  Reardon  did  not  comprise  the  stables,  but, 
whatever  it  was,  he  returned  it  to  Mr.  Reardon,  and  it  would  speak  for 
itself ;  and  he  was  fully  prepared  to  carry  it  out.  To  this  the  plaintiff 
replied,  explaining  that  the  defendant  referred  to  an  instrument  of  the 
30th  of  August,  and  that  Reardon  on  the  31st  had  stated  that  the  de- 
fendant required  the  stables,  and  had  agreed  for  them,  and  that  the 
instrument  dated  the  31st,  of  which  a  copy  had  been  sent,  was  that 
agreement.  To  this  the  defendant  referred,  repeating  his  former  doubts, 
but  adding,  inter  alia,  passages  to  the  following  effect.  "  The  agree- 
ment, whatever  it  is  and  whatever  its  date,  Mr.  Reardon  has ;  and  it 
will  speak  for  itself ;  and,  whatever  it  is,  I  shall  carry  it  out.  With 
respect  to  the  authority  I  gave  Mr.  Reardon  after  his  telling  me  he  had 
got  me  Hamilton  Lodge  on  terms  of  valuation,  I  left  everything  to  him, 
desiring  him  to  do  the  best  for  me  he  could.  What  he  has  done  for  me 
I  know  not ;  but  of  course  I  must  support  him  in  all  he  has  done  for 
me,  except  *incivility.  Having  thus  left  everything  to  Mr.  Rear-  p^Q„  ^ 
don,  as  my  agent,  and  being  in  ignorance  of  everything  he  has  *- 
done,  except  what  I  learn  from  your  letters  and  my  lawyer's,  I  should 
not  act  rightly  if  I  were  to  interfere  with  any  arrangement  he  has  made, 
or  interfere  with  any  differences,  until  I  learn  his  side  of  the  question. 
Until  I  got  my  lawyer's  letter,  I  could  not  understand  what  the  differ- 
ence was :  but  now  I  see  the  question  is,  whether  the  Gore  Lane  stables 
are  included  in  my  agreement.  And,  in  answering  your  first  letter,  I 
did  not  think  I  was  encroaching  on  Mr.  Reardon's  authority  in  laying 
that  the  agreement  which  he  held  would  decide  the  question.     With 
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respect  to  my  taking  the  stables  in  Oore  Lane,  that  seems  to  me  to  de- 
pend on  two  questions :  1st,  whether  they  are  within  the  agreement 
under  which  I  am  to  take  Hamilton  Lodge ;  and,  if  they  are,  I  most  of 
course  take  them  whether  I  like  them  or  not :  if  they  are  not,  will  yon 
keep  your  offer  open,"  &c. 

This  letter,  signed  by  the  defendant,  appears  to  us  to  be  a  ratification 
of  the  contract  made  by  Reardou,  and  binding  within  the  Statute  of 
Frauds.  The  defendant  was  fully  aware  of  the  question  in  dispute 
between  Reardon  and  the  plaintiff,  and,  with  that  knowledge,  he  expressly 
adopted  Reardon's  act.  He  had  received  contradictory  accounts  from 
Reardon  and  the  plaintiff:  he  does  not  know  what  the  contents  of  the 
agreement  are ;  but,  without  that  knowledge,  he  was  capable  of  adopting 
them ;  and  in  our  opinion  he  did  so.  After  the  receipt  of  that  letter 
we  think  that  the  plaintiff  was  bound  to  perform  the  agreement,  and 
might  have  been  sued  by  the  defendant  if  he  had  refused  so  to  do.  It 
follows  that  there  was  an  agreement  between  the  parties :  *and 
we  think  the  letter  of  the  defendant  above  mentioned  to  be  a 
compliance  with  the  statute.  Therefore  this  rule  must  be  discharged ; 
and  the  judgment  for  the  plaintiff  stands. 

This  is  the  opinion  of  the  majority  of  the '  Court :  but  my  brother 
Crompton  desires  me  to  add  that  he  is  not  prepared  to  assent  to  it 
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J.  mortgaged  to  M.  the  freehold  of  a  mill,  with  machinery  thereon.  Afterwards  J.  aaeigncd  te 
defendant  the  equity  of  redemption,  and  certain  machinery  which  had  been  fixed  in  the  miS 
since  the  first  mortgage.  Afterwards,  by  indenture,  in  consideration  of  500{.  paid  to  J.  by 
defendant,  J.  did  bargain,  sell,  assign,  and  set  over  to  defendant  machinery  erected  since  the 
conveyance  of  the  equity  of  redemption,  subject  to  redemption  on  payment  of  the  bWU. ;  and, 
by  the  same  indenture,  J.  covenanted  that  the  mill  and  machinery  specified  in  the  previous 
conveyance  of  the  equity  of  redemption  should  be  charged  with  the  600t,  as  well  as  the 
money  before  secured  upon  it 

The  machinery  comprised  in  the  last-mentioned  indenture  was  erect«d  for  the  purpose  of  carry- 
ing on  the  manufaetory  in  the  mill :  and,  for  the  more  conveniently  so  doing,  a  part  of  it  «m 
screwed,  nailed,  and  otherwise  fixed  to  the  mill. 

J.  became  bankrupt;  in  anticipation  of  which,  defendant  took  possession,  and  entered  on  the 
mill  and  the  machinery,  J.  having  been  in  possession  for  more  than  twenty-one  days  sfter  the 
making  of  the  indenture,  up  to  the  time  of  such  entry.  The  machinery  comprised  in  the 
last-mentioned  indenture  still  remaining  on  the  premises,  J.'s  assignees  claimed  it,  on  the 
ground  that  such  indenture  had  not  been  registered  under  stat  17  A  IS  Vict  e.  S6. 

Held,  that  they  were  entitled  to  the  machinery :  the  conveyance  thereof  being  void  as  sgaiait 
them  for  want  of  registration ;  for  that,  under  the  interpretation  clause  (Sect  7),  the  oMchiaery 
was  personal  chattels,  as  the  intention  of  the  parties  appeared  to  be  that  the  machioerjshocJd 
pass,  separately  from  the  realty,  and  so  it  had  not  become  paroel  of  the  freehold  by  anaezaftioa 
subsequent  to  the  conveyance  of  the  equity  of  redemption. 

By  order  of  Wightman,  J.,  and  by  consent  of  the  parties,  the  follow- 
ing special  case  was  stated  for  the  opinion  of  the  Court. 

The'plaintiffs  are  the  creditors  and  oflScial  assignees  of  the  estate  and 
effects  of  William  Jenkinson,  late  of,  &c.,  paper  maker,  dealer  ami 
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chapman,  a  bankrupt :  and  they  bring  this  action  against  the  defendant 
to  recover  from  him  certain  machinery,  matters,  and  things  contained  in 
the  schednle  hereinafter  set  forth. 

♦Tne  freehold  of  the  mill  called  Spring  Grove  Mill,  herein-  ruiatjj 
after  mentioned,  was  conveyed  to  the  said  William  Jenkinson  by  ^ 
indenture  dated  the  2l8t  February,  1847. 

By  indenture  dated  on  the  following  day,  the  said  W.  Jenkinson 
mortgaged  the  freehold  of  the  said  mill  to  a  Mr.  Marsh  for  29902.  And, 
by  mdenture  dated  1st  November,  1850,  the  said  W.  Jenkinson  gave  to 
the  said  Mr.  Marsh  a  further  charge  for  lOOOZ.  upon  everything  com- 
prised in  his  prior  mortgage :  and  for  further  security  he  assigned  to 
the  said  Mr.  Marsh  certain  machinery  then  upon  the  said  premises. 

By  indenture  of  the  14th  September,  1853,  the  said  W.  Jenkinson 
conveyed  and  assigned  to  the  above-named  defendant,  subject  to  Mr« 
Marsh's  mortgage  and  further  charge  as  aforesaid,  the  equity  of  redemp- 
tion of  the  said  mill,  and  all  the  machinery  included  in  the  said  deed  of 
1st  November,  1850.  And,  by  the  same  deed,  the  said  W.  Jenkinson 
also  assigned  to  defendant  certain  machinei-y  which  had  been  erected 
and  fixed  in  the  said  mill  subsequently  to  the  said  1st  November,  1850. 

By  an  indenture  made  on  14th  August,  1854,  between  the  said  W. 
Jenkinson  of  the  one  part  and  the  defendant  of  the  other  part  (endorsed 
npon  the  said  last-mentioned  indenture,  dated  14th  September,  1853), 
it  is  provided  that,  in  consideration  of  500Z.  to  the  said  W.  Jenkinson 
paid  by  the  said  defendant,  the  said  W.  Jenkinson  did  bargain,  sell, 
assign,  and  set  over  unto  the  said  defendant  the  machinery,  matters  and 
things  described  in  the  schedule  hereinafter  set  forth :  to  hold  the  same 
TUito  the  said  defendant,  his  executors,  administrators,  and  assigns, 
subject  to  redemption  upon  payment  by  the  said  W.  Jenkinson,  his  ex- 
ecutors, administrators,  and  assigns,  "^of  5002.  and  interest  on  the  r:KQiTo 
day  and  in  manner  therein  mentioned.  ^ 

By  the  same  indenture,  the  said  W.  Jenkinson,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenanted  with  defendant,  his 
executors,  administrators,  and  assigns,  that  certain  pieces  of  land,  mes- 
suages, head  and  fall  of  water,  mills,  hereditaments,  and  premises,  the 
same  being  of  freehold  tenure  of  which  the  said  Spring  Grovo  Mill  was 
a  part,  and  the  machinery,  matters  and  things  mentioned,  specified,  and 
contained  in  the  said  indenture  of  14th  September,  1853,  and  in  the 
schedule  thereto  (which  last-mentioned  machinery,  matters,  and  things 
^(3re  the  goods  of  the  said  W.  Jenkinson,  and  are  described  in  the  said 
deed  of  14th  August,  1854,  by  the  said  schedule  hereafter  set  forth), 
should  stand  charged  with,  and  be  subject  and  liable  to,  and  should 
continue  and  remain  vested  in  the  said  defendant,  his  heirs,  executors, 
administrators,  and  assigns,  for  the  purpose  of  securing  to  him  and  them, 
as  well  the  said  sum  of  5002.  and  interest,  as  of  the  said  principal  moneys 
and  interest,  and  costs,  in  and  by  the  said  indenture  of  the  14th  Sop- 
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tember,  1853,  secured.  And  the  said  W.  Jenkinson,  for  himself,  lui 
heirs,  executors,  administrators,  and  assigns,  covenanted  with  defendant, 
his  executors,  administrators,  and  assigns,  for  payment,  on  14th  Sep- 
tember, 1854,  of  the  said  sum  of  5002.  and  interest. 

The  following  is  a  copy  of  the  schedule  in  the  said  indenture  of  14tli 
day  of  August,  1854.  «  One  paper  machine  to  make  72  inches  paper 
wide  when  dry,  consisting  of  sand  strainer,  4  feet  wide,  plate  knotter 
20  inches  broad,  with  vat  for  ditto,  shake  with  85  brass  rollers,  1^  iodi 
*ft7Ql  diameter,  copper  breast  roller,  10  inch  *diameter,  9  copper  rollers 
^  for  the  wire,  from  3^  inches  to  six  inches  diameter,  with  all  the 
necessary  fixings,  polished  brass  deckels,  and  india  rubber  straps,  ele* 
vator  to  lift  the  water  back  from  the  wire,  coucher  with  bottom  bovie 
of  sycamore,  12  inches  diameter,  1  dry  press  bottom  bowle,  12  inches 
diameter,  top  bowle,  20  inches  diameter,  prepared  to  be  heated  by  steam, 
polished  brass  junctions,  drying  machine,  consisting  of  3  cylinders  of  4 
feet  and  6  inches  in  diameter,  each  with  framing,  and  all  the  necessary 
iron  and  wood  rollers,  polished  brass  steam  and  condensed  water  jane- 
tions,  3  smoothing  rollers  of  9  inches  in  diameter  each,  steam  piping  for 
the  cylinder  and  bowles,  gearing  to  drive  the  whole  machine,  and  reeling 
i^paratus,  with  2  wood  reels  for  winding  the  paper  on,  with  slitters  at 
the  end,  with  8  steel  knives,  water  wheel,  12  feet  diameter  by  3  feet 
wide,  with  all  the  necessary  gearing  and  coupling  to  drive  the  paper 
machine,  3  beating  rag  engines,  all  complete  with  bottom  plates  and 
driving  gear,  one  pulp  vat,  one  conical  willow,  one  pair  of  iron  rolls  with 
standards  and  driving  gear,  one  34  feet  by  4  feet  steam  boiler,  with 
pipes  leading  to  the  machine  for  heating  the  drying  cylinder  belongiog 
thereto." 

A  plan  and  accompanying  description  of  the  machinery,  comprieed 
in  the  above-written  schedule,  to  be  taken  as  part  of  the  case. 

The  parts  of  the  description  particularly  referred  to  in  argument 
were  the  following. 

"A  machine  or  engine  for  manufacturing  paper  from  the  pulp." 
^'This  frame**  (a  cast  iron  truss  frame  to  which  a  part  of  the  machine 
was  attached)  "  is  cast  with  bed  plates  or  sole  pieces  bedded  on  the 
ashlar,  and  fixed  with  wrought  iron  bolts,  seven  inches  long,  let  into  the 
♦ftROl  *^^^^®»  ^^^  fastened  with  lead  rui^  in  when  in  a  molten  state; 
-*  the  frame  work  is  then  secured  by  nuts  screwed  on  to  the 
bolts.'* 

"A  machine  termed  a  willow."  "The  machine  is  supported,  and 
the  shaft  works  on  cast  iron  truss  frames  with  enlarged  sole  pieces; 
these  sole  pieces  have  holes  cast  in  them  for  the  purpose  of  being  bolted 
to  the  floor ;  but  they  have  not  been  so  bolted,  the  weight  of  the  ma- 
chine itself  being  found  suflScientto  secure  it  from  movement." 

"  Three  machines  for  converting  rags  or  other  material  into  pulp." 
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(<  These  madjimes,  with  the  cast  iron  stanchions  or  frame  work  which 
support  the  shafting,  are  secured  to  the  floor  by  screws  and  nails." 

The  case  proceeded  as  follows. 

The  plan  and  detailed  description  comprise  the  whole  of  the  ma- 
chinery, matters  and  things,  which  is  included  in  the  indenture  of  14th 
August,  1854,  alone,  but  do  not  comprise  any  portion  of  the  machinery, 
matters  or  things  included  in  the  first  mortgage  to  the  defendant,  which 
is  dated  14th  September,  1853,  and  which  is  not  disputed. 

The  said  indenture  of  the  14th  of  August,  1854,  and  the  said  sche- 
dule, were  not,  nor  were  any  copies  thereof,  filed  within  twenty-one 
days  from  the  making  or  giving  of  such  indenture  with  the  officer  acting 
as  clerk  of  the  dockets  and  judgments  in  the  Court  of  Queen's  Bench 
pursuant  to  the  provisions  of  the  Act,  &c.  (17  &  18  Vict.  c.  36,  "  for 
preventing  frauds  upon  creditors  by  secret  bills  of  sale  of  personal 
diattels.") 

The  sum  of  5002.  was  not  paid  at  the  time  appointed  by  the  said 
iudenture. 

On  27th  April,  1855,  defendant,  with  the  knowledge  *of,  and  r:,tOQ-| 
irithout  any  opposition  by,  the  said  W.  Jenkinson,  and  in  anti-  ^ 
cipation  that  Jenkinson  might  become  bankrupt  (although  Jenkinson 
had  not  then  committed  any  act  of  bankruptcy),  entered  upon  the  said 
mill  called  Spring  Grove  Mill  (the  same  being  part  of  the  hereditaments 
hereinbefore  referred  to),  for  the  purpose  of  taking,  and  he  then  took, 
actual  possession  of  the  machinery,  matters  and  things  comprised  in 
the  said  indenture  of  14th  August,  1854,  and  in  the  said  indenture  of 
14th  September,  1853,  the  whole  of  the  same  machinery,  matters  and 
things  being  then  in  and  upon  the  said  mill,  and  having  been,  from  the 
date  of  the  said  indenture  of  14th  August,  1854,  up  to  the  time  of 
such  entry,  in  the  exclusive  and  continuous  possession  of  Jenkinson. 

On  28th  April,  1855,  the  said  W.  Jenkinson  presented  his  petition 
to  the  Leeds  District  Court  of  Bankruptcy,  and  was,  on  the  same  day, 
duly  found  and  declared  a  bankrupt.  The  plaintiffs  were  duly  chosen 
creditors  and  official  assignees  of  the  estate  and  effects  of  the  said  W. 
Jenkinson.  ' 

At  the  time  of  the  presentation  of  the  said  petition,  and  at  the  time 
when  the  said  W.  Jenkinson  was  so  declared  bankrupt,  the  defendant 
was  in  possession  of  the  said  machinery,  matters  and  things ;  and  no 
part  thereof  had  been  removed  from  the  said  mill :  and  Jenkinson  was 
in  actual  occupation  of  the  said  mill,  subject  to  the  possession  of  the 
said  machinery,  matters  and  things  so  taken  by  the  defendant  as  afore- 
said. 

At  the  time  of  such  entry,  the  said  mortgage  and  further  charge  of 
the  said  Mr.  Marsh  were  in  full  force :  but  he  had  not  acted  upon  them, 
or  taken  possession  under  them. 
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*ft«9l  *The  question  for  the  opinion  of  the  Court  is,  irhether  the 
'^^  said  indenture  of  14th  August,  1854,  is  or  is  not  Talid  and  good 
as  against  the  plaintiffs,  as  such  assignees  as  aforesaid,  so  far  as  regtrds 
the  property  in  or  right  to  the  possession  of  the  machinery,  matters  uA 
things  therein  comprised  (and  not  included  in  the  indenture  of  Uth 
September,  1853),  and  specified  in  the  schedule  thereto,  or  any  part 
thereof. 

The  Court  to  be  at  liberty  to  draw  all  inferences  of  fact  in  the  same 
way  in  which  a  jury  would  have  done.  The  judgment  of  the  Court  to 
be  executed  in  accordance  with  a  certain  agreement  between  the  parties, 
bearing  date  9th  day  of  August,  1855. 

The  case  was  argued  in  last  Term.(a) 

R,  Hally  for  plaintiffs. — The  question  arbes  on  stat.  17  4  18  Vict, 
c.  36.  The  preamble  recites  that  << frauds. are  frequently  committed 
upon  creditors  by  secret  bills  of  sale  of  personal  chattels,  whereby  per- 
sons are  enabled  to  keep  up  the  appearance  of  being  in  good  circum- 
stances and  possessed  of  property,  and  the  grantees  or  holders  of  such 
bills  of  sale  have  the  power  of  taking  possession  of  the  property  of 
such  persons,  to  the  exclusion  of  the  rest  of  their  creditors.'*  Thra 
sect.  1  enacts  that  <<  every  bill  of  sale  of  personal  chattels  made,  after 
the  passing  of  this  Act,  either  absolutely  or  conditionally,  or  subject 
or  not  subject  to  any  trusts,  and  whereby  the  grantee  or  holder  shftll 
have  power,  either  with  or  without  notice,  and  either  immediately  after 
^f^r^n^%  ^hc  makiug  of  such  bill  of  sale  or  at  any  future  time,  to  seiie 
^  *or  take  possession  of  any  property  and  effects  comprised  in  at 
made  subject  to  such  bill  of  sale,  and  every  schedule  or  inventory  which 
shall  be  thereto  annexed  or  therein  referred  to,  or  a  true  copy  thereof, 
and  of  every  attestation  of  the  execution  thereof,  shall"  be  filed,  with 
the  affidavit  and  descriptions  there  mentioned,  within  twenty-one  days, 
with  the  officer  of  the  Court  of  Queen's  Bench ;  otherwise  it  shall  be 
void  as  against  the  assignees,  in  bankruptcy  or  insolvency,  of  the  owner 
of  the  goods,  against  sheriffs,  &c.,  <<  so  far  as  regards  the  property  in 
or  right  to  the  possession  of  any  personal  chattels  comprised  in  such 
bill  of  sale,  which  at  or  after  the  time  of  such  bankruptcy,"  &c.,  "and 
after  the  expiration  of  the  said  period  of  twenty-one  days,  shall  be  in 
the  possession  or  apparent  possession  of  the  person  making  snch  bSl 
of  sale,"  &c.  The  bill  of  sale  here  has  not  been  filed :  but  the  de- 
fendant will  contend  that  the  case  is  not  within  the  Act.  First :  it  will 
be  said  that  the  subject  of  the  bill  of  sale  is  not  personal  chattels.  By 
the  interpretation  clause,  sect.  7,  "  The  expression  « personal  chattels 
shall  mean  goods,  furniture,  fixtures,  and  other  articles  capable  of  com- 
plete transfer  by  delivery,  and  shall  not  include  chattel  interests  in 
real  estate,  nor  shares  or  interest  in  the  stock,  funds,  or  securities  of 
any  Government,  or  in  the  capital  or  property  of  any  incorporated  or 

(a)  May  27tb,  1866.    Before  Coleridge  end  Erie,  Js. 
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joint  stock  company,  nor  choses  in  action,  nor  any  stock  or  produce 
upon  any  farm  or  lands  which  by  virtue  of  any  covenant  or  agreement, 
or  of  the  custom  of  the  country,  ought  not  to  be  removed  from  any 
fann  where  the  same  shall  be  at  the  time  of  the  making  or  giving  of 
SQch  bill  of  sale."  Now  it  is  true  that  the  paper  machine  and  the  beat- 
ing rag  engines  are  fastened  to  the  building:  but  *thi8  objection  r^QQi 
does  not  apply  to  the  conical  willow,  which  is  kept  in  its  place  ^ 
only  by  its  own  weight.  Nor  is  it  a  valid  objection  as  regards  any  of 
the  articles.  Some  of  them  are,  indeed,  bolted  or  screwed  to  the  free- 
liold :  but  this  annexation  has  obviously  been  made,  not  for  the  im- 
provement of  the  freehold,  but  for  the  more  convenient  use  of  the 
annexed  machines:  and  they  are  fixtures  removable  without  injury 
being  done  to  the  freehold  or  the  machines  themselves :  they  are  there- 
fore "capable  of  complete  transfer  by  delivery;"  Ex  parte  Barclay, 
5  De  G.  M.  &  G.  408,  410,  Hellawell  v.  Eastwood,  6  Exch.  295,  312.t 
The  object  of  the  enactment  was  to  secure  to  persons  interested  notice 
of  change  of  property :  the  fact  that  here  the  party  to  whom  the  ma- 
chines were  transferred  happened  also  to  be  owner  of  the  freehold  can 
make  no  difference  as  to  the  application  of  the  enactment :  a  third  party 
has  no  means  of  knowing  whether  the  party  in  occupation  of  the  free- 
hold holds  it  for  a  chattel  interest,  or  for  life,  or  in  fee.  A  second 
point  which  may  be  made  for  the  defendant,  and  on  which  probably 
most  reliance  will  be  placed,  is  that  there  is  in  this  case  no  <<  bill 
of  sale"  within  the  meaning  of  the  Act.  Now  by  the  interpretation 
clause,  sect.  7,  "  The  expression  « bill  of  sale*  shall  include  bills  of 
sale,  assignments,  transfers,  declarations  of  trust  without  transfer,  and 
other  assurances  of  personal  chattels,  and  also  powers  of  attorney,  au- 
thorities, or  licenses  to  take  possession  of  personal  chattels  as  security 
for  any  debt,  but  shall  not  include  the  following  documents ;  that  is  to 
say,  assignments  for  the  benefit  of  the  creditors  of  the  person  making  or 
giving  the  same ;  marriage  settlements ;  transfers,  or  assignments  of 
any  *8hip  or  vessel  or  any  share  thereof;  transfers  of  goods  in  t-^qqc 
the  ordinary  course  of  business  of  any  trade  or  calling ;  bills  of  *- 
sale  of  goods  in  foreign  parts  or  at  sea ;  bills  of  lading ;  India  war- 
rants ;  warehouse  keepers'  certificates ;  warrants  or  orders  for  the  deli- 
very of  goods,  or  any  other  documents  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of  goods,  or  authorizing 
or  purporting  to  authorize,  either  by  endorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented/' On  referring  to  the  deed  of  14th  August,  1854,  which  com- 
prehends the  articles  now  in  dispute  (none  of  which  were  included  in  an 
earlier  conveyance),  it  is  manifest  that  the  deed  is  within  the  definition 
of  a  bill  of  sale,  and  not  within  the  exceptions.  The  case  does  not 
resemble  that  of  a  conveyance  of  real  property  to  which  the  articles 
^e  annexed :  the  assignment  is  simply  of  the  machinery  as  a  distinct 


885  WATERFALL  v.  PENISTONB.    T.  V.  1856. 

subject  of  transfer.  This  distinguishes  the  case  from  Mather  v.  Frasor, 
2  K.  &  J.  536,  where  it  was  held,  by  Wood,  Y.  C,  that  no  registratioi 
was  necessary  to  pass  the  interest  in  machinery,  fixed  to  the  soil,  whiek 
was  comprehended  in  a  mortgage  of  the  soil.  The  Vice  ChaDceUor 
appears  there  to  have  looked  to  the  intention  of  the  parties,  whitli 
seems  to  have  been  that  the  machinery  should  pass  with  and  as  part  of 
the  freehold.  Here  the  reverse  appears:  the  assignment  of  the  ma- 
chinery  in  question  is  made  eleven  months  after  the  assignment  of  the 
equity  of  redemption  of  the  freehold :  and  possession  of  the  machinery 
is  taken  separately.  Such  circumstances  were  considered,  in  Trappes 
*A5^R1  ^*  Harter,  2  Cr.  &  M.  153, 181,  as  important  in  showing  that  the 

^  '"machinery  did  not  pass  as  part  of  the  freehold.  That  decision 
has  indeed  been  questioned,  but  not  as  to  the  principle  for  which  it  is  oov 
cited :  and  the  language  of  Lord  Chancellor  Cranworth  in  Ex  parte  Bar- 
clay, 5  De  G.  M.  &  G.  411, 412,  supports  the  same  view.  The  last  question 
is  whether,  within  the  meaning  of  sect.  1,  this  machinery,  after  the  expi- 
ration of  the  twenty-one  days,  was  « in  the  possession  or  apparent  pos- 
session of  the  person  making  such  bill  of  sale."  By  the  interpretation 
clause,  sect.  7,  <' Personal  chattels  shall  be  deemed  to  be  in  the  ^  appa- 
rent possession*  of  the  person  making  or  giving  the  bill  of  sale,  so  long 
as  they  shall  remain  or  be  in  or  upon  any  house,  mill,  warehouse,  build- 
ing, works,  yard,  land,  or  other  premises  occupied  by  him,  or  as  they 
shall  be  used  and  enjoyed  by  him  in  any  place  whatsoever,  notwiilh 
standing,  that  formal  possession  thereof  may  have  been  taken  by  or 
given  to  any  other  person.*'  Here  the  machinery  did  remain  upon  the 
premises. 

Maniati/,  contri. — The  position  of  the  parties  is  as  follows.  In  1847 
Jenkinson  mortgages  the  freehold  to  Marsh ;  and,  in  1850,  he  gives 
Marsh  a  further  charge  on  the  property  mortgaged,  assigning  at  the 
same  time,  unnecessarily,  but  from  extreme  caution,  certain  machinery 
then  on  the  premises.  In  1853,  Jenkinson  assigns  to  the  defendant 
the  equity  of  redemption  of  the  realty,  with  the  machinery  indaded  in 
the  preceding  deed,  and  certain  machinery  since  fixed.  Here  abo  the 
mention  of  the  machinery  was  superfluous :  the  plaintiffs  could  not,  in  a 
Court  of  law,  have  claimed  anything  forming  a  part  of  the  building: 
*RR*n  *^^  *^^  ^^**  afterwards  *became  attached  to  the  realty  woold 

^  go  with  the  realty.  This  state  of  things  could  not  be  altered 
by  the  deed  of  1854.  Whether  the  machinery  was  the  landlord's,  or 
was  tenant's  fixtures,  the  assignees  could  not  take  it.  But  reliance  b 
placed  on  the  supposed  intention  of  the  parties,  which  is  said  to  point 
to  a  conveyance  of  the  last  machinery  as  a  security  distinct  from  that 
on  the  realty.  But  this  is  to  lose  sight  of  the  covenant,  which  subjects 
the  realty  and  machinery  previously  conveyed  to  the  new  charge.  It 
may  be  admitted  that  the  language  of  the  deed  of  1854  would,  if  looked 
at  by  itself,  bring  it  within  the  statute:  but,  where  it  appears  that 
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Jenkinson  had  only  an  equitable  interest  in  what  he  then  professed  to 
ftssign,  it  follows  that  the  covenant  is  at  law  the  only  binding  part  of 
the  deed.  The  case  thus  really  falls  within  the  principle  of  Mather  v. 
Fraser,  2  K.  &  J.  536.  The  mischief  which  the  Legislature  intended 
to  obviate  is  met  when  it  is  understood  that  the  machinery  is  part  of 
the  freehold.  [Erle,  J. — If  the  mortgagor,  before  the  last  deed  was 
executed,  had  quitted  the  premises,  could  he  not  have  taken  with  him 
the  machinery  which  had  been  placed  on  the  premises  since  the  execu- 
tion of  the  last  preceding  deed  ?]  He  clearly  could  not.  According 
to  the  old  law,  even  a  tenant  could  not,  upon  quitting,  have  removed 
articles  so  attached :  that  rule  has  been  modified  as  between  tenant  and 
landlord;  but,  as  between  mortgagor  and  mortgagee,  the  mortgagor, 
who  occupies  merely  by  the  permission  of  the  mortgagee,  has  no  such 
power  of  removal.  If  the  defendant  had  redeemed  the  mortgage  of 
1847  he  would  have  become  legal  owner  of  this  machinery.  There 
being  no  such  redemption.  Marsh,  the  first  mortgagee,  is  the  legal 
owner.  The  application  of  an  express  covenant  by  tenant  *to  r-i^ona 
deliver  up  to  landlord  "fixtures,  and  articles  in  the  nature  of  *- 
fixtures,"  was  discussed  in  Elliott  v.  Bishop,  10  Exch.  496, f  in  Exch.  ;{a) 
and  the  different  kinds  of  fixtures  are  there  defined :  but  no  such  fix- 
tares  as  mortgagor's  fixtures  are  alluded  to.  [Erle,  J.,  referred  to 
Boydell  v.  M'Michael,  1  C.  M.  &  R.  ITT.f]  There,  the  mortgage 
expressly  including  tenant's  fixtures,  it  was  held  that  they  were  not 
within  the  order  and  disposition  of  the  bankrupt  mortgagor.  Upon  a 
mortgage  of  trade  premises,  trade  fixtures  erected  after  th^  mortgage 
pass  to  the  mortgagee ;  Ex  parte  Cotton,  2  Mon.  D.  &  De  G.  725. 
[Coleridge,  J. — But  here  we  have  the  interpretation  clause.]  If  the 
defendant  is  entitled  to  judgment  in  respect  of  any  class  of  the  ma- 
chinery, he  is  so  as  to  all ;  for  no  distinction  can  be  made ;  Fisher  v, 
Dixon,  12  CI.  &  F.  812,  830. 

R.  Hatty  in  reply. — The  utmost  that  the  argument  for  the  defendant 
aseerts  is  that  the  last  deed  was  a  declaration  of  trust  without  transfer. 
If  80,  by  the  language  of  the  interpretation  clause  a  registration  was 
necessary.  It  is  contended  that  these  articles  passed  as  connected  with 
the  freehold :  but  the  contrary  is  expressly  laid  down  in  Hellawell  v. 
Eastwood,  6  Exch.  813.t  Besides,  it  is  absurd  to  suppose  that  the 
defendant  would  have  advanced  5002.  for  the  purpose  of  enlarging  the 
interest  of  the  first  mortgagee ;  so  that  the  last  deed  is  at  any  rate 
conclusive  as  to  the  intention  of  the  parties.  Ottr.  adv.  vuU, 

£rlb,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  plaintiff  claimed  the  machinery  assigned  to  the 
defendant  by  the  bankrupt  by  indenture  *dated  14th  August,  r^oog 
1854,  on  the  ground  that  it  was  a  bill  of  sale  within  stat.  17  &  '- 
18  Viot.  c.  86,  and  had  not  been  enrolled :  and,  as  it  purports  to  be  in- 

(a)  Bm  Bifhop  v.  EUiotty  in  Brror;  11  Bxch.  llS-f 
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terms  a  bill  of  sale,  the  plaintiffs  must  succeed  unless  the  defend&tt 
brings  himself  within  some  exception. 

Accordingly,  he  has  contended  that  the  machinery  and  other  thmgs 
comprised  in  this  deed  were  not  personal  chattels  within  the  meaning 
of  this  statute,  being  fixtures  annexed  to  the  freehold  and  pasang 
therewith.  But  it  appears  to  us  that,  although  they  were  in  one  sense 
fixtures,  being  affixed  to  the  soil,  yet  they  were  within  the  statnte, 
which,  by  sect.  7,  interprets  personal  chattels  to  mean  fixtures  capaUe 
of  complete  transfer  by  delivery. 

It  appears  by  the  case  that  they  were  machinery  affixed  only  for 
purposes  of  trade,  therefore  trade  fixtures :  and  the  bill  of  sale  to  the 
defendant,  under  which  he  makes  title,  treats  them  as  machinery  whick 
the  bankrupt  had  a  right  to  sell  distinct  from  the  land.  In  HelkweD 
V.  Eastwood,  6  Exch.  312,t  the  question,  whether  the  trade  machinery 
there  described,  which  was  annexed  to  the  soil,  was  liable  to  be  dis- 
trained, was  answered  \rx  the  affirmative,  on  the  ground  that,  if  the 
purpose  of  the  annexation  was  not  the  permanent  improvement  of  the 
dwelling,  but  the  more  complete  use  temporarily  of  the  machinery,  it 
was  a  chattel,  and  that  the  intention  of  the  party  in  the  annexation 
was  material  to  be  considered  for  deciding  whether  it  became  parcel 
of  the  realty.  According  to  that  decision,  we  hold  this  machinery  to 
have  been  a  personal  chattel  within  the  statute,  notwithstanding  the 
annexation  to  the  soil. 

*ftQ01  ^^  ^^  further  contended,  for  the  defendant,  that,  as  *the  land 
-'  with  the  machinery  then  thereon  had  been  mortgaged  by  the 
bankrupt  to  Mr.  Marsh  in  February,  1847,  and  a  further  charge  on 
the  same  premises  with  the  machinery  then  thereon  had  been  made  bj 
the  bankrupt  to  Mr.  Marsh  in  November,  1850,  and  as,  by  deed  of 
14th  September,  1853,  the  bankrupt  had  charged  his  equity  of  redemp- 
tion in  the  premises  so  mortgaged  to  Mr.  Marsh,  and  certain  other 
machinery  then  erected  thereon  as  a  security  to  the  defendant,  and,  by 
the  deed  of  August,  1854,  had  assigned  the  machinery  then  on  tie  fre- 
mises  (being  that  now  in  question)  to  the  defendant,  to  secure  a  farther 
advance  of  5002.  made  by  him,  and  had  further  charged  his  equity  of 
redemption  in  the  premises  before  charged  to  the  defendant  to  secure 
this  500?.,  therefore  the  result  of  the  whole  transaction  was  equivalent 
to  a  mortgage  of  the  premises  with  the  machinery  in  question  thereon 
to  the  defendant,  and  so  the  deed  wias  not  a  bill  of  sale,  according  to 
the  decision  of  Wood,  V.  C,  in  Mather  v.  Eraser,  2  K.  &  J.  586, 21st 
February,  1856,  in  which  it  was  held  that  a  mortgage  of  land  with  the 
machinery  thereon  was  not  a  bill  of  sale  of  the  machinery  within  the 
statute.  With  that  decision  we  agree :  but  we  think  it  does  not  apply 
to  the  indenture  of  the  14th  August,  1854,  which  first  created  a  pri- 
mary charge  on  the  machinery  now  in  question,  distinct  from  the  land, 
by  way  of  bill  of  sale,  and  afterwarda  created  a  separate  secondary 
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charge  on  the   equity  of  redemption  by  another  part  of  the  same 
instrument. 

It  \fas  farther  suggested  that  this  machinery  might  have  passed  to 
the  mortgage  of  the  freehold  as  parcel  thereof,  though  annexed  after 
the  mortgage :  but  the  tenor  of  the  instrument  shows  that  the  parties 
did  not  *so  intend :  and  trade  fixtures,  as  above  described,  would  r^oqi 
not  by  subsequent  annexation  become  parcel  of  the  freehold,  ^ 
according  to  Hellawell  v,  Eastwood  above  cited.  Our  judgment  there- 
fore is  for  the  plaintiffs,  Judgment  for  the  plaintiffs. 


CASHILL  V.  WRIGHT.    July  3. 

Where  the  goods  of  a  guest  at  an  ion  are  lost,  the  innkeeper  ie  liable  ae  for  breach  of  dntj  uolevs 
the  negligence  of  the  guest  occasions  the  loss  in  snch  a  waj  as  that  the  loss  would  not  haTe 
happened  if  the  guest  had  used  the  ordinary  care  that  a  prudent  man  may  be  reasonably 
expected  to  hare  taken  under  the  circumstances.  Where  there  is  such  negligence,  the  inn- 
keeper is  not  responsible* 

Therefore,  where  an  innkeeper  set  up  such  negligence,  in  answer  to  an  action  by  the  owner  for 
the  loss  of  goods,  and  the  Judge  told  the  jury  that  the  innkeeper  was  responsible  unless  there^ 
had  been  gross  negligence  on  the  part  of  the  owner,  but  did  not  explain  what  would  consti- 
tute gross  negligence  :  Held,  a  misdirection,  insomuch  as  the  jury  might  have  understood  that 
the  plain  tiff  was  entitled  to  recover  unless  there  had  been  an  absence,  on  his  part,  of  even  the 
loosest  degree  of  care. 

This  was  an  action  brought  in  the  Court  of  Record  for  the  trial  of 
civil  actions  within  the  city  of  Manchester.  The  declaration  was  for 
the  loss  of  plaintiff's  cash,  gold  watch  and  chain,  stolen  from  him  while 
he  was  abiding  and  putting  up  as  a  traveller  in  an  inn  of  which  defend- 
ant was  proprietor.  Pleas:  1.  Not  guilty:  2.  That  the  money,  4c., 
at  the  time  when,  &c.,  was  in  plaintiff's  exclusive  custody  and  posses- 
sion. Issues  on  both  pleas.  On  the  trial,  before  the  Recorder  of 
Manchester,  it  appeared  that  plaintiff  had  passed  a  night  at  the  inn,  as 
a  guest :  and,  in  the  course  of  the  night,  a  watch  and  some  sovereigns, 
his  property,  and  which  he  had  at  the  inn,  were  stolen  by  a  person  who 
was  afterwards  tried  for  the  theft  and  convicted.  The  defence  was, 
that  the  loss  had  been  occasioned  by  the  negligence  *of  the  r^cooQ 
owner,  who  had  shown  some  money  (whether  including  the  *- 
money  lost  did  not  distinctly  appear)  in  the  commercial  room  of  the  inn, 
and  had  afterwards  placed  his  watch  on  the  table  in  his  bed-room, 
leaving  the  door  of  the  bed-room  ajar.  The  sovereigns  which  were  lost 
were  in  a  paper  in  a  pocket  of  the  plaintiff's  trousers,  which  lay  on  a 
chair  in  the  room.  The  person  who  stole  the  money  had  obtained 
admission,  as  a  guest,  during  the  night.  The  Recorder  directed  the  jury 
to  find  for  the  plaintiff,  unless  they  were  of  opinion  that  there  had  been 
gross  negligence  on  his  part ;  but  the  Recorder  did  not  explain  what 
would  constitute  gross  negligence.     Verdict  for  the  plaintiff. 
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Hugh  HUl^  in  last  Hilary  Term,  obtained  a  rule  calling  on  the  pkiB- 
tiif  to  show  cause  why  a  new  trial  should  not  be  had :  "  on  the  groimd 
of  misdirection  in  this,  that  the  learned  Recorder  directed  the  jnrj 
that,  if  they  did  not  think  the  conduct  of  the  plaintiff  amounted  to 
gross  negligence,  he  was  entitled  to  their  verdict ;  whereas  the  Recorder 
should  have  directed  the  jury  that,  if  there  was  negligence  on  the  part 
of  the  plaintiff  conducing  to  the  loss,  the  defendant  was  exonerated ; 
also,  that  the  Recorder  should  have  explained  what  constituted  gros8 
negligence." 

In  last  Easter  Term,(a) 

Wheeler  and  Joseph  Kay  showed  cause. — The  Recorder  was  right 
in  directing  the  jury  to  find  for  the  defendant  if  they  considered  that 
there  was  gross  negligence  on  the  part  of  the  plaintiff.  That  was  the 
*8931  *^^''®^*^^^  ^^  Armistead  v.  Wilde,  17  Q.  B.  261  (E.  C.  L.  R.  vol. 
-*  79),  which  was  approved  of  by  this  Court.  [Lord  Campbell, 
C.  J. — No  doubt  that  case  proves  that  gross  negligence  on  the  part  of 
the  plaintiff  would  furnish  a  defence .'  but  will  not  a  lesser  degree  of 
negligence  do  so  ?  Wig  htm  an,  J. — That  point  is  expressly  left  unde- 
termined by  Lord  Campbell,  C.  J.,  in  his  remarks  at  the  end  of  that 
case.]  Here  in  fact  no  negligence  appeared,  sufficient  to  raise  a  defence. 
[WiOHTMAN,  J. — ^You  cannot  put  that  as  a  proposition  of  law.]  The 
Court  will  not  order  a  new  trial  if  they  see  that  substantial  justice  has 
been  done.  [Lord  Campbell,  C.  J. — ^But,  if  there  has  been  a  misdirec- 
tion, how  can  we  tell  what  the  view  of  the  jury  would  have  been  had 
they  been  rightly  directed  ?]  The  question  then  is,  whether  any  negli- 
gence on  the  part  of  the  plaintiff,  short  of  gross  negligence,  furnishes  a 
defence.  By  the  Roman  law,  and  by  the  English  law,  at  any  rate  as 
understood  in  the  reign  of  Henry  8  and  down  to  that  of  Elizabeth,  the 
position  of  the  innkeeper  was  considered  to  be  similar  to  that  of  a  car- 
rier :  he  was  responsible  for  the  acts  of  his  servants  and  of  all  his 
guests.  «  By  the  common  custom  of  the  realm  hosts  shall  be  charged 
for  the  goods  of  their  guests  lost  or  stolen  out  of  their  houses;" 
Reniger  v.  Fogossa,  Plowd.  1,  91;  Story  On  the  I^aw  of  Bailments, 
sects.  488,  489,  ISie  loss  of  the  goods  is  presumptive  evidence  of 
negligence  on  the  part  of  the  innkeeper  or  his  servants,  though  subject 
to  be  rebutted  by  disproof,  or  by  proof  of  negligence  on  the  part  of  the 
owner.  In  Story  On  the  Law  of  Bailments,  sect.  470,  it  is  said :  <«  By 
the  common  law  innkeepers  are  bound  to  take,  not  merely  ordinary 
care,  but  uncommon  care,  of  the  goods,  money,  and  baggage  of  their 
*«Q4.1  ff*®^**  >  *°^  *they  are  responsible  for  the  acts  of  their  serrants 
-'  and  domestics,  as  well  as  for  the  acts  of  other  guests."  The 
same  principles  appear  in  Jones  On  the  Law  of  Bailments,  pp.  94,  95, 
96.     The  recital  of  the  writ  in  1  Fitzh.  N.  B.  94  (B),  which  is  cited  in 

(a)  April  28th.    Before  Lord  Campbell,  C.  J.,  Wightaum,  Erie,  and  Cromptoo,  Js. 
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Calje's   Case,  8  Rep.  82  a,(a)  states  the  innkeepers'  duty  to  their 
guests,  (<eorum  bona  et  catalla  infra  hospitia  ilia  existentia  absque 
subtractione  sen  amissione  custodire  die  et  nocte  tenentor,  itd.  qudd 
pro  defecta  hujusmodi  hospitatornm  sen  servientium  suorum  hospitibus 
hojosmodi  damnum  non  eveniat  ullo  modo."    And  this  is  cited  in  Story 
On  the  Law  of  Bailments,  sect.  470.     Even  if  the  host  refuse  to  take 
charge  of  the  goods  because  his  house  is  full  of  parcels,  he  must  make 
good  the  loss  if  the  owner  stop  as  a  guest ;  Bennett  v.  Mellor,  5  T.  R. 
273.    [Lord  Campbell,  C.  J. — That  may  be  said  on  the  hypothesis  of 
there  being  no  default  on  the  part  of  the  guest.     Wightman,  J. — In 
Calye's  Case  it  is  said  that  it  is  no  excuse  for  the  innkeeper  to  say 
that  he  delivered  the  key  of  the  chamber  to  the  guest.]     That  is  much 
like  the  present  case.     In  Warbrook  v.  Griffin,  2  Brownl.  &  G.  264, 
the  same  doctrine  is  assumed.     It  therefore  becomes  a  mere  question 
of  words  whether  this  is  to  be  called  gross  negligence  or  not.     [Erle, 
J. — Can  there  be  such  a  general  rule  ?    Must  not  the  particular  circum- 
stances of  the  case  be  taken  into  consideration  ?    Suppose  an  innkeeper 
tells  his  guest,  "  Take  care  of  yourself,  for  some  pickpockets  have  come 
into  the  place,"  and,  after  that,  the  guest  leaves  the  door  open.]     In 
an  Anonymous  case  in  Moore,  78,  pi.  207,  it  appears  to  have  been 
held  that,  if  an  innkeeper  tells  his  guest  that  persons  resort  to  the 
inn  of  whose  behaviour  he  is  not  sure,  and  offers  the  guests  the  key  of 
*the  chamber  at  the  guest's  peril,  refusing  to  take  charge  of  ruioar 
the  goods,  the   innkeeper  is   not   discharged.      This   view  is  ^ 
adopted  in  Blackerby's  Cases  in  Law,  124.    [Lord  Campbell,  C.  J. — 
In  that  case  no  negligence  on  the  part  of  the  guest  is  shown.]     In 
Calye's  Case,  8  Rep.  82  a,  it  is  put  thus :  <<  It  is  no  excuse  for  the 
innkeeper  to  say,  that  he  delivered  the  guest  the  key  of  the  chamber 
in  which  he  is  lodged,  and  that  he  left   the  chamber  door  open.!' 
[Erlb,  J. — «  Open,"  there,  must  mean  «  unlocked."    Crompton,  J. — 
You  have  to  make  out  that  if  the  jury  had  found  the  fact  of  some  neg- 
ligence, short  of  gross  negligence,  the  plaintiff  would  have  been  entitled 
to  recover.     Lord  Campbell,  C.  J. — Gross  negligence  may  be  want  of 
ordinary  care ;   slight  negligence,  want  of  extraordinary  care.     The 
negligence,  to  constitute  a  defence,  must  be  a  negligence  without  which 
the  loss  would  not  have  happened.     Wightman,  J.,  referred  to  Kent 
».  Shuckard,  2  B.  4;  Ad.  803.]     That  case  is  strongly  in  favour  of  the 
plaintiff:  there  the  guest  left  open  the  door  of  the  bedroom,  whence  the 
pnrse  was  stolen,  and  a  person  in  the  adjoining  room  could  thus  see  into 
the  bedroom.    [Wightman,  J. — It  does  not  appear  how  that  case  was 
Irft  to  the  jury.]     Lord  Tenterden,  however,  there  says  that  "  the  priti- 
ciple  on  which  the  liability  of  an  innkeeper  for  the  loss  of  the  goods  of 
hi8  guest  is  founded,  is,  both  by  the  civil  and  common  law,  to  compel 
the  innkeeper  to  take  care  that  no  improper  person  be  admitted  ifiio 

(o)  Sot  note  on  S.  C,  1  Smith'!  L«a.  Co.  91  (4  th  ed.) 
VOL.  VI.— 85 
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his  house,  and  to  prevent  collusion  between  him  and  such  person.** 
[Cbompton,  J. — In  Burgess  v,  Clements,  4  M.  &  S.  306(a)  (E.  C.  LR. 
*ftQftl  ^^^'  ^^)'  Lord  *Ellenborough  says :  "In  general  though  a  traT- 
^  eller  who  resorts  to  an  inn  may  rest  on  the  protection  which  the 
law  casts  around  him,  yet  if  circumstances  of  suspicion  arise,  he  most 
exercise  ordinary  care."]     But  he  seems  to  put  the  decision  on  the 
guest  there  having  taken  «  a  special  charge"  of  the  property,  not  '<in 
the  ordinary  character  of  a  guest  frequenting  an  inn."     [Wightmis, 
J. — He  says,  earlier  :  "  There  may  be  circumstances,  as  if  the  guest 
by  his  own  neglect  induces  the  loss,  or  introduces  himself  the  person 
who  purloins  the  goods,  which  form  an  exception  to  the  general  liability, 
as  not  coming  within  the  words  pro  defectu  hospitatoris,  and  under  such 
circumstances  the  plaintiff  shall  not  complain  of  the  loss."]     It  is  not 
necessary  to  dispute  that.     There  appears  to  be  no  reason  for  objecting 
to  the  language  used  by  the  Recorder.     The  question  must  be  one  of 
degree ;  and  the  word  <<  gross"  seems  to  distinguish  fairly  such  a  degree 
as  would  deprive  the  plaintiff  of  the  right  to  recover.     It  surely  can- 
not be  laid  down,  generally,  that  whenever  there  has  been  on  the  part 
of  the  plaintiff  any  negligence  conducing  to  the  loss  the  innkeeper  is 
exonerated:   were  that  so,  there  would  have  been  a  misdirection  in 
Richmond  v.  Smith,  8  B.  &  C.  9  (E.  C.  L.  R.  vol.  15).    The  Recorder 
appears  to  have  adopted  the  language  which  is  to  be  found  in  2  Saun- 
ders on  Pleading  and  Evidence,  215  (2d  ed.,  by  Lush).     In  Batson  •. 
Donovan,  4  B.  &  Aid.  21  (E.  G.  L.  R.  vol.  6),  (the  case  of  a  carrier), 
the  question  whether  there  had  been  "  gross  negligence"  or  not  km 
left  to  the  jury  without  further  explanation  of  the  term :  and  the  direc- 
tion was  upheld  by  a  majority  of  this  Court.     In  Duff  v.  Budd,  3  Br. 
&  B.  177  (E.  C.  L.  R.  vol.  7),  (also  an  action  against  a  carrier),  the 
*8971  "^^^S®  *old  the  jury  *that  « if  the  defendant  and  his  serYanta 
had  not  taken  the  same  care  of  the  property  as  a  prudent  man 
would  have  taken  of  his  own,  he  had  been  guilty  of  gross  negligence :" 
and  the  direction  was  considered  by  the  Court  of  Common  Pleas  to  be 
right :  and,  if  that  definition  of  gross  negligence  be  incorporated  in 
the  summing  up  in  the  present  case,  it  is  manifest  that  the  direction 
was  at  any  rate  not  too  favourable  for  the  plaintiffs.  [Cbompton,  J. — ^But 
in  Duff  V.  Budd  the  definition  was  given  to  the  jury :  here  none  was 
given.]     The  definition  appears  to  have  been  adopted  as  a  matter  of 
law  in  Wyld  v.  Pickford,  8  M.  &  W.  443,  460,  1  :t  and  this  Court,  in 
Hinton  v.  Dibbin,  2  Q.  B.  646,  661  (E.  C.  L.  R.  vol.  42),  said:  "it 
may  well  be  doubted  whether  between  <  gross  negligence'  and  negligence 
merely  any  intelligible  distinction  exists."     In  Story  On  the  Law  of 
Bailments,  sect.  17,  it  is  said :  <<  negligence  may  be  ordinary,  or  less 
than  ordinary,  or  more  than  ordinary.     Ordinary  negligence  maybe 
defined  to  be  the  want  of  ordinary  diligence,  and  slight  negligence  to 

(a)  Note  to  Farnworth  «.  Packwood,  1  Stark.  N.  P.  C.  261, 2. 
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be  the  want  of  great  diligence,  and  gross  negligence  to  be  tbe  want  of 
slight  diligence."  But  in  Wilson  v.  Brett,  11  M.  4;  W.  113,t  Rolfe, 
B.,  said  that  he  "  could  see  no  difference  between  negligence  and  gross 
negligence — ^that  it  was  the  same  thing  with  the  addition  of  a  vitnper- 
atiye  epithet."  And  this  seems  to  be  confirmed  by  the  language  of 
the  Court  in  Austin  v.  The  Manchester,  &c.,  Railway  Company,  10  Com. 
B.  454,  474  (B.  C.  L.  R.  vol.  70). 

ffiigh  Hill,  contrS,. — The  Recorder  ought  to  have  told  the  jury  to  find 
for  the  defendant  if  tL«ze  was,  on  the  part  of  the  plaintiff,  negligence 
which  occasioned  *the  loss  and  without  which  the  loss  would  not  r;(cOQo 
have  happened.  That  agrees  with  the  language  of  Patteson,  J.,  *• 
in  Armistead  v.  Wilde,  17  Q.  B.  265  (E.  C.  L.  R.  vol.  79).  What  the 
Recorder  himself  understood  by  gross  negligence  is  doubtful.  Accord- 
ing to  the  passage  last  cited  from  Story  (which  agrees  with  Jones  on 
the  Law  of  Bailments,  21),  the  term  is  applicable  only  where  no  care, 
even  the  slightest,  has  been  taken.  So  understood,  the  direction  would 
amount  to  this :  that  the  plaintiff  was  entitled  to  recover  if  he  had 
fihown  care  in  the  slightest  particular.  The  true  relation  of  the  owner 
to  the  innkeeper  appears  from  Burgess  v.  Clements,  4  M.  &  S.  806 
(E.  C.  L.  R.  vol.  80) :  the  innkeeper  is  liable  only  where  the  loss  hap- 
pens pro  defectu  hospitatoris,  which  cannot  be  where  the  owner's  con- 
duct produces  the  loss.  There  may  of  course  be  great  negligence  on 
the  part  of  the  owner  which  yet  does  not  contribute  to  the  loss ;  that 
might  be  inferred  by  a  jury  if  the  owner  left  his  room  door  open;  but 
no  robbery  had  taken  place  from  other  rooms  left  open,  and  robbery 
had  taken  place  from  rooms  not  left  open.  The  language  in  2  Saun- 
ders on  Pleading  and  Evidence,  215  (2d  ed.,  by  Lush),  cannot  be  sup- 
ported. Cur,  adv.  vult, 

Erle,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  plaintiff  brought  his  action  to  recover  damages  for 
the  loss  of  a  watch  and  some  sovereigns,  supposed  to  have  been  stolen 
from  his  bedroom  in  the  defendant's  inn,  where  he  was  a  guest.  The 
defendant  set  up  in  defence  certain  acts  of  the  plaintiff,  alleged  to  have 
been  negligent  and  to  have  occasioned  or  contributed  to  the  loss. 

*At  the  trial,  before  the  learned  Recorder  of  Manchester,  r^gga 
the  jury  were  directed  that  the  defence  failed  unless  they  thought  ^ 
that  the  plaintiff  had  been  guilty  of  gross  negligence. 

A  rule  for  a  new  trial  having  been  obtained  on  the  ground  of  misdi- 
rection, two  questions  were  raised  before  us. 

It  was  said,  first,  by  the  plaintifi^s  counsel,  that  the  particular  acts 
imputed  to  the  plaintiff  were  of  such  a  nature  as  not  to  amount  to  neg- 
ligence, and  that  the  learned  Recorder  should  have  directed  the  jury 
that  there  was  no  evidence  of  any  negligence.  If  we  were  satisfied 
that  there  was  no  evidence  to  go  to  the  jury  of  any  negligence  on  the 
part  of  the  plaintiff,  we  should  be  authorized  in  discharging  the  rule 
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for  a  new  trial  on  that  ground.  But  we  cannot  Bay  that  there  was  not 
some  evidence  on  which  the  opinion  of  the  jury  ought  to  hare  been 
taken. 

The  other  question  was  as  to  the  alleged  misdirection,  in  the  dire^ 
tion  to  the  jury  that  there  must  be  gross  negligence,  to  maintain  the 
defence.  It  does  not  appear  that  there  was  any  information  given  to 
the  jury  as  to  what  they  were  to  understand  by  gross  negligence.  If 
they  were  told  to  understand  by  gross  negligence  the  absence  of  that 
ordinary  care  which,  under  the  circumstances,  a  prudent  man  ought  to 
have  taken,  as  seems  to  have  been  the  meaning  given  to  gross  negli- 
gence in  some  of  the  modern  cases  cited  before  us,  the  direction  w  to 
the  degree  of  negligence  might  not  have  been  objectionable :  but  the 
legal  meaning  of  gross  negligence  is  greater  negligence  than  the  absence 
of  such  ordinary  care.  It  is  such  a  degree  of  negligence  as  exclades 
^001  ^^^  loosest  degree  of  care,  and  is  said  to  amount  to  dolus.  *We 
-"  think  that  the  rule  of  law  resulting  from  all  the  authorities  is 
that,  in  a  case  like  the  present,  the  goods  remain  under  the  charge  of 
the  innkeeper,  and  the  protection  of  the  inn,  so  as  to  make  the  inn- 
keeper liable  as  for  breach  of  duty  unless  the  negligence  of  the  gue^ 
occasions  the  loss  in  such  a  way  as  that  the  loss  would  not  have  happentd 
if  the  guest  had  used  the  ordinary  care  that  a  prudent  man  mag  ht 
reasonably  expected  to  have  taken  under  the  circumstances.  We  think, 
therefore,  that  the  direction  in  the  present  case  cannot  be  supported; 
and.  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


MP  or  TBimTY  VACATION. 


CASES 


ARGUED  AND   DETERMINED 


or 


THE    QUEEN^S    BENCH, 


JfiiftiQtIraajs  ^frm, 


XX.  VICTORIA.    1856. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were : 
Lord  Campbell,  G.  J.  Wiqhtman,  J. 

COLE&IDGE,  J.  EbLE,  J. 


MEMORANDA. 

Sib  John  Jebvis,  Chief  Justice  of  the  Court  of  Common  Pleas,  died 
at  the  close  of  the  last  Vacation. 

He  was  succeeded,  in  this  Term,  by  Sir  Alexander  James  Edmund 
Cockburn,  Her  Majesty's  Attorney-General,  who  was  previously  called 
to  the  degree  of  the  coif,  when  he  gave  rings  with  the  motto  Fiat  juB- 
titia.  His  Lordship  was  afterwards  sworn  in  as  member  of  Her  Ma- 
jesty's Privy  Council. 

Ill  the  same  Vacation^  Baron  Piatt  resigned  the  office  of  Baron  of 
the  Court  of  Exchequer. 

*He  was  succeeded,  in  this  Term,  by  William  Henry  Watson,  r^oQo 
of  Lincoln's  Inn,  Esquire,  one  of  Her  Majesty's  counsel,  who  ^ 
was  previously  called  to  the  degree  of  the  coif,  when  he  gave  rings 
with  the  motto  Militavi.     The  learned  Baron  afterwards  received  the 
honour  of  Knighthood. 

In  this  Term, 

Sir  Richard  Bethel,  Knight,  Her  Majesty's  Solicitor-General,  was 
appointed  to  the  office  of  Attorney-General,  vacant  by  the  promotion 
of  Cockburn,  C.  J.     And 
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The  Right  Honourable  James  Stuart  Wortley,  of  The  Inner  Tempk, 
one  of  Her  Majesty's  counsel,  and  Recorder  of  London,  was  appointed 
to  the  oflBce  of  Solicitor-General,  vacant  by  the  promotion  of  Sir  R. 
Bethell,  Attorney-General.     He  resigned  the  office  of  Recorder. 


ROBERT  PYBUS  v.  HENRY  GIBB,  JOHN  BOLTON,  and  Wllr 

LIAM  HINDMARSH.    Nov.  7. 

A  bood  was  axecnted  by  G-.  and  two  rareties  coodittoned  for  indomnifying  the  high  bailiff  of  a 
county  court  against  liabilities  from  the  misconduct  in  his  office  of  G.»  wbo  was  appobtcd  by 
the  bigh  bailiff  one  of  the  bailiffs.  At  the  time  the  bond  was  executed,  the  jurisdictioa  of  tha 
county  court  was  regulated  by  stat.  9  A  10  Vict  c.  95.  After  the  execution  of  the  bond,  tte 
jurisdiction  of  the  county  court  was  extended  and  increased  by  stat.  10  A  11  Viet.  e.  10%  stat 
12  k  13  Viet  c  101,  stat  13  k  14  Vict  c.  61,  and  stat  14  k  15  Vict  c.  52. 

Held,  that  these  statutes  had  so  materially  altered  the  nature  of  the  office  of  bailiff  that  the 
sureties  were  no  longer  liable  to  indemnify  tlie  high  bailiff,  even  though  the  mtacondoet  of  8. 
was  in  respect  of  a  matter  within  the  jurisdiction  conferred  by  stat  9  A  10  Vict  c  Od^ii 
respect  of  which  the  d^ty  of  the  bailiff  was  not  idtered  by  the  subsequent  Acts. 

Action  on  the  defendants'  writing  obligatory  subject  to  a  condition, 
<«  whereby,  after  reciting  to  the  effect  following,  that  the  plaintiff  had 
been  duly  appointed  high  bailiff  of  and  for  the  County  Court  of  North- 
umberland,** "  to  be  holden  at  Alnwick,"  "  under  and  by  virtue  of  an 
Act**  (9  &  10  Vict.  c.  95,  «for  the  more  easy  recovery  of  small  debts 
*Q0^1  ^^^  demands  in  England*),  <<  and  '^'that  the  said  high  bailiff  bad, 
-*  in  consideration  of  the  security  given  by  the  said  writing  obli- 
gatory, appointed  the  said  defendant,  Henry  Gibb,  to  act  under  and  for 
him  as  a  bailiff  of  the  said  court,*'  «  during  the  pleasure  of  the  plam- 
tiff,  subject  to  be  suspended  or  dismissed  by  the  judge  of  the  said  cotirt, 
it  was  and  is  conditioned  that,  if  the  defendant  Henry  Gibb  did  and 
should  well  and  truly  serve  all  summonses,  judgments,  orders,  notices, 
and  processes  whatever  issuing  out  of  the  said  court  and  to  him  deli- 
vered for  service,  and  execute  all  warrants,  precepts,  and  writs,  issuing 
out  of  the  said  court,  and  to  the  high  bailiff  of  the  said  court,  and  other 
the  bailiffs  thereof  directed,  and  to  the  said  Henry  Gibb  delivered  for 
execution,  and  did  and  should  make  true  returns  respecting  such  ser- 
vices, and  execution,  according  to  the  general  rules  made  or  to  be  mad« 
for  regulating  the  practice  and  proceedings  of  the  said  court,  and  did 
and  should  well  and  truly  execute  and  perform  the  office  and  duties  of 
bailiff  of  the  said  court,  and  in  the  execution  and  performance  of  such 
his  office  and  duties  conform  to  the  provisions  and  requisitions  of  the 
said  Act,  and  to  all  such  general  rules  as  had  been  or  should  from  time 
to  time  be  made  for  regulating  the  practice  and  proceedings  of  the  said 
court,  in  respect  of  the  office  and  duties  of  high  bailiff,  or  other  bailiff, 
of  the  said  court,  and,  subject  thereunto,  to  the  orders  and  directions 
of  the  judge  or  of  the  high  bailiff  of  the  said  court,  and  did  not  and 
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should  not  ask,  demand,  levy,  or  directly  or  indirectly  receive  any  fee 
or  fees,  or  other  reward,  for  the  service  of  any  summons,  judgment, 
order,  notice,  or  process,  or  for  the  execution  of  any  warrant,  precept,- 
or  writ,  or  for  the  execution  or  performance  of  his  oflSce  and  duties  as 
such  bailiff  as  aforesaid,  but  such  as  is  or  are  set  down  *in  the  i-^q/%j 
schedule  (D.)  to  the  said  Act  annexed ;  and  also  did  or  should,  ^ 
without  fee  or  reward,  personally  attend  each  and  every  of  the  said 
county  courts  which  should  be  holden  at  Alnwick  aforesaid,  and  not 
depart  or  absent  himself  therefrom  without  the  leave  of  the  judge  of 
the  said  court,  or  the  said  high  bailiff;  and  also  did  and  should,  from 
time  to  time,  and  at  all  times  thereafter,  save,  defend,  keep  harmless 
and  indemnified  the  said  high  bailiff,  his  heirs,  executors,  and  adminis* 
tr&tors,  of,  from,  and  against  all  and  all  manner  of  actions,  suits,  attach- 
ments, fines,  penalties,  losses,  costs,  charges,  and  expenses  which  might 
be  commenced,  prosecuted,  imposed,  or  set  upon  him  or  them,  or  which 
he  or  they  might  sustain,  pay,  or  be  liable  to  for  or  by  reason  of  the 
Berving  or  not  serving,  executing  or  not  executing,  returning  or  not 
returning,  of ^  any  summons,  judgment,  order,  notice,  process,  warrant, 
precept,  or  writ  to  him,  the  said  Henry  Gibb,  delivered  as  aforesaid,  or 
for  or  by  reason  of  the  non-execution  or  non-performance  of  his  office 
and  duties,  as  such  bailiff  as  aforesaid,  or  for  or  by  reason  of  his  receiv* 
ing  or  extorting  any  fee  or  fees,  or  any  money  or  reward,  other  than 
such  as  is  or  are  set  down  in  the  schedule  (D.)  to  the  said  Act  annexed, 
or  for  or  by  reason  of  any  neglect,  connivance,  omission,  act,  or  default 
of  the  said  Henry  Gibb,  upon  or  by  reason  of  any  cause,  matter,  or 
thing  in  anywise  relating  thereto  respectively,  then  the  said  obligation 
to  be  void  and  of  no  effect,  but  otherwise  to  be  and  remain  in  full  force 
and  virtue."  Averments:  that,  while  plaintiff  was  high  bailiff,  and  after 
the  making  of  the  said  writing  obligatory,  and  while  Gibb  was  bailiff,  a 
warrant  of  execution  was  duly  issued  out  of  the  county  court  directed 
to  the  high  bailiff,  to  levy  of  the  goods  of  one  Edgar  a  debt  of  IIL  4s. 
W.  and  costs  recovered  *by  the  judgment  of  the  court,  which  r:,jQnr 
warrant  was  delivered,  under  and  by  virtue  of  the  said  Act  of  ^ 
Parliament,  to  Gibb,  as  such  bailiff  as  aforesaid,  to  be  executed ;  under 
colour  of  which  warrant  Gibb,  as  such  bailiff  within  the  district,  wrong- 
fally  seized  in  execution,  as  and  for  goods  of  Edgar,  certain  goods  of 
one  Thew,  which  were  not  liable  to  be  seized  or  sold  under  the  warranty 
and  wrongfully  sold  the  said  goods  as  such  bailiff  under  colour  of  the 
Warrant,  as  goods  of  Edgar :  for  and  by  reason  of  which  acts  of  Gibb, 
Thew  afterwards  brought  an  action  in  the  Court  of  Exchequer  of  Pleas 
against  plaintiff  and  Gibb,  and  recovered  against  the  plaintiff  and  Gibb 
202.  damages,  and  152Z.  12«.  costs,  which  plaintiff  was  obliged  to  pay, 
»nd  was  not  indemnified.     The  penalty  was  claimed. 

Plea,  by  the  defendants  Bolton  and  Hindmarsh,  that  the  writing  obli* 
P^Tj  was  made  and  executed  before  the  making  and  passing  and  coming 
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into  force  of  certain  Acta  of  Parliament,  that  is  to  say  :  staL  10  &  11 
Vict.  c.  102 ;  Stat.  12  k  13  Vict.  c.  101 ;  stat.  13  &  14  Vict.  c.  61 ;  lad 
Stat.  14  &  15  Vict.  o.  52 ;  that  the  said  several  Acts  of  Parliament  ia 
this  plea  mentioned  had  been  respectively  made  and  passed  after  the 
making  and  execution  of  the  said  writing  obligatory,  and  were  respect- 
ively in  force  before  and  at  the  time  of  the  issuing  of  the  said  wam&t 
of  execution  as  in  the  declaration  mentioned,  and  thence  until  the  com- 
mencement of  this  suit.  And  that,  after  the  passing  and  coming  into 
force  of  stat.  12  &  13  Vict.  c.  101,  and  before  the  issuing  of  the  said 
warrant,  the  judge  of  the  said  county  court  did,  under  and  by  virtue 
of  the  said  last-mentioned  Act  of  Parliament,  by  writing  under  hb 
*QnR1  ^^^^'  authorize  Gibb,  as  such  bailiff  as  aforesaid,  to  act  *as  & 
-*  broker  or  appraiser,  for  the  purpose  of  selling  or  valuing  aoj 
goods,  chattels,  or  effects  taken  in  execution  under  stat.  9  &  10  Vict, 
c.  95. 
^    Demurrer.     Joinder. 

Hugh  Hill  now  argued  for  the  plaintiff. — The  bond  was  taken  by  the 
high  bailiff  of  a  county  court,  for  the  good  behaviour  of  his  bailiff.  At 
the  time  when  the  security  was  taken  the  duties  of  the  bailiff,  and  the 
liabilities  of  the  high  bailiff,  were  regulated  by  stat.  9  &  10  Vict,  c  9*5, 
which  created  the  county  courts  and  gave  them  jurisdiction  over  all 
pleas  of  personal  actions  where  the  amount  claimed  did  not  exceed  201.; 
sect.  58.  Sect.  31  directed  that  for  every  such  court  there  shoold  be 
one  or  more  high  bailiffs ;  and  it  empowered  the  high  bailiff  of  a  coantv 
court  to  appoint  bailiffs  to  assist  him.  Sect.  33  prescribes  the  datiefl 
and  responsibilities  of  the  high  bailiffs.  They  shall,  by  themselves  or 
their  bailiffs,  <<  serve  all  the  summonses  and  orders,  and  execute  all  the 
warrants,  precepts,  and  writs,  issued  out  of  the  court :  and  the  said 
high  bailiffs  and  bailiffs  shall  in  the  execution  of  their  duties  conform 
to  all  such  general  rules  as  shall  be  from  time  to  time  made  for  regn- 
lating  the  proceedings  of  the  court,  as  hereinafter  provided,  and,  sub- 
ject thereunto,  to  the  order  and  direction  of  the  judge ;  and  the  said 
high  bailiffs  shall  be  entitled  to  receive  all  fees  and  sums  of  money 
allowed  by  this  Act  in  the  name  of  fees  payable  to  the  bailiff,  out  of 
which  they  shall  provide  for  the  execution  of  the  duties  for  which  such 
fees  are  allowed,  and  for  the  payment  of  the  bailiffs  and  officers  ap- 
pointed to  assist  them,  according  to  such  scale  of  remuneration  as  shall 

♦9071  ^®  ^^^™  ^^^^  *^  ^^™®  approved  by  the  judge ;  and  every  snch 
-*  '''high  bailiff  shall  be  responsible  for  all  the  acts  and  defaults  of 
himself  and  of  the  bailiffs  appointed  to  assist  him,  in  like  manner  as 
the  sheriff  of  any  county  in  England  is  responsible  for  the  acts  and 
defaults  of  himself  and  his  officers."  The  breach  of  duty,  in  the  pre- 
sent case,  was  that  the  bailiff  Gibb,  having  a  warrant  in  execution  of 
a  judgment  of  the  county  court  for  less  than  20Z.,  in  respect  of  a  plaint 
within  that  Act,  seized  the  goods  of  the  wrong  person,  for  which  thd 
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liigh  bailiff  was  responsible.  There  can  be  no  doubt  that  if  this  had 
happened  before  any  fresh  legislation,  the  sureties  would  have  been 
responsible ;  but  the  plea  shows  that  after  the  execution  of  the  bond, 
and  before  this  breach  of  duty,  various  other  statutes,  enumerated  in 
the  plea,  have  come  in  force.  Now  it  cannot  be  disputed,  since  Os- 
wald V.  Mayor,  Aldermen,  and  Burgesses,  of  Berwick  upon  Tweed,  5 
H.  L.  Oa.  856,  in  Dom.  Proc.,(a)  that,  if  subsequent  legislation  has  so 
altered  the  functions  of  the  bailiff  as  to  alter  the  nature  of  the  surety- 
ship, it  is  no  longer  the  same  office,  and  the  sureties  are  discharged. 
But  if  the  office  and  the  duties  remain  unaltered,  it  is  not  material  that 
new  distinct  duties  or  offices  have  been  accumulated  on  the  same  per- 
son :  the  surety  will  not  be  liable  for  the  breach  of  those  new  duties ; 
but  he  is  not  discharged  from  liability  in  respect  of  the  old  duties. 
Thus  here,  by  stat.  9  &  10  Vict.  c.  95,  s.  106,  before  any  sale  of  goods 
taken  in  execution  by  a  bailiff  there  was  to  be  an  appraisement  by  a 
sworn  appraiser,  for  whom  the  high  bailiff  was  responsible,  and  for 
whom  he  took  sureties.  Stat.  12  &  IS  Vict.  c.  101,  s.  10,  authorizes 
the  judge  of  the  court  to  permit  a  bailiff  to  act  as  appraiser :  and  it 
*appears  by  the  plea  that  Gibb  was  so  authorized,  and  conse-  r+QAo 
quently  holds  the  two  offices  of  bailiff  and  appraiser.  The  pre-  ^ 
sent  sureties  are  not  responsible  for  any  misconduct  by  him  as  ap- 
praiser;  but  the  mistake  in  seizing  goods  belonging  to  the  wrong  party 
is  in  no  way  connected  with  appraisement.  So  by  stat.  10  &  11  Vict, 
e.  102,  s.  5,  the  high  bailiff  becomes  a  messenger  under  the  Court  of 
Bankruptcy ;  and  for  the  defaults  of  the  bailiff  acting  for  him  as  such 
the  sureties  are  not  liable ;  but  the  original  office  of  bailiff,  and  the 
original  duty,  not  to  take  the  goods  of  the  wrong  party  by  colour  of  a 
warrant,  remain  unaltered ;  and  for  a  breach  of  that  duty  the  sureties 
are  liable. 

KnowleSj  contrst. — The  alterations  both  in  the  office  and  in  the  duties 
have  been  substantial,  and  are  such  as  to  alter  the  risk  of  his  sureties. 
The  condition  is  that  Gibb  shall  properly  «  serve  all  summonses,  judg- 
ments, orders,  notices,  and  processes  whatever  issuing  out  of  the  said 
court  and  to  him  delivered  for  service,  and  execute  all  warrants,  precepts 
and  writs  issuing  out  of  the  said  court  and  to  the  high  bailiff  of  the 
Baid  court  and  other  the  bailiffs  thereof  directed,  and  to  the  said  Henry 
Gibb  delivered  for  execution."  Process  issuing  out 'of  the  court  under 
stat.  10  &  11  Vict.  c.  102,  or  stat.  14  &  15  Vict.  c.  62,  which  authorizes 
the  arrest  of  absconding  debtors,  is  within  those  words,  and  certainly 
never  was  within  the  contemplation  of  the  parties.  Again,  under  stat. 
9  &  10  Vict.  c.  95,  the  bailiff  could  not  have  a  warrant  in  execution  of 
a  judgment  for  more  than  202.    But  after  stat.  13  &  14  Vict.  c.  61,  the 

(a)  Affirming  the  judj^roont  of  Ezofa.  Ch.  io  Mayor  of  Bertriok  v.  Oswald,  3  E.  ib  B  653  (E.  C. 
I*-  R.  vol.  77),  which  aflBrmod  the  judgment  of  Q.  B.  in  Mayor  of  Berwick  «.  Oswald,  1  £.  A  B. 
295  (E.  C.  L.  R,  vol.  72). 
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jurisdiction  was  increased  to  50Z. ;  sect.  1 ;  and^  by  consent,  to  vsj 
amount ;  sect.  17 :  the  liability  therefore  for  not  executing  proees 
^Q^q^  might  be  much  more  serious.  By  the  ^condition  the  bailiff  is  to 
^  take  no  fees  but  those  in  schedule  (D.)  to  stat.  9  &  10  Vict,  c 
95.  That  table  has  been  abolished  and  a  new  one  substituted  under 
Stat.  12  &  13  Vict.  c.  101,  s.  6,  and  stat.  18  k  14  Vict,  c,  61,  s.  5; 
Pollock's  County  Court  Practice,  Part  I.  ch.  3,  (3d  ed.)(a)  It  is  not 
possible,  as  proposed,  to  discriminate  between  the  responsibilities  of  the 
bailiff  under  the  old  Act  and  under  the  existing  law ;  but,  if  it  were, 
the  surety  would  nevertheless  be  discharged.  In  Bonar  v.  Macdonald, 
8  H.  L.  Ca.  226,  238,  which  was  an  appeal  from  Scotland  to  the  House 
of  Lords,  in  the  judgment  of  Lord  Cottenham  it  is  said,  that  the  law  of 
Scotland  and  England  are  the  same,  and  that  <<  the  rule  as  extracted 
from  the  English  authorities,  Evans  v,  Whyle,  5  Bing.  485  (E.  C.  L.  R. 
vol.  15),  Eyre  v.  Bartrop,  3  Madd.  221,  Archer  v.  Hale,  4  Bing.  464 
(E.  C.  L.  R.  vol.  13),  Whitcher  v.  Hall,  5  B.  &  C.  269  (E.  C.  L.  R- 
vol.  11),  is,  that  any  variance  in  the  agreement  to  which  the  surety  has 
subscribed,  which  is  made  without  the  surety's  knowledge  or  consent, 
which  may  prejudice  him,  or  which  may  amount  to  a  substitution  of  s 
new  agreement  for  a  former  agreement,  even  though  the  original  agree- 
ment may,  notwithstanding  such  variance,  be  substantially  performed, 
will  discharge  the  surety."  In  that  case  the  defendant  was  surety  that 
the  teller  of  a  bank  should  duly  account  to  the  bankers.  Without  the 
knowledge  of  the  surety,  the  teller  agreed  with  the  bankers,  for  an 
increased  salary,  to  become  liable  to  one-fourth  of  any  loss  that  might 
be  incurred  on  bills  discounted  at  the  bank.  It  was  held  that  the  surety 
was  discharged  and  was  no  longer  liable  for  a  default,  though  not  in 
^Q^  01  ^^^  ^^^  connected  with  discounting ;  and  this  on  the  ground  that 
-*  *the  liability  of  the  surety  was  varied.  That  was  done  by  the 
act  of  the  parties :  but  if  the  change  be  made  by  the  Legislature  it  has 
the  same  effect.  This  was  agreed  on,  in  the  Exchequer  Chamber,  by 
all  the  Judges  in  Mayor  of  Berwick  t^.  Oswald,  3  £.  &  B.  653  (£.  C. 
L.  R.  vol.  77).  There  was  a  difference  of  opinion  as  to  the  applicatioa 
of  the  doctrine  to  the  facts.  This  Court,(&)  a  majority  of  the  Judges 
in  the  Exchequer  Chamber,  and  the  House  of  Lords,(c)  thought  that 
the  Legislature  had  not  varied  the  nature  or  duties  of  the  office  so  as  to 
alter  the  responsibility  of  the  surety,  and  that  a  change  in  the  tenure 
was  provided  for  by  the  language  of  the  bond ;  but  all  agreed  that  a 
change  in  the  nature  of  the  office  would  discharge  the  sureties. 

J7.  Hill  was  heard  in  reply.  Car,  adv.  ruft. 

Judgment  was  delivered  on  the  following  day. 

Lord  Campbell,  C.  J. — This  was  a  demurrer  to  a  plea  argued  yes* 

(a)  And  see  sUt.  19  A  20  Vict  o.  lOS,  s.  78. 

(6)  Mayor  of  Berwick  p.  Oswald,  1  E.  A  B.  295  (E.  G.  L.  R.  toI.  72). 

(e)  Oswald  v.  Mayor,  Aldermeoi  and  Borgessesi  of  Berwick  upon  Tweed,  5  H.  L.  Ca.  2H. 
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terday.  The  action  was  on  a  bond ;  the  declaration  set  out  the  condi- 
tion and  assigned  a  breach.  By  this  it  appears  that  the  plaintiff,  being 
high  bailiff  of  the  county  court  of  Northumberland,  holden  at  Alnwick, 
had  appointed  Gibb,  one  of  the  defendants,  his  bailiff,  and  that  the  bond 
was  by  the  bailiff,  and  the  other  defendants  as  his  sureties,  conditioned 
to  indemnify  the  high  bailiff  for  the  liability  in  respect  of  the  conduct 
of  the  bailiff  in  his  office.  There  was  a  warrant  issued  out  of  the  county 
court,  directed  to  the  high  bailiff  and  other  bailiffs  of  the  court,  requir- 
ing the  levy  of  the  goods  of  ♦Edgar,  of  a  debt  of  IIZ.  4*.  9d.  for  r*Q^-| 
which  judgment  had  been  given  against  him,  which  was  delivered  ^ 
for  execution  to  the  defendant  Gibb  as  bailiff  of  the  plaintiff  for  execu- 
tion. Under  colour  of  this  warrant  Gibb  seized  the  goods  of  Thew, 
who  recovered  against  the  plaintiff :  and  the  breach  assigned  was  for 
not  indemnifying  the  plaintiff  against  this.  The  plea,  by  the  sureties, 
shows  that  the  bond  was  executed  when  stat.  9  &  10  Vict.  c.  95,  was 
the  Act  regulating  the  county  court ;  it  alleges  that  several  Acts  came 
into  operation  after  the  execution  of  the  bond,  and  before  the  breach  of 
daty  complained  of ;  and  on  the  demurrer  we  have  to  determine  whe- 
ther the  effect  of  those  Acts  has  been  to  produce  such  an  alteration  in 
the  office  that  the  sureties  under  the  bond  were  discharged  before 
breach. 

The  law  on  this  subject  was  much  discussed  in  the  case  of  Oswald  v. 
Mayor,  Aldermen,  and  Burgesses,  of  Berwick  upon  Tweed,  5  H.  L. 
Ca.  856,  3  E.  &  B.  653  (E.  C.  L.  R.  vol.  77),  1  E.  4  B.  295  (E.  C. 
L.  R.  vol.  72) ;  and  it  may  be  considered  settled  law  that,  where  there 
is  a  bond  of  suretyship  for  an  officer,  and,  by  the  act  of  the  parties  or 
by  Act  of  Parliament,  the  nature  of  the  office  is  so  changed  that  the 
daties  are  materially  altered,  so  as  to  affect  the  peril  of  the  sureties, 
the  bond  is  avoided.  Even  if  the  sureties  were  consenting  parties  by 
parol  to  such  a  change,  it  could  hardly  affect  their  liability  under  the 
bond.  The  question  is,  whether  the  nature  and  functions  of  the  office 
or  employment  are  changed ;  for,  if  they  are,  it  is  not  the  same  office 
within  the  meaning  of  the  bond.  That  was  the  doctrine  laid  down  in 
the  judgment  of  this  Court  in  Mayor  of  Berwick  v.  Oswald,  1  E.  &  B. 
295  (E.  C.  L.  R.  vol.  72).  Some  of  the  Judges  in  the  Court  of  Exche- 
quer Chamber  (a)  thought  that  this  principle  was  wrongly  *ap-  p^g^  ^ 
plied  and  the  judgment  erroneous :  but  all  agreed  that  the  ^ 
principle  was  right :  and  the  judgment  was  finally  affirmed  in  the  House 
of  Lord8.(6)  Then,  such  being  the  general  principle,  we  come  to  apply 
it  to  this  case.  When  the  bond  was  given  the  principal  was  bailiff  of  a 
county  court,  then  having  its  jurisdiction  under  stat.  9  &  10  Vict.  c. 
95,  and  being  a  court  «  for  the  more  easy  recovery  of  small  debts  and 
demands,"  with  a  jurisdiction  limited  to  202.     The  condition  provides 

(cf)  Mayor  of  Bertriok  r.  Oswald,  3  E.  A  B.  653. 

{h)  Oswald  e.  Mayori  AldcrmtD,  and  Bargeaieii  of  Berwick  apon  Tweed,  5  H.  L.  Ca.  856. 
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for  the  due  execution  by  Gibb  of  his  o£Sce  as  bailiff  according  to  tkat 
Act,  and  «  all  such  general  rules  as  had  been  or  should  from  time  to 
time  be  made  for  regulating  the  practice  and  proceedings  of  the  said 
court,  in  respect  of  the  office.''  Not,  be  it  observed,  according  to  sock 
Acts  of  Parliament  as  might  be  made  respecting  the  office.  Then,  the 
court  and  the  office  being  of  this  nature,  and  such  being  the  conditicn, 
various  statutes  are  passed.  Bj  these  the  jurisdiction  of  the  court  is 
raised  from  201,  to  501. ;  and  by  consent  the  court  may  take  cogni- 
sance of  a  cause  to  any  amount.  This  extension  of  jurisdiction,  since 
the  bond  was  given,  makes  the  court  no  longer  one  merely  for  the  reco- 
very of  small  debts  and  demands.  Then,  under  stat.  9  &  10  Yict.  & 
95,  s.  106,  the  bailiff  might  not  sell  goods  taken  in  execution  without 
a  sworn  appraisement.  By  a  subsequent  Act  the  bailiff  himself  may 
act  a«  a  broker ;  and  the  intervention  of  a  third  person  as  sworn  appraiser 
is  no  longer  required.  By  other  Acts  jurisdiction  in  bankruptcy  is 
transferred  to  the  county  court ;  and,  by  another  Act,  power  to  arrest 
absconding  debtors  is  given.  Under  these  latter  Acts  the  bailiff  may 
have  to  execute  warrants  directed  to  him,  involving  liabilities  not  of 

»Q1  ^1  ^^^*  ^^^7  ^^^  *^^  ^^^  amoimt.  By  another  enactment,  the  fees 
^  are  no  longer  to  be  regulated  by  schedule  (D.)  to  stat.  9  &  10 
Vict.  c.  95 ;  and  this  is  important,  as  the  condition  is  express  that  the 
bailiff  is  to  take  no  fees  save  those  authorized  by  that  schedule.  I 
think  we  cannot  consider  that  as  not  an  essential  part  of  the  conditioiL 
There  being  then  an  increase  in  the  jurisdiction  of  the  court  as  to  amount, 
a  change  in  the  nature  of  the  court  by  giving  bankruptcy  jurisdiction  and 
jurisdiction  over  absconding  debtors,  and  the  table  of  fees  being  altered, 
I  think  that  the  office  is  essentially  changed,  and  the  sureties  no  longer 
liable.  It  was  said  that  the  breach  here  was  one  for  which  the  soretiefl 
would  have  been  liable  if  the  office  had  remained  unchanged.  I  think 
it  would  be  most  inconvenient  if  the  sureties  were  liable  for  the  breack 
of  the  original  duties  of  the  office,  and  not  for  those  superadded,  so  as 
to  require  discrimination  as  to  the  duties  all  performed  by  the  same 
officer  in  the  same  office.  But  we  need  not  discuss  that ;  for  we  have 
the  express  authority  of  the  House  of  Lords  upon  it  in  Bonar  v.  Mae- 
donald,  3  H.  L.  Ga.  226.  That  was  on  appeal  from  Scotland :  bat  on 
this  subject  the  laws  of  the  two  countries  are  essentially  the  same*  It 
was  not  the  case  of  an  office  but  of  an  employment :  fresh  duties  had 
without  the  consent  of  the  surety  been  added  to  the  employment ;  and 
then  the  principal  made  a  default  that  was  within  the  scope  of  his 
original  employment ;  for  that  default  the  action  was  brought :  it  waa 
argued  there,  as  here,  that  the  liability  should  be  the  same  as  before; 
but  the  House  of  Lords,  affirming  the  judgment  below,  held  that  afU^ 
the  addition  of  fresh  duties  the  employment  was  essentially  altered, 
•Qldl  *°^  ^^®  sureties  *discharged.  That  is  precisely  in  point.  There 
-*  is  no  inconvenience ;  for,  when  an  Act  of  Parliament  alters  the 
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duties  of  an  officer,  it  will  be  easy  to  require  him  to  give  fresh  sureties, 
or  the  surety  bonds  may  be  framed  as  suggested  by  Maule,  J.,  in  Mayor 
of  Berwick  v.  Oswald,  8  B.  &  B.  665  (E.  C.  L.  R.  vol.  77),  so  as  to 
oontinue  the  liability  of  the  sureties,  whatever  alteration  might  take 
place  by  act  of  the  Legislature.  As  it  is,  I  think  the  liability  of  the 
sureties  on  this  bond  at  an  end. 

CoLEKiPOE,  J. — I  am  of  the  same  opinion,  and  have  but  little  to 
add.  The  liabilities  and  rights  of  sureties  have  often  been  considered 
in  England ;  and  many  points  are  well  established.  One  is,  that,  when 
the  nature  of  the  employment  of  the  principal  is  so  altered,  by  the 
act  either  of  his  employer  or  of  the  Legislature,  that  the  risk  of  his 
flurety  is  materially  altered,  the  surety  has  a  right  to  say,  <<  I  did  not 
bargain  for  this  risk  ;  I  am  discharged."  This  seems  to  me  to  depend 
on  the  broad  principles  of  justice.  Mr.  Hill  did  not  dispute  this,  but 
argued  that  here,  admitting  that  other  duties  were  added  as  to  which 
there  would  be  fresh  risk,  the  surety  was  not  affected,  as  his  bond  would 
not  extend  to  those  added  duties  and  risk.  If  this  were  so,  in  fact,  the 
decision  in  Bonar  v.  Macdonald  would  be  directly  in  point  and  against 
the  plaintiff.  But  I  do  not  concede  to  Mr.  JBill  that  the  risk  of  a  surety 
stipulating  for  the  conduct  of  a  principal  is  not  affected  by  the  principal 
incurring  collateral  liabilities.  Let  any  man  say  if  he  would  think  it 
the  same  thing  to  become  surety  for  a  person  who  was  exposed  to  col- 
lateral liabilities  as  for  one  who  was  not.  The  chance  of  the  solvency 
of  the  *principal  is  a  great  element  in  the  risk  ;  it  may  well  be  r^q-iK 
that  Gibb  could  have  made  good  every  loss  incurred  by  his  *- 
defaults  in  executing  warrants  under  20Z.,  were  it  not  that  he  has  lost 
the  means  by  liabilities  incurred  in  executing  those  under  the  new  Acts* 
At  all  events  that  must  affect  the  risk  of  his  sureties. 

WiOHTMAN,  J. — It  may  be  taken  as  a  principle  of  law  that  a  bond  by 
a  surety,  conditioned  for  the  due  performance  by  his  principal  of  the 
duties  of  an  office,  is  rendered  null  if  the  office  or  its  duties  are  so 
altered  as  in  any  degree  to  increase  or  vary  the  risk  of  the  surety  to 
his  possible  disadvantage.  The  principle  is  recognised  in  many  cases ; 
but  the  late  case  of  Oswald  v.  Mayor,  Aldermen,  and  Burgesses  of 
Berwick-upon-Tweed  may  be  considered  the  leading  case  upon  the  sub- 
ject, as  it  was  ultimately  decided  in  the  House  of  Lords. 

The  question  in  this  case  is,  whether  this  principle  is  applicable  to 
it,  and  whether  there  has  been  such  an  alteration  in  the  office  of  the 
principal  in  the  bond,  or  his  liabilities,  as  will  bring  this  case  within  the 
principle,  and  discharge  the  sureties. 

The  bond  recites  that  the  plaintiff  was  appointed  high  bailiff  of  the 
County  Court  of  Northumberland,  under  stat.  9  &  10  Vict.  c.  96,  and 
had  appointed  Gibb  (the  principal  in  the  bond)  to  act  for  him  as  bailiff 
of  the  court,  and  was  conditioned,  amongst  other  things,  for  the  due 
execution  by  him  of  all  warrants^  precepts,  and  writs  issuing  out  of  the 
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court,  and  directed  to  the  high  bailifF  and  delivered  to  Gibb,  and  thA 
*Q1  fil  ^^®  defendants  would  indemnify  the  plaintiff  from  all  actioDS  *uA 
-*  losses  which  he  might  be  liable  to  for  executing  or  not  executing 
any  warrant  or  writ  delivered  to  Gibb,  or  for  or  by  reason  of  the  non- 
performance of  the  office  and  duties  as  such  bailiff:  it  is  then  assigned 
as  a  breach  of  duty  that,  under  a  warrant  of  execution  of  judgment 
obtained  in  a  suit  within  the  jurisdiction  of  the  court  by  virtue  of  stat, 
9  &  10  Vict.  c.  95,  for  a  debt  of  11?.  4«.  9d.,  with  costs,  against  one 
Edgar,  Gibb  had  wrongfully  seized  and  sold  the  goods  of  one  Thew, 
and  thereby  subjected  the  plaintiff  to  an  action  at  the  suit  of  Thew, 
who  had  recovered  damages  and  costs  against  him.  For  the  defend- 
ants it  was  contended  that  the  court  and  the  office  of  bailiff,  as  they 
existed  at  the  time  of  the  making  of  the  bond,  had  been  so  changed, 
and  the  duties  so  altered  and  increased,  that  the  defendants  were  dis- 
charged from  liability  under  the  bond ;  and  they  relied  upon  the  effect 
of  several  subsequent  statutes  altering  and  enlarging  the  jurisdiction  of 
the  court  and  the  duties  of  the  officers,  including  the  bailiff. 

By  Stat.  13  &  14  Vict.  c.  61  the  jurisdiction  of  county  courts  is 
extended  from  201.  to  50Z.,  and  by  consent  to  any  amount,  and  the 
powers  and  provisions  of  stat.  9  &  10  Vict.  c.  95  are  extended  to  the 
increased  jurisdiction.  By  stat.  10  &  11  Vict.  c.  102,  s.  5,  the  high 
bailiff  of  the  county  court  and  his  assistants  are  to  act  as  messengers 
in  bankruptcy,  under  the  provisions  in  that  Act,  which  gives  a  new 
jurisdiction  to  the  county  court  in  bankruptcy  and  insolvency;  and  by 
stat.  14  &  15  Vict.  c.  62  the  judges  of  the  county  court  may  grant 
warrants  for  the  arrest  of  absconding  debtors,  to  be  executed  by  the 
bailiffs.  The  effect  of  these  statutes  is  no  doubt  greatly  to  enlarge  the 
i^Q-ij-t  duties  of  the  *bailiffs,  and  especially  with  respect  to  the  execa- 
-*  tion  of  warrants  and  process  from  the  county  court.  The  words 
of  the  condition  as  to  the  duty  of  Gibb  to  execute  warrants  and  other 
process  are  very  general.  He  is  duly  to  execute  all  warrants  so  issuing 
out  of  the  court  and  directed  to  the  high  bailiff,  and  delivered  to  him, 
Gibb,  to  be  executed.  These  are  general  words,  and  would  include 
warrants  under  the  increased  jurisdiction ;  but  it  is  admitted  that  the 
surety  would  not  be  liable  in  respect  of  them,  but  that  the  liability  is 
limited  to  such  warrants  as  issue  from  the  court  under  its  original  juris- 
diction given  by  stat.  9  4  10  Vict.  c.  95 ;  and  it  is  contended  that,  to 
the  extent  of  the  202.  jurisdiction  by  that  statute,  the  court  and  the 
office  of  bailiff  remain  the  same  as  under  stat.  9  &  10  Vict.  c.  95.  Bat 
it  appears  to  me  that  this  is  a  fallacy,  and  that  neither  the  court  nat 
the  office  of  bailiff  are  the  same  after  the  extension  of  the  jurisdiction 
to  50Z.  The  court,  as  constituted  under  stat.  9  4  10  Vict.  c.  95,  was 
for  the  mor^  easy  recovery  of  small  debts  and  demands,  limited  by  the 
statute  to  20Z.  If  the  court  had  been  converted  into  a  court  for  reco- 
very of  demands  to  an  unlimited  amount  it  would  hardly  be  considered 
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aa  the  same  court,  though,  as  omne  majns  continet  in  se  minus,  it  would 
still  be  a  court  in  which  small  demands  might  be  recovered.  Small 
sums  may  be  recovered  in  the  Courts  at  Westminster ;  but  they  are  not 
therefore  considered  Courts  for  the  recovery  of  small  debts.  Suppose, . 
instead  of  increasing  the  amount  to  be  recovered,  the  jurisdiction  of 
the  court  had  been  extended  over  a  dozen  additional  counties,  and  the 
duties  of  the  bailiff  vastly  increased :  could  the  court  and  the  officer  be 
ooDsidered  the  same  within  the  meaning  of  *the  bond  ?  Or  might  ^^^^  ^ 
the  plaintiff  contend  that,  though  the  extension  made  the  court  ^ 
and  the  office  substantially  different  from  what  they  were  when  the 
bond  was  entered  into,  the  bond  was  still  effective  for  the  small  parts 
remaining  of  the  original  jurisdiction  7  There  is  no  precedent  for  such 
a  division ;  and  the  case  of  Bonar  v.  McDonald  is  an  authority  directly 
against  it.  This  cannot  be  admitted ;  for,  where  the  duties  and  general 
hability  of  the  bailiff  are  so  much  increased  by  the  alteration  and  exten- 
sion of  the  court,  the  risk  of  the  surety  and  his  liability  to  loss  must  be 
increased.  The  bailiff  might  be  very  competent  in  the  opinion  of  the 
sarety  to  execute  the  duties  of  the  office  of  bailiff  of  the  limited  juris- 
diction, but  not  if  other  important  duties  are  added.  It  appears  to  me, 
therefore,  that  in  this  case  the  effect  of  the  increased  jurisdiction  was 
80  to  alter  the  court  and  the  office  of  bailiff  as  to  affect  the  liability  of 
the  surety  to  his  prejudice,  and  so  to  absolve  the  surety  according  to 
the  principle  of  the  decided  cases. 
Erus,  J. — I  am  of  the  same  opinion,  and  have  nothing  to  add. 

Judgment  for  the  defendant. 
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ship  of  MAIfCHESTER.    Nov.  8.  L  ^^^ 

JsiUeea  wnt  a  paaper  Innatio,  residing  in  the  township  of  M.  in  the  county  of  L.,  to  the  oonotj 
loD&tic  asylum  of  L.,  whore  he  remained  a  pntient'for  abont  three  months,  when  he  was  dis- 
charged. About  nine  months  after,  justices  made  an  order  adjudicating  the  settlement  of  the 
paeper  to  be  in  S.  in  the  union  of  H.,  in  the  eounty  of  Y.,  and  ordering  the  union  to  pay  the 
expenses  of  the  oonyeyance  to  the  asylum,  and  of  the  lodging,  Ae.,  there,  under  stat  16  A  17 
Viet  e.  97,  s.  99. 

On  appeal  against  the  order  for  payment,  it  was  objected  that  such  order  was  bad,  inasmuch  ai 
by  sect  1 02  such  expenses,  in  the  case  of  a  pauper  lunatic  who  would  at  the  time  of  the  con- 
veyance to  the  asylum  have  been  exempt  from  removal  to  the  parish  of  his  settlement  by 
reason  of  stat.  9  A  10  Viot.  o.  66,  are  to  be  paid  by  the  parish  where  the  exemption  has  been 
aaqnired,  and  not  by  the  parish  of  settlement ;  and  that,  under  stat  9  A  10  Vict.  c.  66,  t.  4,  no 
warrant  could  be  granted  for  removal  of  any  person  becoming  chargeable  in  respect  of  relief 
made  necessary  by  siclcness,  unless  it  was  stated  in  the  warrant  that  the  justices  granting  it 
were  satisfied  that  the  sickness  would  produce  permanent  disability;  and  that  it  appeared 
In  this  case  that  the  lunacy  was  not  such  a  sickness. 

Held,  that  sect.  4  of  stat  9^10  Vtot  c.  66,  was  inapplicable,  and  the  order  for  payment  good. 

Under  sect  107  of  stat  16  A  17  Viot.  o.  97,  three  guardians  of  M.  sent  to  the  union  of  H.  a  copy 
of  ibc  order  for  payment,  with  the  place  of  confinement,  the  grounds  of  adjudication,  and 
the  particulars  of  settlement  relied  upon.  They  signed  their  names  to  this,  adding  <*  guard- 
ians of  the  poor  of  the  said  township  of  M. :"  but  to  one  of  the  three  names  no  other  addreai 
was  added. 

field :  that  the  statement,  if  not  good  under  sect  107,  wai  amendable  under  sect  112. 


919    REGINA  r.  GUARDIANS  OF  MANCHESTER    M.  T.  1856. 

On  appeal  against  an  order  of  two  justices,  whereby  it  was  ordered 
that  the  guardians  of  the  poor  of  the  Halifax  Union,  in  Yorkshire, 
should  pay  to  the  guardians  of  the  poor  of  the  township  of  Manchester, 
in  Lancashire,  certain  sums  incurred  by  the  latter  about  the  examina- 
tion, conveyance,  maintenance,  &c.,  of  Thomas  Wood,  a  pauper  lunatie, 
the  Sessions  set  aside  the  order,  subject  to  the  opinion  of  this  Court 
upon  a  case  which  was  in  substance  as  follows : 

Thomas  Wood,  the  said  pauper  lunatic,  was,  on  20th  September, 
1854,  residing  in  and  chargeable  to  the  township  of  Manchester,  and 
was  on  that  day  sent,  under  an  order  of  justices,  pursuant  to  the  statute 
in  that  behalf,  from  the  township  of  Manchester  to  the  county 
*Q9m  *I^^^**^^  Asylum  at  Prestwick  in  the  same  county,  where  he 
^  was  then,  in  obedience  to  the  said  order,  received  into  the  said 
asylum  ;  and  in  which  asylum  he  remained  a  patient  until  29th  of  De- 
cember following,  on  which  day  he  was  discharged  from  the  asylum, 
and  before  the  time  of  the  making  of  the  order  appealed  against.  On 
6th  September,  1855,  the  order  appealed  against  was  made. 

The  case  set  out  the  order,  which  was  dated  at  Salford  in  Lancashire, 
6th  September,  1855,  and  was  under  the  hands  and  seals  of  two  jus- 
tices of  Lancashire.  It  recited  that,  by  order  of  20th  September, 
1854,  Thomas  Wood,  a  pauper  lunatic,  was,  pursuant  to  the  statute, 
sent,  to  wit,  from  the  township  of  Manchester  to  an  asylum,  to  wit,  the 
county  lunatic  asylum  situate  at  Prestwick  in  Lancashire,  <<  uid  was 
then  received  into  the  said  asylum,  and  had  ever  since  been,  and  now 
i8,(a)  confined  therein."  Ajid  that  the  imdersigned  justices  <<  have  this 
day,"  to  wit,  6th  September,  1855,  at  Salford,  &c.,  "  duly  inquired 
into  the  last  legal  settlement  of  the  said  Thomas  Wood,  so  now(a)  being 
confined  in  the  said  asylum  as  aforesaid ;  and  satisfactory  evidence  has 
been  obtained  that  the  said  settlement  is  in  the  parish,  township,  or 
place  of  Sowerby  in  the  Halifax  Union  in  the  county  of  York ;"  and 
the  justices  found  that  Wood  was  a  pauper  lunatic,  <<  and  is  now(a)  con- 
fined in  the  said  asylum ;"  and  did,  by  that  their  order,  adjudge  that 
his  last  legal  settlement  was  in  the  said  parish,  &c.,  of  Sowerby.  And 
that  the  guardians  of  the  poor  of  the  township  of  Manchester  had  paid 
and  incurred  the  sum  of  82.  128.  6c2.  for  expenses  in  and  about  the 
examination  of  Wood,  and  the  bringing  him  before  a  justice,  and  bis 
conveyance  to  the  said  asylum ;  and  had  paid  to  the  treasurer  of  the 
i^,qo^'\  ^^^  ^asylum  the  sum  of  52.  98.  5d,  for  the  reasonable  charges 
^  (incurred  within  twelve  months  previous  to  the  date  and  making 
of  that  order)  for  the  lodging,  maintenance,  medicine,  clothing,  and 
care  of  Wood  in  the  said  asylum.  And  the  justices  did  thereby  order 
that  the  guardians  of  the  Halifax  Union  should  forthwith  pay  to  the 
guardians  of  the  poor  of  the  township  of  Manchester  the  said  sum  of 
8L  128,  Qd.y  and  the  said  further  sum  of  5L  98,  5(2. 

(d)  Sio.  _ 
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A  copy  of  this  order,  together  with  a  notice  of  the  chargeability  of 
the  pauper,  and  a  statement  in  writing  purporting,  in  manner  hereinafter 
Bet  forth,  to  be  under  the  hands  of  three  of  the  guardians  of  the  Man- 
chester Ui\ion,  was,  within  a  reasonable  time  after  such  order  was  made, 
sent  by  the  guardians  of  the  poor  of  the  Manchester  Union  to  the 
guardians  of  the  poor  of  the  Halifax  Union. 

The  case  set  out  a  copy  of  the  said  notice,  and  of  the  last-mentioned 
statement.     The  material  parts  were  as  follows. 

<(  To  the  guardians  of  the  poor  of  the  Halifax  Union  in  the  county 
of  York. 

(<  Take  notice  that  Thomas  Wood,  the  person  named  m  the  order 
first  hereinafter  mentioned,  previously  to  the  making  of  the  same,  had 
become  and  was  then  an  inhabitant  of,  and  resident  in,  the  township 
of  Manchester ;  and  that  he  was  then,  and  continued  to  be  from  that 
time  to  the  29th  of  December  last,  actually  chargeable  to  the  township 
of  Manchester."  The  notice  then  recited  the  order  of  20th  September, 
1854,  and  that  Wood  was,  "  to  wit,  on  or  about  the  20th  day  of  Sep- 
tember, 1854,  in  pursuance"  of  the  order,  conveyed  to  the  county  lunatic 
ftsylum  at  Prestwick,  «  and  was  then  received  into  the  said  asylum,  and 
was,  from  that  time  to  the  29th  day  of  December  last,  confined  therein.*' 
*The  case  then  recited  the  order  of  6th  September,  1865,  a  copy  r:^Qoo 
of  which  was  sent.  «  And,  further,  take  notice  that  the  follow-  ^ 
ing  is  a  statement  setting  forth  the  grounds  upon  which  the  said  last- 
mentioned  order  has  been  obtained  and  made,  including  the  particulars 
of  the  settlement  or  settlements  relied  upon  in  support  thereof,  namely : 

«  That  the  said  Thomas  Wood  was  and  had  been,  for  some  time  pre- 
viously to  the  20th  day  of  September,  1854,  an  inhabitant  of  and  resi- 
dent in  the  township  of  Manchester,  in  the  county  of  Lancaster ;  and 
that  he  was  then,  and  continued  to  be,  actually  chargeable  thereto, 
until  the  29th  day  of  December  last. 

<<  That  the  said  Thomas  Wood  was,  on  the  20th  day  of  September, 
1854,  a  pauper  lunatic. 

"  That  the  said  Thomas  Wood  was,  on  or  about  the  20th  day  of  Sep- 
tember, 1854,  sent  from  the  township  of  Manchester,  in  the  county  of 
Lancaster,  to  the  county  lunatic  asylum  at  Prestwick,  in  the  county  of 
Lanca8ter,,and  was  then  received  into  the  said  asylum,  and  was  confined 
therein  until  the  29th  day  of  December  last." 

That  the  guardians  of  the  township  of  Manchester  had  incurred  and 
paid  the  expenses  in  question. 

^'  That  the  said  parish,  township,  or  place  of  Sowerby  is  a  parish, 
town,  and  place  situate  within,  and  forms  part  of,  the  Halifax  Union  in 
the  said  county  of  York." 

The  notice  then  set  forth  the  particulars  of  a  derivative  settlement 
of  the  pauper  in  Sowerby. 

VOL.  VI.— 86 
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"  Dated  the  4th  day  of  October,  a.  d.  1855. 
«  C.  H.  RiGKARDS,  Chairman,  New  Brown  Street,  ^  Guardians  of  the 
Manchester,  paper  dealer,  William  Horsfall,     Poor  of  the  said 
Francis  Parnbll,  Spring  Gardens,  Manchester,  |  Township  of  Man- 
manufacturer.  Chester. ' ' 
♦Q9^1       *Against  this  order  the  overseers  of  the  township  of  Sowcrbj 
^  gave  notice,  and  served  grounds  of  appeal. 
The  2d,  4th,  5th,  and  6th  of  such  grounds  are  alone  material,  and 
are  as  follows : 

(<  2d.  That  no  statement  under  the  hands  of  the  guardians  of  the 
poor  of  the  township  of  Manchester,  or  of  any  three  or  more  of  such 
guardians,  setting  forth  the  grounds  of  adjudication,  or  the  partieokn 
of  the  settlement  relied  on  in  support  of  the  said  order,  had  been  sent 
or  delivered  as  required  by  the  statute  in  that  behalf;  and  that,  if  acj 
such  statement  has  been  so  sent  or  delivered,  such  statement  is  defective 
and  bad  in  not  stating  the  address  of  each  of  the  several  guardians  bj 
whom  the  same  purports  to  be  signed." 

«  4thly.  That  no  legal  x)rder  was  ever  made  for  the  removal  of  the 
said  Thomas  Wood,  as  a  lunatic  pauper,  from  the  said  township  of 
Manchester  to  the  county  lunatic  asylum  at  Prestwick,  in  the  said  county 
of  Lancaster  :  and  his  removal  to  that  asylum,  and  the  payment  of  all 
expenses  in  relation  thereto,  and  of  the  costs  of  the  maintenance  of 
the  said  Thomas  Wood  in  the  said  asylum,  were  illegal." 

"  5thly.  That  the  said  order  of  6th  September  last,  against  which 
we  now  appeal,  is  bad ;  inasmuch  as,  at  the  time  of  the  making  of  such 
order,  and  also  at  the  time  of  the  said  Thomas  Wood  being  conveyed 
to  the  said  asylum,  he  was  irremovable  by  reason  of  the  provisions  con- 
tained in  the  Act,"  &c.  (9  &  10  Vict.  c.  66). 

"  6thly.  That  the  said  order  against  which  we  now  appeal  is  bad ; 
inasmuch  as,  at  the  time  of  the  making  thereof,  and  also  at  the  time 
of  the  said  Thomas  Wood  being  conveyed  to  the  said  asylum,  he 
was  chargeable  to  the  said  township  of  Manchester  in  respect  of  relief 
♦QO/ii  ^^^^  ^necessary  by  sickness  which  wotdd  not  cause  permanent 
^  disability  in  the  said  Thomas  Wood." 
After  the  service  of  the  grounds  of  appeal,  on  2l8t  December,  1855, 
the  attorney  of  respondents  sent  by  post  a  letter  to  the  attorneys  of 
the  appellants,  informing  them  that  the  description  and  address  of  the 
said  William  Horsfall  were  as  follows :  <*  Calendcrer  and  maker-up, 
Garden  Street,  Shade  Hill,  Manchester." 

On  the  trial  of  the  appeal  it  was  admitted,  by  the  appellants,  that 
the  pauper  was,  at  the  time  he  became  chargeable  and  thence  to  the 
time  of  the  appeal,  settled  within  the  appellant's  township;  and.  by 
the  respondents,  that  the  lunacy,  on  account  of  which  the  pauper  had 
been  sent  to  the  asylum,  as  mentioned  in  the  said  order,  had  oltimatelj 
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proved  to  be  temporary  only,  and  had  not  in  fact  produced  permanent 
disabilitv. 

Two  objections  were  insisted  on  by  the  counsel  for  the  appellants,  as 
grounds  for  setting  aside  the  order,  namely : 

1st.  That  the  said  pauper  had  become  chargeable,  and  had  been  con- 
YCjed  to  the  said  asylum,  by  reason  of  his  being  a  lunatic,  whose  lunacy 
was  not  of  a  permanent  nature,  and  had  produced  temporary  disability 
only  at  the  date  of  the  order  appealed  against,  and  was  such  a  sickness 
whereby  no  warrant  for  his  removal  could  be  granted  within  the  mean- 
iog  of  Stat.  9  &  10  Vict.  c.  66,  s.  4 ;  and  that  no  order  upon  the  parish 
of  the  settlement  of  the  said  lunatic  pauper  could  be  made  in  respect 
of  the  expenses  in  and  about  the  examination,  removal  to,  and  main- 
tenance of  the  said  lunatic  pauper  in,  the  said  asylum. 

2d.  That  the  said  statement  in  wi-iting,  setting  forth  the  grounds  of 
adjudication  and  particulars  of  settlement  *sent  by  the  guardians  r^^qnc 
of  the  Manchester  Union  to  the  said  guardians  of  the  said  Halifax  ^ 
Union  was  defective  and  insufficient,  iriasmuch  as  it  did  not  state  the 
address  of  the  said  William  Horsfall,  one  of  the  guardians  by  whom 
the  said  statement  was  signed. 

The  counsel  for  the  respondents  applied  to  the  Court  of  Quarter 
Sessions  to  amend  the  said  statement  by  adding,  after  the  signature  of 
the  said  William  Horsfall,  the  description  and  address  of  the  said 
William  Horsfall  as  given  in  the  said  letter  sent  by  the  attorney  of 
respondents  to  the  attorney  of  appellants.  The  Court  of  Quarter 
Sessions  refused  the  application  on  the  ground  that  it  had  no  power  to 
make  such  amendment :  and,  after  hearing  counsel  for  the  respondents 
on  the  two  objections  taken  by  the  appellants,  held  that  both  the  said 
objections  were  valid,  and  discharged  the  said  order,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench. 

The  questions  for  the  opinion  of  the  said  Court  of  Queen's  Bench 
are: 

Ist.  Whether  the  said  first-mentioned  objection  of  the  appellants  is 
good  and  well  founded. 

2d.  Whether  the  said  2d  objection  is  good  and  well  founded :  and,  if 
the  opinion  of  the  Court  on  this  question  be  in  the  affirmative, 

3d.  Whether  the  said  Court  of  Quarter  Sessions  had  power  to  make 
the  amendment  prayed. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  thie  first 
objection  is  well  founded,  then  the  order  of  Sessions  is  to  be  confirmed, 
and  the  order  appealed  against  is  to  be  discharged.  If  the  Court  of 
Queen's  Bench  shall  be  of  opinion  that  the  first  objection  is  not  well 
founded,  but  that  the  second  objection  is  well  founded,  and  that  the 
Quarter  Sessions  had  not  power  *to  make  the  said  amendment  r,^q9g 
prayed,  then  the  order  of  Sessions  is  to  be  confirmed,  and  the 
order  appealed  agidnst  is  to  be  discharged.     But,  if  the  Court  shall  be 
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of  opinion  that  neither  objection  is  well  founded,  or  that  the  second 
objection  only  is  well  founded  and  that  the  Court  had  power  t^  m^e 
the  said  amendment  prayed,  then  the  order  of  Sessions  is  to  be  dis- 
charged, and  the  order  appealed  against  is  to  be  confirmed. 

PaMey  and  Maule,  in  support  of  the  order  of  Sessions. — First :  the 
Halifax  union  was  not  liable  to  these  expenses.  By  stat.  16  &  17  Vict 
c,  97,  s.  102,  when  a  pauper  lunatic  who  has  been  conveyed  to  an 
asylum  would  have  been  exempt  from  removal  by  virtue  of  any  provision 
of  Stat.  9  &  10  Vict.  c.  66,  if  he  had  not  been  a  lunatic,  the  expenses 
are  to  be  paid  by  the  parish,  &c.,  in  which  he  would  have  acquired  snck 
exemption.  [^Monk,  contrd,  pointed  out  that  the  words  "if  not  & 
lunatic,"  which  were  in  stat.  12  &  13  Vict.  c.  103,  s.  5,  did  not  occur 
in  the  analogous  section  (102d)  of  stat.  16  &  17  Vict.  c.  97,  which 
repealed  sect.  5  of  stat.  12  &  13  Vict.  c.  103.]  It  is  obvious  that  the 
case  contemplated  is  the  same  in  each  enactment.  The  course  of 
legislation  seems  to  have  been  this.  By  stat.  8  &  9  Vict.  c.  126,  s.  62, 
on  the  settlement  of  the  lunatic  who  has  been  sent  to  an  asylum  being 
ascertained,  the  justices  are  to  make  an  order  for  payment,  to  the 
parish  from  which  he  is  removed  and  the  oflScers  of  the  asylum,  by  the 
officers  of  the  union  or  parish  of  settlement,  of  the  costs  of  removal  and 
the  expenses  incurred  within  twelve  months.  Stat.  9  &  10  Vict.  c.  66, 
s.  1,  introduces  a  limitation  to  this,  by  making  the  removal  of  a  pauper  | 
lunatic  to  an  asylum  no  removal  under  that  Act.     Stat.  12  k  13  Vict. 

*Q971  *^*  ^^^^  ®'  ^'  furtlier  exempts  the  parish  of  settlement  from  the 
-'  expenses  of  the  removal  of  a  pauper  lunatic  to  an  asylum  who, 
if  not  lunatic,  would  have  been  irremovable  by  stat.  9  &  10  Vict.  c.  66, 
and  throws  the  expenses  on  the  union  comprehending  the  parish  in 
which  the  pauper  lunatic  was  resident.  And,  this  enactment,  compre- 
hending only  parishes  in  a  union,  stat.  15  &  16  Vict.  c.  97,  s.  102, 
extended  it  to  parishes  not  in  an  union.  The  question  therefore  is 
whether,  under  stat.  9  &  10  Vict.  c.  66,  the  pauper,  if  not  lunatic,  could 
have  been  removed  from  Manchester.  Now  he  was  chargeable  only  by 
reason  of  his  lunacy.  But,  by  sect.  4,  "  no  warrant  shall  be  granted 
for  the  removal  of  any  person  becoming  chargeable  in  respect  of  relief 
made  necessary  by  sickness  or  accident,  unless  the  justices  granting  the 
warrant  shall  state  in  such  warrant  that  they  are  satisfied  that  the 
sickness  or  accident  will  produce  permanent  disability."  Lunacy 
cannot  be  called  sickness ;  nor,  in  the  present  case,  was  it  permanent ; 
for  the  pauper  was  discharged  from  the  asylum  in  a  few  months,  long 
before  the  order  for  payment  was  made  on  the  Halifax  union.  [Lord 
Campbell,  C.  J. — That  seems  unimportant :  the  material  date  is  that 
of  the  removal  to  the  asylum.  How  were  the  justices,  at  that  time,  to 
know  whether  the  lunacy  would  be  permanent  or  not?  Coleriiwb, 
J. — It  is  difficult  to  see  how  sect.  4  is  applicable  to  the  case  of  a  lunatic 
.at  all.     Besides,  it  relates  only  to  what  is  to  appear  on  the  face  of  the 
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order  of  removal  in  case  of  sickness.]  To  say  that  no  warrant  shall  be 
made  for  removing  a  pauper  is  to  say  that  he  shall  not  be  removed  at 
all.  [Lord  Campbell,  C.  J. — The  enactment  in  stat.  16  &  17  Vict.  c. 
97,  8. 102,  appears  to  me  to  refer  to  the  three  cases  in  which  the  status 
of  *irremovability  is  created  under  stat.  9  &  10  Vict.  c.  66,  p^qno 
namely,  five  years*  residence  (sect.  1),  the  residence  of  a  wife  *- 
with  a  husband  at  the  time  of  his  death  (sect.  2),  and  the  residence  of  a 
child  with  its  father  or  mother  (sect.  3).  Coleridge,  J. — As  to  sect.  4, 
I  do  not  see  what  there  is  in  this  case  to  show  that  the  removing  justices 
might  not  have  stated  in  the  order  of  removal  that  the  sickness  would 
be  permanent.  Lord  Campbell,  C.  J. — If  they  thought  so  at  the  time, 
can  it  be  contended  that  this  would  not  have  been  enough  ?  I  do  not 
see,  moreover,  that  there  was  any  "relief**  given  to  the  pauper  before 
he  was  in  the  asylum.]  All  expenses  incurred  for  his  protection  would 
be  relief  conferred. 

As  to  the  second  point :  the  notice  was  insufficient.  By  stat.  16  &  17, 
Vict.  c.  97,  s.  107:  "The  overseers  of  any  parish,  and  the  guardians 
of  any  union  or  parish,  and  the  clerk  of  the  peace  of  any  county, 
obtaining  any  order  under  this  Act  adjudging  the  settlement  of  any 
lunatic  to  be  in  any  parish,  shall;  within  a  reasonable  time  after  such 
order  has  been  made,  send  or  deliver,  by  post  or  otherwise,  to  the 
overseers  or  guardians  of  the  parish  in  which  such  lunatic  is  adjudged 
to  be  settled,  a  copy  or  duplicate  of  such  order,  and  also  a  statement 
in  writing  under  their  or  his  hands  or  hand,  or  where  they  are  the 
guardians  of  a  union  or  parish  under  the  hands  of  any  three  or  more 
of  such  guardians,  stating  the  description  and  address  of  the  overseers, 
guardians,  or  clerk  of  the  peace  obtaining  such  order,  and  the  place  of 
confinement  of  the  lunatic,  and  setting  forth  the  grounds  of  such 
adjudication,  including  the  particulars  of  any  settlement  or  settlements 
relied  upon  in  support  thereof;  and  on  the  hearing  of  any  appeal 
against  any  such  order  it  shall  not  be  lawful  for  the  respondents  to 
*go  into  or  give  evidence  of  any  other  grounds  in  support  of  p^q.^Q 
such  order  than  those  set  forth  in  such  statement.*'  Here  the  ^ 
document  does  not  contain  the  address  of  William  Horsfall,  one  of  the 
guardians  who  sent  it.  By  sect.  110,  no  appeal  against  the  order  can 
be  allowed  unless  notice  in  writing  be  given  to  the  party  obtaining  the 
order.  That  cannot  be  done  unless  the  address  of  such  party  be  given. 
[Monky  contrS.. — The  respondents  contend  that  it  is  enough  to  give  the 
official  description  and  address,  as  here,  "  Guardians  of  the  poor  of  the 
said  township  of  Manchester,**  and  that  the  personal  address  of  each 
guardian  is  not  required.  Under  the  previous  sections,  the  parties  who 
may  obtain  the  order  are  various,  according  to  circumstances ;  the  order 
Daay  be  obtained  by  the  treasurer  of  a  county,  by  guardians  or  overseers, 
or  by  a  clerk  of  the  peace :  the  object  of  sect.  107  is  to  show  the 
character  of  the  party  obtaining  it.]     The  order  alone  would  show  that, ' 
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inasmuch  as  it  should  state  on  whose  complaint  it  is  made.  [Colekidgk, 
J. — It  does  not  always  do  so :  it  does  not  do  so  here.]  The  fact  most 
at  any  rate  always  be  known.  But  it  is  said  that  the  Sessions,  under 
sect.  112,  had  power  to  amend  the  defect.  Now  that  section  gives 
power  only  to  amend  the  "statement;"  but  the  description  and  addresi 
of  the  guardians  is  no  part  of  the  statement.  The  "  statement"  is  the 
setting  forth  of  the  grounds  of  adjudication  and  the  particulars  of 
settlement;  sect.  107.  [Coleridge,  J. — That  is  not  all:  in  sect.  107 
there  are  two  participles  agreeing  with  "statement":  "stating  the 
description  and  address,"  &c.,  and  "setting  forth  the  grounds,"  4c.] 
It  should  rather  seem  that  the  "  statement"  is  complete  without  the 
signature :  the  parties  sign,  in  order  to  show  who  it  is  that  makes  the 
statement. 
*Q^m       *^onk  and  A.  Milne^  contri,  were  not  called  on. 

-*  Lord  Campbell,  C.  J. — This  case  has  been  very  well  argued ; 
and  I  must  add  that  we  have  had  particular  pleasure  in  hearing  Mr. 
Maule.  But  we  are  all  of  opinion  that  neither  objection  can  prevail; 
and,  as  to  the  last  point,  the  Sessions  had  at  any  rate  a  power  of  amend* 
ment.  The  order  of  Sessions  must  be  quashed. 
Coleridge,  Wiqhtman,  and  Erlb,  Js.,  concurred. 

Order  of  Sessions  quashed. 


JOHN  BENNET  LAWES  v.  EDWARD  PURSER,  JOHN  DAVID 
POOLE,  and  JOHN  WAITHMAN.     Nov.  10. 

Action  for  a  sum  aj^'eed  to  btt  paid  to  the  plaintiff  for  each  ton  of  an  article  maDofaetared  aad 
sold  by  the  defendants  by  the  permission  of  the  plaintiff  to  them  given  at  their  request,  the 
plaintiff  baring  letters  patent  for  the  sole  manufacture  and  sale  of  that  article. 

Plea:  that  the  letters  patent  were  void,  and  the  defendants  had  a  right  to  make  and  idlthe 
article  without  plaintiff's  permission.    On  demurrer: 

Held,  a  bad  plea  ;  for,  the  invention  having  actually  been  used  by  the  permission  of  the  plaia- 
tiff,  and  there  being  no  allegation  of  fraud,  or  of  anything  equivalent  to  eviction,  the  defind- 
ants  were  not  at  liberty  to  set  up  as  a  defence  that  the  patent  was  void. 

Action  "  for  money  payable  by  defendants  to  plaintiff  for  a  payment 
of  10«.  per  ton  due  to  plaintiff  by  agreement  between  plaintiff  and  de- 
fendants, to  wit,  a  payment  of  10».  per  ton  upon  and  in  respect  of  dirers 
tons  of  a  substance  used  in  certain  manure,  manufactured  or  sold  by 
defendants  within  the  limits  mentioned  in  the  letters  patent  hereinafter 
mentioned,  pursuant  to  plaintiff's  permission  or  authority  for  that  par- 
pose  previbusly  given  by  plaintiff,  being  such  patentee  as  hereinafter 
mentioned,  to  defendants  at  their  request,  such  manure  having  been 
^Qo^n  manufactured  by  means  of  *the  use  of  an  invention'*  for  which 
-*  plaintiff  held  letters  patent.  Plea :  that,  at  the  time  of  the 
agreement  and  at  all  times  afterwards,  the  "  letters  patent  were  Toid 
and  of  no  effect,  and  plaintiff  had  no  such  right  or  privilege  as  supposed; 
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and  defendants  were  already,  before  and  at  the  time  of  making  the 
supposed  agreement,  and  at  all  times  thereafter,  entitled  as  of  right  and 
without  license  or  permission  from  plaintiff  to  use  the  supposed  inven- 
tion and  manufacture,  and  sell  the  said  manure  in  the  manner  alleged ; 
and  plaintiff  never  did  give  or  grant  to  defendants  any  license ;  and 
the  same,  if  given  or  granted,  would  have  been  wholly  void  and  super- 
ilaoQS ;  and  defendant  had  no  benefit  from  the  said  agreement ;  and 
there  was  not  at  any  time  any  sufficient  consideration  for  the  making 
by  defendants  of  the  supposed  agreement,  or  paying  any  of  the  money 
now  claimed;  and  the  agreement  was  at  all  times  void/'  Demurrer. 
Joinder. 

Butty  for  the  plaintiff. — On  this  record  it  appears  that  the  considera- 
tion has  actually  been  executed,  and  the  defendants  have  enjoyed  the 
benefit  of  the  plaintiff's  permission  to  use  the  patent  right ;  and,  having 
done  so,  they  are  estopped  from  denying  the  plaintiff's  title.  Their 
sitaation  is  analogous  to  that  of  a  person  who  has  actually  occupied 
land  by  permission  of  another ;  such  occupier  must  pay  the  rent  to  the 
party  who  let  him  in,  though  the  title  to  the  land  may  be  in  a  third 
person.  Hayne  v.  Maltby,  8  T.  R.  438,  will  probably  be  relied  on  by 
the  other  side :  but  there  the  Court  proceed  partly  on  the  ground  that 
the  contract  was  executory,  and  partly  on  the  ground  of  *fraud.  r,^Qqo 
Neither  ground  exists  here ;  the  plea  would  no  doubt  be  good  if  ^ 
it  averred  fraudulent  knowledge  thai;  the  patent  was  void,  or  if  it  showed 
the  whole  to  be  merely  executory,  b&  in  Chanter  v,  Leese,  4  M.  &  W. 
295.t  [CoiiERiDQE,  J. — la  it  clear  that  the  consideration  here  is  exe- 
cuted ?  The  defendants  bargained  for  a  preferential  right  over  others ; 
and  if  they  did  not  get  that  they  may  say  they  did  not  enjoy  the  con- 
sideration.* Suppose  the  owner  of  the  soil  of  the  public  street  were  to 
Bell  licenses  to  pass  along  it,  would  you  say  tho  licensee  was  estopped 
from  showing  it  was  a  public  thoroughfare  which  all  may  use  ?]  Per- 
haps, if  all  men  used  it  publicly,  that  might  be  equivalent  to  an  eviction. 
At  all  events,  on  discovering  that  there  was  such  public  user,  the  licensee 
might  give  notice  that  he  renounced  the  license ;  and  then  in  future  the 
parties  could  be  remitted  to  their  rights :  but  whilst  the  defendants  con- 
tinued to  use  this  invention  under  the  permission  of  the  plaintiff  no 
action  for  the  infringement  could  be  brought  against  them,  as  the  per- 
mission would  be  a  good  defence  to  that  action ;  so  that,  even  if  the 
patent  were  openly  infringed  by  others,  the  plaintiff  has  lost  the  oppor- 
tunity of  trying  the  validity  between  him  and  the  defendants  in  the 
ordinary  way.  On  this  record,  however,  that  question  does  not  arise : 
the  plea  would  be  proved  if  the  patent  was  supposed  by  everybody  to 
be  good  up  to  the  hour  before  the  plea  pleaded,  when  the  ingenuity  of 
the  pleader  detected  some  technical  defect.  Bowman  v.  Taylor,  2  A. 
4  E.  278  (E.  C.  L.  R.  vol.  31),(a)  is  in  favour  of  the  plaintiff.  "^  [Wight- 

(a)  See  per  Erie,  J.,  in  StroaghiU  v.  Buck,  U  Q.  B.  785  (E.  C.  L.  R.  voL  OS). 
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MAN,  J. — That  decision  turned  entirely  on  the  estoppel  by  the  deed] 
*9331  ^^^^^^  ^'  Bower,  11  Q.  B.  973  (E.  C.  L.  R.  vol.  63),  did  ♦not 
■^  proceed  on  that  ground.  If  the  defendant  can  refuse  to  pay  on 
the  ground  of  failure  of  consideration,  he  could  also  on  the  same  groimd 
recover  back  any  money  actually  paid :  but  he  cannot  do  so ;  Taylor  p. 
Hare,  1  New  Rep.  260,  The  plea  here  admits  the  user  in  fact  by  the 
permission  of  the  plaintiff,  although  it  denies  that  there  was  a  license 
under  seal :  but  that  is  immaterial :  Chanter  v,  Dewhurst,  12  M.  &  W. 

823.t 

Asplandy  contri. — There  is  a  distinction  between  land  or  something 
corporeal,  which  may  be  enjoyed  without  any  right,  and  the  grant  of  an 
incorporeal  right,  in  which,  unless  the  right  pass,  nothing  is  conveyed. 
This  was  pointed  out  by  Lord  Denman,  C.  J.,  in  Bowman  v.  Taylor,  2 
A.  &  E.  278,  287  (E.  C.  L.  R.  vol.  29).  The  estoppel  on  a  deed  does 
not  arise  here.  The  plaintiff,  if  he  had  not  a  right  to  the  patent,  hm 
only  bound  himself  not  to  make  unfounded  complaints.  That  is  no 
consideration ;  White  v.  Bluett,  23  L.  J.  Exch.  36. 

Butt  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J. — The  declaration  in  this  case  is  clearly  suffi- 
cient :  it  shows  a  contract  executed,  from  the  execution  of  which  the 
defendant  has  derived  benefit.  What  then  is  the  plea  ?  Simply  that 
the  patent  was  void ;  and,  if  it  could  be  shown  that  the  patent  was,  for 
any  reason  whatever,  invalid,  the  plea  and  every  allegation  in  it  would 
be  proved.  Then,  there  having  been  such  an  agreement  as  stated  in 
the  declaration,  and  permission  to  use  the  invention  having  been  enjoyed 
*Q^41  ^^^®^  ^*»  ^*^  ^^  ^®  permitted  to  the  *defendants,  after  such  a 
•^  contract  and  such  acquiescence  on  their  part  in  the  plaintiff's 
claim,  and  such  enjoyment  by  them  of  the  invention,  to  say  that  they 
will  not  pay  the  stipulated  price,  because  the  patent  is  void,  and  so  to 
force  the  plaintiff  to  try  his  right  to  the  patent  in  this  action  at  great 
disadvantage.  I  am  of  opinion  that  the  defendants,  not  denying  that 
they  have  used  the  invention  under  the  agreement,  cannot  set  up  this 
defence.  This  plea  would  be  proved  though  the  plaintiff  had  really 
made  a  useful  invention,  and  had  taken  out  a  patent  for  it,  treated  by 
every  one  as  valid  and  supposed  by  all  parties  to  be  so,  if  at  the  time 
of  the  trial  it  were  discovered,  for  the  first  time,  that  there  had  been 
some  previous  user  of  the  invention  or  some  part  of  it,  though  utterly 
unknown  both  to  the  plaintiff  and  defendants.  It  would  be  monstrous 
if  the  defendants  after  such  an  agi'eement  acted  upon  could,  on  this 
ground,  refuse  payment.  No  fraud  is  alleged.  No  renunciation  of  the 
permission,  warning  the  plaintiff  that  the  defendants  meant  to  claim  to 
use  the  invention  in  their  own  right,  is  averred.  I  think  therefore  it 
would  be  contrary  to  all  principle  to  hold  this  plea  good. 

Coleridge,  J. — There  is  no  doubt,  in  my  mind,  as  to  the  principle 
that  he  who  has,  in  fact,  enjoyed  a  consideration  by  permission  of 
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another  must  pay  for  it.  At  one  time  I  did  doubt  whether  it  did  appear 
in  this  case  that  the  consideration  had  been  enjoyed.  I  am  now  satis- 
fied that  it  does ;  and,  if  so,  the  plea  is  bad. 

WiGHTMAN,  J. — It  is  clear  that  the  agreement  has  been  acted  upon ; 
and  the  defence  is  that,  the  patent  *being  invalid,  there  is,  as  it  r^^qnc 
is  said,  no  consideration ;  but  it  seems  to  me  that  the  defendants  ^ 
had,  in  fact,  all  they  bargained  for.  It  was  suggested  that  the  case 
was  like  that  of  a  man  professing  to  grant  a  right  of  way  over  a  spot 
where  all  the  public  use  the  right  already,  so  as  to  put  those  who  have 
accepted  the  grant  in  a  worse  position  than  others.  But  it  does  not,  in 
this  case,  appear  that  the  defendants  have  lost  any  opportunity  of 
questioning  the  patent.  It  may  very  well  be  that  the  discovery  that 
the  patent  was  invalid  was  only  made  at  the  time  of  the  plea  pleaded ; 
and  it  is  clear  to  me  that  enjoyment  by  permission  of  the  patentee, 
whilst  the  patent  was  supposed  to  be  valid,  is  consideration.  The  point 
is  very  nearly  the  same  as  that  in  Taylor  v.  Hare,  1  New  Rep.  260. 
There  the  plaintiff  sued  to  recover  back  the  money  paid  by  him,  on  the 
ground  that  the  consideration  had  failed.  Mansfield,  C.  J.,  says :  « In 
this  case  two  persons  equally  innocent  make  a  bargain  about  the  use  of 
a  patent,  the  defendant  supposing  himself  to  be  in  possession  of  a 
valuable  patent-right,  and  the  plaintiff  supposing  the  same  thing. 
Under  these  circumstances  the  latter  agrees  to  pay  the  former  for  the 
use  of  the  invention,  and  he  has  the  use  of  it ;  non  constat  what  advan- 
tage he  made  of  it ;  for  anything  that  appears  he  may  have  made  con- 
siderable profit.  These  persons  may  be  considered,  in  some  measure, 
as  partners  in  the  benefit  of  this  invention.  In  consideration  of  a  cer- 
tain sum  of  money  the  defendant  permits  the  plaintiff  to  make  use  of 
this  invention,  which  he  would  never  have  thought  of  using  had  not  the 
privilege  been  transferred  to  him."  And  Chambre,  J.,  puts  it  on  the 
same  ground ;  *he  says :  «  The  plaintiff  has  had  the  enjoyment  r^qo/* 
of  what  he  stipulated  for;"  and  so  have  the  defendants  here.       ^ 

Erle,  J. — It  is  my  opinion  that  the  defendants  are  bound  by  their 
promise,  they  having  had  the  consideration  they  bargained  for.  The 
plaintiff  was  in  possession  of  a  patent-right ;  the  defendants  promised  to 
pay  him  for  permission  to  use  it ;  and  they  have  had  that  permission. 
I  am  decidedly  of  opinion  that,  if  the  plaintiff  had  then  known  that  the 
patent  was  void,  this  would  prove  fraud  on  his  part ;  but  that  is  not 
alleged.  Then  it  is  clear  to  me  that,  if  the  defendants  go  on  under 
this  agreement,  using  the  patent-right  by  the  plaintiff's  permission, 
they  must  pay  him,  whether  the  patent  was  valid  or  not,  until,  at  least, 
they  give  notice  that  they  dispute  the  validity  of  the  patent,  and  will, 
in  future,  use  the  invention  in  their  own  right,  and  not  under  the  per- 
mission of  the  plaintiff.  Such  a  notice  would  change  the  position  of 
the  parties :  after  it  the  patentee  might  sue  the  defendants  for  an 
infringement  of  his  patent  for  any  subsequent  user ;  and  perhaps  in  an 
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_  -  — — 

action  on  the  agreement  for  the  price  for  such  subsequent  user  the 
invalidity  of  the  patent  might  be  a  defence.  But  there  is  no  snek 
notice  here ;  and  for  the  user  till  there  is  such  notice  the  defendants 
must  pa  J.  Judgment  for  plaintifi. 


^p^^,  *ROBERT  THOMPSON,  JOSEPH  LOWES  THOMPSON, 
'J      and  JOHN  THOMPSON  t^.  THOMAS  DUCK  HOPPER. 

Nov.  12. 

ActioD  on  a  time  policy  on  a  ship  for  a  total  loss.  Plea :  that  the  plaintiffs  knowioglj,  wtlfaDy. 
wrongfully,  and  improperly  sent  the  ship  io  sea  in  a  condition  in  which  It  was  dangtraaste 
go  to  sea,  and  suffered  her  to  remain  in  that  state  near  the  shore,  during  which  time,  by  resiwi 
of  the  premises,  the  loss  occurred.  Issue  thereon.  On  the  trial,  it  appeared  that  the  plaiskiff 
personally  sent  the  ship  out  to  sea  in  an  unseaworthy  state,  and  caused  her  to  anchor  ia  At 
offing  in  that  state.  Whilst  there  she  was  caught  in  a  storm  from  seaward,  and  drirea  sfheiiL 
There  was  evidence  justifying  the  jury  in  finding  that  the  unseaworthiness  had  been  UMie 
good  before  the  loss,  and  that  the  immediate  cauq^  of  the  loss  was  not  occasioned  in  soy  viy 
by  the  unseaworthiness ;  and,  the  jury  having  found  that  such  was  the  fact,  a  vMdiet  wai 
entered  for  the  plaintiffs.  There  was  evidence  from  which  the  jury  might  have  diava  the 
conclusion  that,  though  the  unseaworthiness  was  not  the  immediate  cause  of  the  loss,  theloa 
would  not  have  occurred  if  the  ship  had  been  seaworthy  when  she  went  to  sea.  No  qacstka 
on  this  was  left  to  the  jury. 

Held,  that  the  plea  was  proved,  if  that  misconduct  of  the  plaintiff  occasioned  the  losij,  tboush  it 
was  not  its  immediate  cause ;  and  a  new  trial  was  granted  on  this  ground. 

The  declaration  contained  two  counts  on  separate  time  policies  on 
the  ship  Mary  Graham.  In  each  the  loss  was  alleged  to  be  by  perib 
of  the  sea.  Pleas  to  the  first  count.  1.  That  the  ship  was  at  the  time 
of  the  policy  lying  in  a  British  port,  the  residence  of  the  plaintiffs,  her 
owners,  and  was  by  them  sent  to  sea  in  an  unseaworthy  state;  and 
whilst  in  that  state  she  was  lost.  2.  That  the  plaintiffs  knowingly  sent 
her  to  sea  in  an  unseaworthy  state ;  and  that  whilst  in  that  state  she 
was  lost  whilst  in  that  condition.  3.  That  the  plaintiffs  knowingly, 
wilfully,  wrongfully,  and  improperly  sent  the  ship  "  out  to  sea  in  *n 
unseaworthy  state,  and  whjen  she  was  not  fitted  for  the  voyage,  and 
when  she  was  not  in  a  fit  and  proper  condition  safely  to  go  to  sea,  and 
at  a  time  when  it  was  dangerous  for  the  ship  to  go  to  sea  in  the  state 
and  condition  in  which  she  then  was.  And  plaintiffs  wrongfully  and 
improperly  caused  and  permitted  the  said  ship  to  be  and  remain  on  the 
j^Qoo-i  *high  seas  near  to  the  sea  shore,  for  a  great  length  of  time,  in 
^  the  state  and  condition  aforesaid,  and  without  a  master  and 
without  a  proper  crew  to  manage  and  navigate  her  on  her  said  voyage ; 
during  which  time  the  said  ship,  by  reason  of  the  premiseSy  became  and 
was  wrecked  and  wholly  lost."  Pleas  4,  5,  and  6  were  pleas  to  the 
second  count,  corresponding  respectively  to  pleas  1,  2,  and  3  to  the 
first  count.  There  was  a  demurrer  to  all  the  pleas  ;  and  issues  were 
also  joined  on  them.     Judgment  was  given  in  last  Hilary  Vacation  on 
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the  demurrer :  for  the  plaintiffs  on  the  first,  second,  fourth,  and  fifth 
pleas ;  and  for  the  defendant  on  the  third  and  sixth.(a) 

On  the  trial  of  the  issues  in  fact,  before  Bramwell,  B.,  at  the  last 
Summer  Assizes  for  Durham,  it  appeared  that  at  Sunderland  vessels 
take  in  coals  in  the  dock  from  the  staith.  From  the  manner  in  which 
coals  are  put  on  board  a  ship  there,  it  is  necessary  to  cast  loose  the 
standing  rigging  on  the  side  next  the  staith,  so  as  to  be  able  to  remove 
it  out  of  the  way  of  the  crane.  This  deprives  the  masts  of  the  vessel 
of  the  support  which  they  would  otherwise  derive  from  the  rigging ; 
and  it  is  imposssible  to  set  sail  upon  such  a  vessel  .till  the  rigging  is 
again  made  fast :  but  of  course,  whilst  the  vessel  is  in  dock,  it  is  not 
important  that  she  should  be  able  to  set  sail.  Vessels  going  out  of  the 
Sunderland  Dock  pass  over  a  bar  into  an  open  roadstead,  exposed  to 
the  east.  It  is  not  unusual  for  vessels  going  to  sea  to  be  taken  across 
that  bar  at  high  water,  though  not  quite  ready  for  sea,  so  as  to  save  the 
tide,  and  to  wait  in  the  roadstead  to  complete  their  equipment.  Should 
the  wind  blow  hard  from  the  east  whilst  they  are  in  this  roadstead,  they 
*would  be  embayed  on  a  lee  shore,  and  consequently  in  a  situa-  r^cooa 
tion  of  great  danger ;  but  if  on  the  commencement  of  the  gale  ^ 
the  vessel  sets  sail,  and  gets  out  to  sea,  that  danger  is  escaped.  The 
Mary  Graham,  the  subject  of  the  present  policies,  had  been  chartered 
to  take  a  cargo  of  coals  from  Sunderland  to  Constantinople.  She  was 
in  Sunderland  Dock  loading  her  cargo ;  and  the  standing  rigging  on 
her  larboard  side,  which  was  that  next  the  staith,  was  cast  loose  in  the 
usual  manner.  On  the  22d  of  November,  1854,  her  loading  was  com- 
pleted. There  were  apprehensions  that  if  she  did  not  get  to  sea  that 
tide  she  would  be  neaped  and  obliged  to  wait  in  dock  till  the  next 
spring  tides :  for  that  reason  she  was  taken  out  that  tide  at  high  water, 
about  4.30,  p.  M.,  without  waiting  to  make  fast  the  standing  rigging. 
Two  of  the  plaintiffs  who  were  resident  at  Sunderland  came  down  to 
the  dock  and  saw  her  go  out ;  one  of  them  was  on  board  her  at  the  time 
fihe  was  towed  over  the  bar.  She  was  taken  out  in  the  roadstead  and 
anchored  with  a  good  offing,  with  a  single  anchor,  in  14  fathoms  of 
water,  with  about  45  fathoms  of  chain  cable  out.  At  this  time  the 
larboard  standing  rigging  was  still  loose ;  several  lumpers  were  left  on 
board  making  it  fast,  an  operation  which  might  be  completed  in  a  few 
hours ;  and  the  plaintiff  who  was  on  board  then  left  the  vessel.  The 
captain  came  on  shore  in  a  boat,  leaving  a  pilot  on  board,  who  was  a 
person  of  competent  skill.  One  point  made  at  the  trial  was  that  the 
subsequent  loss  was  owing  to  the  absence  of  the  captain ;  but  ultimately 
nothing  turned  on  this.  At  this  time  the  wind  was  from  the  west ;  but 
there  were  symptoms  from  which  it  might  have  been  known  that  an 
easterly  gale  was  coming  on ;  it  did  not,  however,  appear  that  either 

(a)  See  Thompson  v.  Ilopper,  ante,  p.  172,  Trhero  the  pleadings  are  set  out  at  length. 
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*QJ.m  *^®  *plaintiffs  or  any  of  the  persons  on  board  the  vessel  had  ob- 
-'  served  them.  It  came  on  to  blow  very  hard  from  the  east;  and 
about  midnight  the  Mary  Graham  went  ashore,  and  was  dashed  to  pieces. 
The  pilot,  the  whole  of  the  crew,  and  all  the  lumpers  but  one,  peri&hei 
This  one  man  who  was  saved  was  called  as  a  witness  for  the  defendants 
at  the  trial.  The  facts  occurring  before  the  plaintiffs'  boat  left  the 
vessel  were  scarcely  in  controversy  at  the  trial ;  what  happened  after- 
wards could  only  be  known  from  the  testimony  of  this  surviving  wit- 
ness, and  the  circumstantial  evidence  derived  from  the  appearance  of 
the  wreck.  It  appeared  by  the  account  given  by  the  witness  that  the 
crew  had  endeavoured  to  weigh  the  anchor,  but  were  unable  to  do  so, 
owing  to  the  heavy  sea  and  the  pitching  of  the  vessel.  They  then 
endeavoured  to  let  the  cable  slip  ;  but  the  chain  cable  bad  got  entangled, 
or,  as  it  is  technically  called,  had  kinks  in  it,  and  could  not  be  let  slip. 
The  witness,  who  had  himself  assisted  in  the  vain  attempt  to  get  the 
chain  disentangled,  gave  his  evidence  that  the  chain  from  its  condition 
must  have  been  so  entangled  as  to  be  unfit  for  use  before  the  vessel  left 
the  dock  ;  but  there  was  evidence  that  It  had  been  overhauled  and  was 
then  in  good  order.  One  of  the  plaintiffs,  having  been  personally  on 
board  the  vessel  when  she  sailed,  had  the  opportunity  of  seeing  the 
chain ;  but  it  was  not  shown  that,  supposing  the  ship  was  unseaworthj 
on  this  account,  the  plaintiffs  or  either  of  them  had  observed  it.  When 
the  attempt  to  slip  the  cable  failed,  the  carpenter  endeavoured  to  knock 
out  the  pin  which  held  together  the  links:  he  was  unable  to  do  so; 
whilst  attempting  it,  he  was  repeatedly  washed  away.  The  witness  gave 
*Q4.1 1  ^^®  evidence  that  the  pin  must  have  been  rusted,  as  if  it  *had 
-*  been  clean  the  carpenter  could  have  knocked  it  out:  but  the 
chain  itself  came  ashore  with  the  wreck ;  and  the  pin  in  question  was 
produced  in  court.  It  was  of  galvanized  iron,  not  capable  of  rusting, 
and  not  rusted ;  it  was  slightly  bent  from  the  blows,  but  could  still  be 
knocked  out;  and  it  was  argued  for  the  plaintiffs  that  the  failure  of  the 
carpenter  was  not  attributable  to  the  bad  state  of  the  chain,  but  to  the 
breaking  sea,  which  knocked  him  away.  The  crew  then  attempted  to 
cut  the  chain  with  a  cold  chisel,  of  which  the  chain  when  driven  ashore 
bore  marks,  but  without  success.  At  last  the  chain  broke  close  to  the 
anchor :  the  vessel,  having  45  fathoms  of  chain  cable  dragging  upon 
her  bow,  was  unmanageable,  and  was  driven  on  the  rocks.  The  witness 
gave  his  evidence  that  the  standing  rigging  had  not  been  made  fast  at 
the  time  the  cable  broke ;  but  it  was  clear  that  the  crew  had  previouBly 
endeavoured  to  cut  the  cable ;  and  it  was  argued  that  they  would  never 
have  done  so  if  they  knew  that  the  vessel  was  not  in  a  state  to  set  sail. 
Ihere  were  other  facts :  but  it  is  sufficient  for  the  purpose  of  explaining 
the  case  to  state  the  above,  which  were  the  important  facts. 

The  learned  Judge  summed  up  at  considerable  length,  pointing  ont 
to  the  jury  the  bearing  of  the  evidence.     He  asked  the  jury  to  answer, 
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as  facts,  six  questions :  Ist.  Whether  the  plaintiffs  sent  the  vessel  to 
sea?  2d.  Whether  they  sent  her  to  sea  at  a  time  when  she  was  not  in  a 
fit  and  proper  condition  to  go  to  sea,  and  at  a  time  when  it  was  danger- 
ous for  a  ship  to  go  to  sea  in  the  state  and  condition  in  which  she  then 
was?  3d.  Whether  she  was  seaworthy  when  she  left  the  harbour? 
4th.  Was  she  lost  through  unseaworthiness  ?  6th.  Did  *the  p^^q^n 
plaintiffs  know  the  facts  which  made  her  unseaworthy  and  caused  ^ 
her  loss  ?  6th.  Did  they  know  that  these  facts  did  make  her  unsea- 
worthy ?  The  jury  answered :  1st.  That  the  plaintiffs  themselves  sent 
the  vessel  to  sea.  2d.  That  on  leaving  the  dock  she  was  not  in  a  fit 
and  proper  condition  to  go  to  sea  in  the  state  and  condition  in  which 
she  then  was.  3d.  That  she  was  not  seaworthy  when  she  left  the 
harbour.  4th.  That  she  was  not  lost  through  unseaworthiness.  And 
therefore  they  submitted  that  it  became  unnecessary  to  answer  the  two 
last  questions.  Some  discussion  then  ensued  in  court,  the  result  of 
which  was,  as  reported  by  the  learned  Judge,  « that  the  jury  found, 
in  effect,  that  the  vessel  was  lost  owing  to  the  dragging  of  the  cable, 
and  the  inability  to  cut  or  slip  it,  which  inability  was  accidental  and 
arising  at  the  moment,  and  was  not  caused  directly  or  indirectly  by  any 
unseaworthiness. ' ' 

The  learned  Judge  directed  the  verdict  to  be  entered  for  the  plaintiff 
generally. 

Hugh  Hilly  in  this  Term,  obtained  a  rule  Nisi  for  a  new  trial,  on  the 
ground  of  misdirection  in  this:  <^that  the  learned  Judge  called  the 
attention  of  the  jury  to  each  particular  cause  of  unseaworthiness,  and 
directed  them  to  find  whether  or  not  the  loss  was  attributable  to  all, or 
any  of  such  causes,  but  did  not  leave  it  to  them  to  find  whether  or  not 
the  moving  cause  of  the  loss  was  the  sending  the  ship  to  sea  in  an 
unseaworthy  state,  which  rendered  it  necessary  to  detain  the  ship  in  a 
dangerous  position  for  a  considerable  time ;  and  also  on  the  ground  that 
the  verdict  was  against  evidence." 

*KnowleSf  AthertoUy  and  Unthank  now  showed  cause ;  (a)  and  rj^q^o 
Eugh  nUly  Wildey  and  ManUty  were  heard  in  support  of  the  ^ 
rule. 

During  the  discussion  it  was  agreed,  by  the  defendant's  counsel,  that 
if  the  jury  thought  that  the  rigging  had  been  made  taut  before  the  loss 
of  the  vessel,  and  that  the  breaking  of  the  chain  in  the  manner 
described  was  the  immediate  cause  of  the  loss,  and  was  an  accident 
which  might  have  befallen  any  ship  riding  at  anchor  in  that  spot,  in 
that  storm,  their  finding  was  not'  against  evidence ;  and  consequently 
that  the  rule  for  a  new  trial  as  against  evidence  could  not  be  supported. 
But  they  contended  that  there  was  at  least  evidence  that,  had  the  vessel 

(ff)  Before  Lord  Campbell^  C.  J.,  Coleridge,  Wightman,  and  Erie,  Js.  The  argament  was  Dot 
fimtbed  on  tbia  day,  and  was  returned  and  ooncladed  on  Thorsdayi  November  13tb,  before  th* 
mne  Judges. 
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been  seaworthy  as  to  her  rigging  when  sent  out,  she  either  would  no: 
have  anchored  where  she  did,  or  would  have  gone  out  to  sea  when  the 
wind  began  to  blow  from  the  east,  before  the  storm  was  high,  and  in 
either  case  would  have  been  safe ;  and  consequently  that  the  plaintiffs' 
wrongful  act  in  sending  her  out  in  that  state,  though  not  the  proximate 
cause  of  the  loss,  was  the  moving  cause  of  the  loss.  And  the  plain- 
tififs*  counsel  agreed  that  the  jury  were  not  asked  whether  this  was  so. 
The  point  therefore  was  reduced  to  this.  Whether  such  a  state  of  fads 
would  prove  the  substance  of  the  third  and  sixth  pleas. 

The  arguments  and  authorities  are  so  fully  stated  in  the  judgment 
as  to  render  any  further  report  unnecessary.  Cur.  adv.  tuU, 

*Q4.i.i      *Lord  Campbell,  C.  J.,  on  a  later  day  in  this  Term  (Novem- 
-*  ber  25),  delivered  judgment. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Mary 
Graham,  from  21st  October,  1854,  to  1st  March,  1855.  The  declara- 
tion alleged  a  loss  by  perils  of  the  sea.  The  first  plea  alleged  that  at 
the  time  of  the  insurance  the  ship  was  lying  in  the  port  of  Sunderland, 
bound  for  Constantinople :  that  she  was  loaded  with  a  cargo  of  coals  to 
be  carried  in  that  voyage :  that  the  plaintiffs,  after  she  was  so  loaded, 
sent  her  out  to  sea  in  an  unseaworthy  state ;  and  that,  while  she  was 
on  the  high  seas  in  an  unseaworthy  state,  she  was  wholly  lost.  A  second 
plea  added,  that  the  plaintiffs  so  sent  her  to  sea  in  an  unseaworthy 
state,  "knowingly,  wilfully,  wrongfully,  and  improperly."  By  a 
majority  of  the  Court  these  two  pleas  were  held  to  be  bad,  on  the 
ground  that,  there  being  no  implied  warranty  of  seaworthiness  in  a 
time  policy,  this  policy  had  attached,  notwithstanding  the  alleged  un- 
seaworthiness ;  and  that  the  pleas  did  not  in  any  way  impute  the  lo« 
to  the  unseaworthiness  or  to  the  alleged  improper  conduct  of  the  assured. 
But  there  was  a  third  plea,  which  further  alleged  that  the  «  plaintiffs 
wrongfully  and  improperly  caused  and  permitted  the  said  ship  to  be 
and  remain  on  the  high  seas  near  to  the  sea  shore,  for  a  great  length 
of  time,  in  the  state  and  condition  aforesaid,"  ^^  during  which  tivutht 
said  shipy  hy  reason  of  the  premises,  became  and  was  wrecked  and  tekoRf 
lost.'*  This  third  plea  the  Court  unanimously  held  to  be  sufficient. 
The  plaintiffs  having  traversed  it,  as  well  as  demurred  to  it,  the  issue 
was  tried  before  my  brother  Bramwell  at  the  last  assizes  for  the  county 
*Q4.^1  of  Durham,  when  the  verdict  was  found  for  the  *plaintiffi?. 
■*  A  rule,  however,  was  granted  to  show  cause  why  there  should 
not  be  a  new  trial  for  misdirection  in  this,  that  the  learned  Judge  called 
the  attention  of  the  jury  to  each  particular  cause  of  unseaworthiness, 
and  directed  them  to  find  whether  the  loss  was  attributable  to  all  or  any 
of  such  causes,  but  did  not  leave  it  to  them  to  find  whether  or  not  the 
moving  cause  of  the  loss  was  the  sending  of  the  ship  to  sea  in  an 
unseaworthy  state,  which  rendered  it  necessary  to  detain  the  ship  in  a 
dangerous  position  for  a  considerable  time. 
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This  appears  to  be  substantially  a  correct  statement  of  the  learned 
Judge's  direction :  and  the  question  whether  this  direction  was  defective 
and  exceptionable  depends  entirely  upon  the  construction  to  be  put  upon 
the  concluding  allegation  in  the  third  plea.  If  this  means  only  that 
the  loss  was  caused  directly  and  proximately  by  the  unseaworthiness 
of  the  ship,  the  questions  left  to  the  jury  embrace  all  that  was  material 
for  their  consideration,  and  the  findings  of  the  jury  (which  are  suffi- 
ciently supported  by  the  evidence)  entitle  the  plaintiffs  to  retain  their 
verdict.  According  to  the  report^  of  the  learned  Judge,  « the  jury 
foimd,  in  effect,  that  the  vessel  was  lost  owing  to  the  dragging  of  the 
cable,  and  the  inability  to  cut  or  slip  it,  which  inability  was  accidental 
and  arising  at  the  moment,  and  was  not  caused  directly  or  indirectly  by 
any  unseaworthiness."  The  words  <<or  indirectly"  here  introduced 
merely  intimate  the  opinion  of  the  jury  that  the  proximate  cause  of  the 
loss  was  not  in  any  degi-ee  the  whole  or  any  part  of  the  unseaworthiness 
which  they  did  find  to  exist.  Whether  the  loss  was  caused  remotely  or 
indirectly  by  the  unseaworthiness  of  the  ship,  or  by  the  improper  con- 
duct *of  the  assured,  was  never  submitted  to  the  jury.  In  r^qAf* 
holding  upon  the  demurrer  that  the  third  plea  was  a  good  bar  to  ^ 
the  action,  we  did  not  proceed  on  the  narrow  ground  that  the  unsea- 
worthiness was  the  direct  and  proximate  cause  of  the  loss.  We  con- 
sidered that  the  plea  was  framed  upon  the  principle  that  a  man  shall 
not  be  allowed  to  avail  himself  of  his  own  wrong.  The  plea  charges 
wrongful  acts  on  the  part  of  the  assured  of  which  they  were  personally 
guilty,  and  avers  that  the  loss  was  occasioned  by  these  wrongful  act«. 
The  whole  plea  being  traversed,  the  jury  were  to  consider  whether  the 
wrongful  acts  charged  were  proved,  and  whether  they  occasioned  the 
loss  ?  The  jury  have  found  the  allegations  to  be  true  that  the  plain- 
tiffs, <<  knowingly,  wilfully,  wrongfully,  and  improperly  sent  the  ship,  so 
loaded,  out  to  sea  in  an  unseaworthy  state,  and  when  she  was  not  fitted 
for  the  voyage,  and  when  she  was  not  in  a  fit  and  proper  condition  safely 
to  go  to  sea,  and  at  a  time  when  it  was  dangerous  for  the  ship  to  go  to 
sea  in  the  state  and  condition  in  which  she  then  was,"  and  «  wrongfully 
and  improperly  caused  and  permitted  the  said  ship  to  be  and  remain  on 
the  high  seas  near  to  the  sea  shore,  in  the  state  and  condition  aforesaid." 
By  the  authority  of  the  plaintiffs  (one  of  them  being  on  board)  the  ship 
was  sent  from  the  dock  and  harbour  of  Sunderland  into  an  open  road- 
stead, when,  from  the  state  of  the  shrouds  and  other  deficiencies,  she 
was  unfit  to  carry  sail  or  to  proceed  on  the  voyage  to  Constantinople. 
8he  was  in  consequence  brought  up  in  the  open  roadstead,  that  her 
equipment  might  be  completed :  this  was  contrary  to  the  usual  course 
of  navigation,  and  exposed  the  ship  to  extraordinary  peril ;  an  impend- 
ing storm  ""overtook  her  while  in  the  roadstead ;  and,  by  an  acci*  r^tq^^ 
dent  unconnected  with  the  unseaworthiness,  she  was  wrecked ;  ^ 
but  if  she  had  been  seaworthy  when  she  left  the  harbour,  and  had 
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prosecuted  her  voyage  without  being  brought  up  and  remaining  in  tkt 
roadstead,  there  is  strong  reason  for  believing  that  she  would  have 
weathered  the  storm,  and  reached  her  port  of  destination  in  safety. 
The  question  which  we  have  to  determine  is,  whether  the  Judge  w« 
right  in  supposing  the  concluding  allegation  of  the  plea  to  be  that  the 
loss  arose  directly  and  proximately  from  the  unseaworthiness. 

We  shall  best  discover  what  is  the  proper  construction  of  the  plea 
by  considering  what  is  the  general  law  upon  this  subject  as  between 
assurers  and  assured.  The  plaintiffs'  counsel  rely  upon  the  maxim  «^Li 
jure  non  remota  causa  sed  proxima  spectatur ;'  thus  paraphrased  by 
Lord  Bacon  :{a)  « It  were  infinite  for  the  law  to  consider  the  causes  of 
causes,  and  their  impulsions  one  of  another;  therefore  it  contenteth 
itself  with  the  immediate  cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  farther  degree."  They  argue  that  the  right  construc- 
tion was  put  upon  the  language  of  the  plea  by  the  learned  Judge, 
because,  unless  the  unseaworthiness  was  the  proximate  cause  of  the  los^ 
it  can  afford  no  defence  to  the  underwriters. 

The  legal  maxim  relied  upon  is  very  much  to  be  respected ;  and  it 
has  been  very  properly  applied  to  various  points  of  insurance  law,  when 
consideration  is  had  of  particular  perils  for  which  assurers  undertake 
to  be  liable,  and  particular  perils  from  which  they  are  exempted,  and 
where  questions  have  arisen  whether  the  loss  is  proved  to  have  occurred 
*QdRl  ^^  *^®  manner  alleged  *in  the  declaration,  as  in  the  cases  of 
^  Livie  V.  Janson,  12  East,  648,  Bush  v.  The  Royal  Exchange  As- 
surance Company,  2  B.  &  Aid.  73,  Walker  v.  Maitland,  5  B.  &  Aid. 
171  (E.  C.  L.  R.  vol.  7),  Bishop  v.  Pentland,  7  B.  &  C.  219  (E.  C.  L. 
R.  vol.  14),  Dixon  v.  Sadler,  5  M.  &  W.  405,t  ^  Exch.,(6)  Redman  r. 
Wilson,  14  M.  &  W.  476,t  and  Heyman  v.  Parish,  2  Campb.  149.  But 
even  here  the  ma/^im  is  not  to  be  applied  if  it  would  contravene  the 
principles  of  insurance  law  and  the  manifest  intention  of  the  parties. 
Thus,  where  a  vessel  laden  with  hides  and  tobacco  had,  in  the  course 
of  the  voyage,  shipped  large  quantities  of  sea  water,  and  at  the  termi* 
nation  of  the  voyage  it  was  discovered  that  the  sea  water  had  rendered 
the  hides  putrid,  and  that  the  putrefaction  of  the  hides  had  imparted 
an  ill  flavour  to  the  tobacco,  and  had  thereby  injured  it^  it  was  held 
that  the  damage  thus  occasioned  to  the  tobacco  was  a  loss  by  perils  of 
the  sea ;  Montayo  v.  London  Assurance  Company,  6  Exch.  451. f  There 
the  cause  of  the  direct  cause  of  the  damage  was  regarded.  So  where, 
upon  an  insurance  against  loss  by  fire,  the  loss  resulted  from  fire  occa- 
sioned by  the  barratrous  act  of  the  master  and  crew,  it  was  held  that 
the  loss  by  fire  so  caused  was  not  within  the  policy ;  Waters  r.  The 
Merchants'  Louisville  Insurance  Company,  11  Peters'  Rep.  (U.  S.)  213| 
219,  Broom's  Maxims,  page  169  (2d  ed.). 

(a)  Bacon's  Law  Tracts,  p.  S5  (cd.  1737). 

{b)  AfiLrmod  in  Exoh.  Th. ;  Sadler  v.  Dixon,  8  M.  A  W.  895w 
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The  maxim  « in  jure  non  remota  causa  sed  proxima  spectatur*'  is 
qualified  by  another  legal  maxim,  "dolus  circuit^  non  purgatur;"  and 
dolus  means  any  wrongful  act  tending  to  the  damage  of  another.  This 
is  well  illustrated  by  the  case  of  Davis  v.  Garrett,  6  Bing.  716  (E.  C. 
L.  R.  vol.  19).  Action  *for  not  safely  carrying  lime  for  the  r^ieq^Q 
plaintiff  in  the  defendant's  barge  in  a  certain  voyage,  the  decla-  ^ 
ration  alleging  that  the  barge  deviated  from  the  usual  and  proper  course 
of  the  voyage,  and  that,  by  means  thereof,  she  was  assailed  by  a  storm 
aod  wrecked,  whereby  the  lime  was  lost.  In  fact,  the  master  of  the 
barge  did  unnecessarily  and  wrongfully  deviate  from  the  usual  and  pro- 
per course  of  the  voyage ;  during  the  deviation  a  tempest  wetted  the 
lime ;  and,  the  barge  taking  fire,  the  whole  was  lost.  The  defence  was 
that  the  loss  did  not  arise  directly  and  proximately  from  the  deviation. 
But,  said  Tindal,  G.  J.,  <•  it  is  obvious  that  the  legal  consequences  must 
be  the  same  whether  the  loss  was  immediately,  by  the  sinking  of  the 
barge  at  once  by  a  heavy  sea,  when  she  was  out  of  her  direct  and  usual 
course,  or  whether  it  happened  at  the  same  place,  not  in  consequence 
of  an  immediate  death's  wound,  but  by  a  connected  chain  of  causes 
producing  the  same  ultimate  event.*'  "We  think"  " that  no  wrong- 
doer can  be  allowed  to  apportion  or  qualify  his  own  wrong  ;  and  that  as 
a  loss  has  actually  happened  whilst  his  wrongful  act  was  in  operation 
and  force,  and  which  is  attributable  to  his  wrongful  act,  he  cannot  set 
up  as  an  answer  to  the  action  the  bare  possibility  of  a  loss,  if  his 
wrongful  act  had  never  been  done."  So  there  was  judgment  for  the 
plaintiff.  We  are  of  opinion  that  the  maxim  relied  upon  can  never  be 
applied  where  it  contravenes  the  fundamental  rule  of  insurance  law 
that  the  assurers  are  not  liable  for  a  loss  occasioned  by  the  wrongful 
act  of  the  assured.  This  rule  is  laid  down  in  every  code  and  treatise 
upon  the  subject.  Of  these  we  were  very  copiously  reminded  during 
the  argument;  and  they  need  *not  now  be  more  particularly  r#Qr/v 
referred  to.(a)  Is  it  to  be  said  then  that,  to  exempt  the  assurers  ^ 
from  liability,  the  misconduct  of  the  assured  must  be  the  direct  and 
proximate  cause  of  the  loss  ?  We  think  that,  for  this  purpose,  the  mis- 
conduct need  not  be  the  causa  causans,  but  that  the  assured  cannot 
recover  if  their  misconduct  was  causa  sine  qu&  non.  In  that  case  they 
have  brought  the  misfortune  upon  themselves  by  their  own  misconduct, 
and  they  ought  not  to  be  indemnified.  The  very  object  of  insurance 
ifl  to  indemnify  against  fortuitous  losses  which  may  occur  to  men  who 
conduct  themselves  with  honesty  and  with  ordinary  prudence.  If  the 
nusconduct  is  the  efficient  cause  of  the  loss,  the  assurers  are  not  liable. 
iPor  this  doctrine  it  will  be  enough  to  cite  the  leading  case  of  Bell  v. 

(a)  The  foreign  aathorities  referred  to  on  this  point  were  :  Vnlin  Sur  TOrdonnance  de  la  Ma- 
rine, liv.  3,  tit  6,  Des  Apearnncee,  art.  27 ;  1  Eni6rigon,  by  Bonlny-Pntj,  p.  364.  chap.  12,  s.  2 ; 
Code  de  Commerce,  Ity.  2,  tU.  10,  s.  2,  see  art  351 ;  1  Phillips  on  Insurunoe  (3d  edit.)  p.  4SI4» 
■•et.  911. 
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Garstairs,  14  East,  874.  There  the  declaration  on  a  policy  of  insurancf, 
on  an  American  ship,  alleged  a  loss  by  capture  ;  and  it  was  prored  thii, 
during  the  voyage  insured,  the  ship  was  captured  by  a  French  priTi- 
teer,  carried  into  a  French  port,  and  condemned  as  a  prize.  Bat  it 
further  appeared  that  she  had  not  been  properly  documented  accordmg 
to  existing  treaties  between  the  United  States  of  America  and  France; 
and  this  was  stated  in  the  French  Court  of  Admiralty  to  be  the  groaxid 
of  the  condemnation.  The  Court  there  adopted  the  argument  of  tbe 
counsel  for  the  defendant,  that  it  is  the  duty  of  the  assured  to  do  all 
that  lies  on  them  to  secure  the  thing  insured ;  that  the  underwriters 
*Q^11  ^^^1  insure  against  fortuitous  losses  against  which  the  assured 

^  cannot  provide ;  and  that,  although  capture  was  the  proximate 
cause  of  the  loss,  it  had  been  occasioned  by  the  default  of  the  assured 
in  not  providing  the  ship  with  proper  documents  required  by  the  treaties 
between  the  state  to  which  she  belonged  and  other  countries.  Lord 
EUenborough  says  :  <<  This  is  unquestionably  such  an  adjudication  of 
the  capture  of  the  property  assured  as  prize,  as  primd  facie  entitles 
the  plaintiff  to  recover  as  for  a  loss  by  capture  within  the  terms  of  his 
policy.  But  as  the  sentence  is  in  our  opinion  equally  to  be  regarded!, 
as  evidence  of  the  facts  inducing  the  condemnation,  and  upon  whicli 
the  condemnation  proceeds,  as  of  the  judicial  act  of  condemnation  itseli^ 
it  is  material  to  look  at  the  alleged  ground  of  condemnation,  in  order 
to  see  whether  it  has  been  occasioned  by  any  act  or  neglect  on  the  pan 
of  the  assured ;  for  if  it  has  been  so  occasioned,  it  would  not  be  a  loss 
against  which  the  assured  would,  upon  any  principle  of  reason  or  jus- 
tice as  applied  to  this  species  of  contract,  be  required  to  indemnify 
him :  the  indemnity  stipulated  on  his  part  being  only  against  the  perils 
described  in  the  policy,  as  far  as  they  operate  upon  the  property  in- 
sured adversely,  and  not  through  the  medium  of  any  act  or  neglect  m 
the  part  of  the  assured  himself  producing  the  loss  of  the  property 
insured.*'  He  concludes  by  saying:  "We  are  of  opinion  that  the 
plaintiffs,  the  assured,  cannot  claim  from  the  underwriter  an  indemnity 
far  a  loss  thus  occasioned  by  themselves.'* 

The  question  therefore  seems  to  be,  not  whether  the  wrongful  act  or 
neglect  of  the  assured  was  the  proximate  cause  or  causa  eausans  of  the 
*Q';91  ^^^^'  ^^^  whether  it  was  a  *cause  without  which  the  loss  would 

-*  not  have  happened ;  whether  the  loss  was  fortuitous,  or  whether 
it  was  induced  or  occasioned  by,  or  proceeded  from,  the  wrougful  ad 
or  neglect  of  the  assured.  This  will  not  lead  to  the  consideration  of  an 
indefinite  series  of  causes  supposed  to  act  upon  each  other.  Unless  the 
proximate  cause  of  the  loss  is  put  in  motion  by  the  wrongful  act  or 
neglect  of  the  assured,  so  that  the  jury  can  clearly  see  that,  without 
this  act  or  UQglect,  the  loss  would  not  have  happened,  they  cannot  sav 
tho  assured  induced  or  occasioned  the  loss,  and  the  underwriter  novii 
be  held  liable,  the  proximate  cause  being  a  peril  for  which  by  tbe  policy 
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he  is  liable.  At  what  conclusion  the  jury  may  arrive  in  this  case  it  is 
not  for  us  to  say ;  but  there  surely  is  evidence  from  which,  if  the  question 
had  been  left  to  them,  they  might  have  concluded  that  the  wrongful  act 
and  neglect  of  the  assured  led  to  the  loss,  although  not  the  proximate 
cause  of  it.  The  fact  is  admitted  that  the  ship  was  unseaworthy  when 
she  sailed :  and  there  were  witnesses  who'  swore  that  it  was  very  danger- 
ous to  send  her  into  the  open  roadstead  in  that  condition ;  that  when 
Ironght  up  she  was  exposed  to  a  peril  which  she  would  have  escaped 
had  she  been  able  to  carry  sail  and  to  pursue  her  voyage ;  and  that  if 
she  oad  done  so,  the  accident  from  the  dragging  of  the  cable  never 
would  have  occurred. 

We  are  therefore  of  opinion  that  the  direction  of  the  learned  Judge 
was  defective ;  that  the  rule  for  a  new  trial  should  be  made  absolute ; 
and  that  it  should  be  put  to  the  jury,  not  only  whether  the  loss  was 
attributable  to  all  or  any  of  the  alleged  causes  of  unseaworthiness,  but 
whether  the  loss  was  in  their  opinion  occasioned  by  any  wrongful  act  or 
default  ^alleged  in  the  plea  of  which  they  shall  believe  upon  the  r^qro 
evidence  that  the  assured  were  guilty.  *- 

Rule  absolute  for  a  new  trial. 

I  may  add  that,  although  no  point  was  reserved  at  the  trial  in  this 
case,  and  although  the  Court  is  not  divided,  we  will  most  willingly  give 
leave  to  appeal  if  the  plaintiffs  would  wish  to  take  the  opinion  of  a  Court 
of  error  upon  the  question  before  going  down  to  a  new  trial. 


IN  THE  EXCHEQUEK  CHAMBER. 

THOMAS  REID  and  GEORGE  REID,  Appellants,  v.  EDWARD 
HAMILTON  HOSKINS,  Respondent.    Nov.  12. 

GEORGE  AVERY,  Appellant,  v.  SAMUEL  WILSON  BOWDEN, 

Respondent. 

I^eeltndon  ateted  that  plaintiff  and  defendant  agreed,  by  charter-party,  that  plaintiflrs'  ship 
iboald  proceed  to  Odessa,  and  there  load  from  defendant's  agent  a  cargo  of  specified  goods, 
and  therewith  proceed  home,  a  specified  number  of  running  days  to  be  allowed  for  loading  and 
mloading,  and  ten  days  for  demurrage  after  the  laying  days :  that  the  ship  proceeded  to 
Odessa;  that  the  time  for  loadiog  had  elapsed;  but  defendant  made  default  in  loading. 

^et :  Uiat,  after  the  Tessel  proceeded  to  Odessa,  and  before  the  alleged  breach  of  contract,  war 
VIS  declared  by  the  Queen  against  the  Emperor  of  Russia,  and  war  had  erer  since  exisH  l 
between  this  kingdom  and  Russia,  of  which  plaintiff  and  defendant  had  notice  before  the 
slteged  breach  :  that  Odessa  was  part  of  the  empire  of  Russia ;  and  plaintiff  and  defendsnt 
were  subjects  of  this  kingdom,  and  not  of  Russia :  that  the  ship  was  a  registered  British  ship; 
and  no  license  from  the  Queen  could  be  obtained  for  loading  the  ship  at  Odessa :  that  defend- 
sot  could  not  have  procured  a  cargo  or  loaded  the  ship  as  agreed,  nor  could  plaintiff  have 
received  such  cargo,  without  trading  or  corresponding  with  the  enemy.    Issue  on  this  plea. 

It  was  proved  that  the  master  was  directed,  by  defendant,  to  apply  to  defendant's  agent  M.  at 
Odessa.  War  between  England  and  Russia  was  first  known  at  Odessa  on  Ist  April,  1854, 
vhieh  wa«  before  the  expiration  of  the  running  days.    M.,  before  Ist  April|  repeatedly  told 
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the  If  AJifT  that  he  shoald  be  unable  to  procnre  a  cargo,  owing  to  a  Rnnaian  prohibitiofl:  tmi 
be  ftLxo  endenvoured  to  peraunde  the  mailer  to  quit  Odessa  without  a  cargo,  upon  certain  terai 
incoiusiiitent  with  the  charter-party.  The  master  continued  to  demand  a  cargo  till  after  lit 
April,  and,  on  a  later  day,  but  before  the  expiration  of  the  running  and  demarrage  days,  kit 
Odessa  in  balhist. 

Ou  appeal  Troni  the  Court  of  Queen's  Bench,  bold  by  the  Court  of  Exchequer  Chamber,  aflSrming 
the  ju<lgment  of  Q.  B.,  that  the  plea  was  proved. 

J)y  charter-party,  defendant  contracted  with  plaintiff  to  load  at  Odessa  a  cargo,  on  board  a  shif 
of  plaintiff  then  to  proceod  from  a  British  port :  if,  before  the  ship's  arriring  &t  Constantinople, 
"  war  had  commenced,''  and  was  continuing  on  her  arrival  there,  a  cargo  was  to  be  loaded 
there  at  a  reduced  rate  of  freight  Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  Queen's  Bench,  that,  it  appearing  that  both  plaintiff  and  defeadacti 
were  British  subjects,  this  stipulation  related  to  war  between  Russia,  the  State  in  possessioa 
of  Odessa,  and  Great  Britain,  and  not  to  war  between  Russia  and  Turkey,  the  State  in  pea- 
session  of  Constantinople.  And  therefore,  war  between  Russia  and  Turkey  having  commeBord 
before  and  continuing  at  the  ship's  arrival  at  Constantinople,  but  war  between  Rostia  aad 
Great  Britain  not  having  commenced  till  afterwards,  the  alternative  eontract  for  loading  it 
Constantinople  did  not  take  effect. 

3y  charter-party,  defendant  agreed  to  load  a  cargo  on  plaintiff's  ship  at  Odessa,  certain  renntBg 
days  to  be  allowed.  To  a  count  for  not  loading,  which  averred  that,  before  the  expiration  of 
the  running  days,  defendant  dispensed  with  the  ship  remaining  at  Odessa,  defendant  pleaded 

.  that,  before  cause  of  action  arose,  war  was  declared  between  Russia  and  Great  Britain,  which 
rescinded  the  contract.  It  appeared  that,  after  the  ship  had  arrived,  and  before  the  dedara- 
iion  of  war,  defendant's  agent  had  repeatedly  told  the  master  that  he,  the  agent,  bad  no  caxga 
for  the  ship,  and  that  the  master  had  better  go  away :  but  the  master  continaod  to  require  a 
cargo  till  the  declaration  of  war  was  known  at  Odessa,  which  was  before  the  ship's  laying 
days  had  expired.     It  further  appeared  that,  in  a  conversation  between  plaintiff  and  defead- 

'  ant  in  England,  after  the  declaration  of  war  between  England  and  Russia,  defendant  taU 
plaintiff  that  he  had  determined  not  to  load  the  ship,  but  to  rely  on  the  chapter  of  accidentia 
and  that  he  had  telegraphed  to  his  agent  at  Odessa  not  to  purchase  a  cargo. 

Held,  by  the  Court  of  Queen's  Bench,  that,  assuming  that  the  defendant's  agent  bad  on  his  part 
renounced  the  contract  before  the  declaration  of  war,  such  renunciation,  not  being  accepted 
hy  the  master,  constituted  neither  a  dispensation  nor  cause  of  action. 

On  appeal  to  the  Exchequer  Chamber :  the  judgment  was  affirmed. 

These  were  two  appeals  against  decisions  of  the  Court  of  Queen's 
Bench. 

♦O'vtl  *^^  ^^^^  ^^^  another,  appellants,  against  Hoskins,  respondent, 
•^  the  appellants  Thomas  Reid  and  George  Reid  were  plaintils 
below,  and  Edward  Hamilton  Hoskins  was  defendant  below.  The  case 
stated  for  the  opinion  of  the  Court  of  Appeal  disclosed  the  following 
circumstances. 

This  was  an  action  for  breach  of  a  charter-party,  dated  ITtk 
November,  1853,  by  which  the  plaintiffs*  ship  Themis  was  to  proceed 
to  Constantinople,  and  thence  to  Odessa  or  Kertch,  Varna  or  Bahschft 
(as  ordered  at  Constantinople),  there  to  receive  a  cargo  of  tallow,  grain, 
seed,  or  other  stowage  goods,  at  the  option  of  the  defendant,  from  the 
defendant,  which  he  bound  himself  to  ship.  Forty-five  running  days 
were  to  be  allowed  the  defendant,  if  the  ship  was  not  sooner  despatched, 
for  loading  at  the  port  of  loading,  and  unloading  at  the  port  of 
♦Q'^il  *^^s^^^^g^>  ^^^  *^^  A2i,j%  on  demurrage:  and,  if  one  half  or  more 
^  of  the  cargo  should  consist  of  wool,  ten  additional  days  were  to 
be  allowed  over  and  above  the  said  laying  days. 

The  declaration,  after  setting  out  the  substance  of  the  chart^r-partr, 
averred  that  the  ship  proceeded,  with  all  convenient  speed,  to  Constas* 
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tinople,  and  thence  to  Odessa,  pursuant  to  orders  received  at  Constan- 
tinople :  and  that  the  plaintiffs  did  all  things  necessary  on  their  part, 
and  that  all  things  necessary  happened  and  were  done,  to  entitle  them 
to  have  a  full  and  complete  cargo  of  tallow,  grain,  seed,  or  other 
Btowage  goods,  loaded  on  board  the  said  ship  at  Odessa:  yet  the 
defendant  made  default  in  loading  the  said  ship,  and  refused  to  load 
her  as  agreed. 

The  defendant  pleaded  three  pleas.  The  issues  joined  on  the  1st  and 
8d  pleas  were  found  for  the  plaintiffs ;  and  nothing  now  turns  upon 
them. 

The  second  plea  was  as  follows.  That,  before  the  alleged  breach  of 
contract,  war  was  declared  afnd  proclaimed  by  Her  Majesty,  Queen 
Victoria,  against  the  Emperor  of  Russia ;  and  they  then  went  to  war ; 
and  that  such  war  then  commenced,  and  has  ever  since  existed  and 
raged ;  and  this  Kingdom  and  the  Empire  of  Russia  have,  during  the 
period  aforesaid,  been  at  open  war  with  one  another;  of  which  the 
plaintiffs  and  defendant,  before  the  alleged  breach,  had  notice ;  and  that 
Odessa  during  all  the  time  aforesaid  was  part  of  the  said  Empire  of 
Russia;  and  that  the  plaintiffs  and  defendant,  during  all  the  time 
aforesaid,  were  and  are  natural  born  subjects  of  this  Kingdom,  owing 
allegiance  thereto,  and  not  of  the  said  Empire  of  Russia.  That  tho 
eaid  ship  was,  during  all  the  time  aforesaid,  a  British  *ship,  r-^Q,-y, 
registered  according  to  law  in  that  behalf:  and  that  no  license  *- 
from  Her  Majesty  was  or  could  be  obtained  or  procured  for  loading  any 
cargo  on  board  the  said  vessel  at  Odessa  aforesaid ;  and  the  defendant 
could  not,  without  trading  with  the  said  enemy  and  his  subjects,  have 
procured  a  cargo  or  loaded  the  said  ship  as  agreed;  nor  could  the 
plaintiffs,  without  trading  with  the  said  enemy,  have  received  such 
cargo. 

The  plaintiffs  joined  issue  upon  that  plea. 

The  cause  came  on  for  trial  before  the  Lord  Chief  Justice  of  the 
Court  of  Queen's  Bench,  at  the  London  Sittings  after  Trinity  Term^ 
1855 :  when  it  was  proved  that  the  ship  arrived  off  Odessa  on  the  2Cth 
of  February,  1854,  but  could  not  get  into  the  mole  (or  harbour)  till  the 
9th  of  March.  That  the  ship  got  into  the  mole  on  the  9th  of  March, 
and  was  then  ready  to  take  ih  cargo.  That  the  master  went  ashore  on 
the  4th,  5th,  and  6th  days  of  March,  1854,  and  had  an  interview,  on 
each  of  those  days,  with  Mr.  Matthieu  the  defendant's  agent,  to  whom 
he  was  consigned,  and  who  communicated  with  the  master  through  an 
interpreter,  he  being  unable  to  speak  the  English  language  himself. 

That,  at  the  first  of  these  interviews  (on  the  4th  of  March),  Mattliieu 
informed  the  master,  as  the  fact  was,  that  on  the  Sd  of  March  an 
Imperial  Ukase  had  been  published  at  Odessa  forbidding  the  exportation 
of  grain  from  that  port ;  in  consequence  of  which  he,  Matthieu,  was 
onable  to  load  the  ship  with  a  cargo  of  wheat  which  he  had  provided 
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for  that  purpose ;  and  that  he  had  no  cargo  for  the  ship.  That,  on  the 
5th  of  March,  Matthieu  asked  the  master  if  he  would  take  half  freight 
and  cancel  the  charter-party,  as  he  had  no  cargo  to  load ;  and  he  offered 
*Q^71  ^^  S^^^  ^^  master  a  letter  to  Constantinople  to  ^enable  him  to 

^  make  an  arrangement  with  his,  Matthieu's,  brother  who  resided 
there ;  which  proposal  the  master,  after  desiring  time  to  consider  of  it, 
declined  on  the  following  day.  That,  on  the  10th  of  March,  the  master 
gave  Matthieu  notice  that  the  ship  was  ready  (as  from  the  9th)  to  take 
in  cargo.  That,  on  the  20th  of  March,  the  master  again  saw  Matthieu, 
who  said  he  was  going  to  send  him  (the  master)  a  letter ;  and  he  asked 
the  master  if  he  would  go  away  if  the  letter  was  sent  him.  The  master 
said  he  could  not  tell  till  he  saw  the  letter :  whereupon  a  person  called 
Hunt,  who  on  that  occasion  acted  (as  he  had  done  on  former  occasions) 
as  interpreter  for  Matthieu,  took  a  letter  out  of  Matthieu's  hands  and 
read  it  to  the  master.  The  purport  of  the  letter  was,  that  it  was  of  no 
use  for  the  master  to  remain  any  longer  at  Odessa,  as  he,  Matthieu, 
had  no  cargo  for  him,  and  the  master  was  wanted  to  go  to  Constanti- 
nople, and  arrange  with  Matthieu's  brother.  The  master  said  he  would 
not  go ;  he  would  stick  to  the  charter ;  and  the  letter  was  not  sent  on  to 
him.  That  war  was  declared  between  England  and  Russia  on  the  28th 
of  March,  1854 ;  that  the  fact  was  known  to  several  persons  at  Odessa 
on  the  1st  of  April,  1854.  That  the  master  of  the  plaintiffs'  ship  did 
not  know  it  till  the  6th  of  April ;  and  that  it  was  officially  announced  at 
Odessa  on  the  7th  of  that  month.  That,  on  the  6th  of  April,  the  masttt* 
had  an  interview  with  Matthieu,  who  asked  him  if  he  had  any  letter 
from  his  owner  (meaning  the  plaintiffs) :  the  master  said  he  had  not : 
the  master  asked  Matthieu  if  he  had  received  any  letter  from  the 
defendant ;  Matthieu  said  he  had ;  and  thereupon  his  interpreter  read  a 
letter,  stating  that  the  defendant  had  taken  the  advice  of  one  of  the 
most  able  solicitors  in  London,  who  advised  that  the  declaration  of  war 
t^Q^fil  ^^^  dissolved  the  '''contract.     It  was  further  proved  that  the 

^  ship  remained  in  the  mole  till  the  22d  of  April,  on  which  day 
Odessa  was  bombarded.  That  the  master  on  that  day  took  the  ship  oat 
into  the  roads,  to  avoid  the  bombardment,  and  lay  there  till  the  25th 
of  April,  on  which  day  he  set  sail  and  proceeded  to  Constantinople  in 
ballast,  where  he  got  no  cargo :  consequently  he  returned  to  England 
in  ballast. 

The  foregoing  evidence  having  been  given,  the  counsel  for  the 
defendant  objected  that  there  was  no  evidence  to  be  left  to  the  jury  of  a 
breach  of  the  contract  before  the  declaration  of  war  or  before  the  same 
was  known  at  Odessa.  The  Lord  Chief  Justice  overruled  the  objection, 
reserving  leave  for  the  defendant  to  move  the  Court  of  Queen's  Bench 
to  enter  a  verdict  in  his  favour  on  the  issue  joined  upon  his  said  2d  plea, 
if  that  Court  should  be  of  opinion  that  there  was  no  evidence  of  such  a 
breach. 
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The  case  was  then  left  to  the  jury,  who  found  a  verdict  upon  the  said 
issue  for  the  plaintiffs. 

On  the  5th  of  November  last,  a  rule  was  granted  by  the  Court  of 
Queen's  Bench  calling  upon  the  plaintiffs  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  verdict  entered  for  the  defendant  on  the 
said  issue,  on  the  ground  that  there  was  no  evidence  on  which  a  jury 
could  find  a  breach  of  the  contract  before  the  declaration  of  war,  and 
before  the  same  was  known  at  Odessa. 

Cause  was  shown  by  the  plaintiffs  against  the  said  rule :  but  the  Court 
made  it  absolute  on  the  26th  of  November  last,  (a) 

♦Against  that  decision  of  the  Court  of  Queen*s  Bench  the  r^qcA 
plaintiffs  now  appealed,  pursuant  to  the  provisions  of  The  *- 
Common  Law  Procedure  Act,  1854.  And  they  submitted  that  the  said 
rule  ought  to  have  been  discharged,  on  the  ground  that  there  was 
evidence  of  a  breach  of  the  said  contract  before  the  28th  of  March, 
1854  (on  which  day  war  was  declared  between  England  and  Russia),  or 
before  the  1st  of  April,  1854  (on  which  day  the  fact  of  the  said  war 
having  been  declared  was  known  at  Odessa). 

The  case  was  argued  in  last  Easter  Term.(i) 

ManUty^  for  the  appellants  (plaintiffs  below). — There  was  evidence 
of  a  breach  of  contract  by  defendant  before  the  notice  of  the  declaration 
of  war.  War  was  declared  on  28th  March,  and  known  at  Odessa  on 
1st  April.  It  appears  that,  on  the  4th,  5th,  and  6th  of  March,  the 
master  of  the  Themis  had  interviews  with  the  defendant's  agent,  who 
then  mentioned  the  prohibiting  ukase  of  the  Russian  government. 
That  prohibition  would  not  be  an  answer  to  the  right  of  the  plaintiffs, 
or  prevent  a  breach.  There  were  to  be  forty-five  running  days  from 
the  time  of  the  ship's  arrival :  they  did  not  expire  till  long  after  the 
declaration  of  war  was  known  at  Odessa.  Now  it  is  important  to 
distinguish  between  a  dispensation  on  one  side  and  a  breach  on  the 
other;  and,  again,  between  both  these  and  a  rescinding.  It  is  not 
questioned  that  a  contract  may  be  broken  before  the  time  of  perform- 
ance :  but  it  is  said  that  this  can  only  be  where  both  parties  assent  to 
treating  the  contract  as  broken.  But,  though  that  circumstance  may 
make  a  '^'difference  as  to  the  amount  of  damages,  the  contract  p^cq^q 
may,  in  point  of  law,  be  broken  by  the  act  of  a  single  party.  ^ 
The  agent  of  the  defendant  had  here,  before  the  declaration  of  war, 
renounced  the  contract;  and  this  renunciation  he  could  not  retract; 
the  breach  was  therefore  complete.  Suppose  a  contract  is  made,  on 
1st  June,  to  deliver  coals  on  1st  July,  unless  in  the  mean  time  a  strike 
of  workmen  should  take  place  (a  contract  not  uncommon  in  the  north 

(a)  Kold  r.  Hosking,  5  E.  A  B.  119  (E.  C.  L.  R.  vol.  85),  where  the  record  ie  mther  more  fully 
Mt  onl.  There  was  also  a  demurrer  to  the  2d  plea,  on  which  judgment  wos  givoQ,  in  the  Court 
of  Qucen'jj  Bench,  for  the  defendant* ;  Rcid  r.  lloskinp,  4  E.  A  B.  079. 

(t)  Mny  2d,  1S56.  Before  Jervis,  C.  J.,  Pollock,  C.  B.,  Cresswcll,  Crowder,  and  Willea,  Js., 
tod  Alderaon,  B. 
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of  England) :  and  suppose  that  on  8th  June  the  party  who  is  to  deliver 
the  coals  declares  to  the  other  party  that  he  will  not  deliver  the  eoals; 
and  the  other  party  insists  on  the  contract ;  and  that,  again,  on  15th 
June,  the  party  who  is  to  deliver  declares  that  he  persists  in  his 
intention  not  to  deliver,  the  other  party  still  insisting  on  the  contract; 
and  on  20th  June  a  strike  takes  place :  surely  the  party  who  was  to 
deliver  is  liable  for  breach  of  contract.     [Jervis,  C.  J. — The  plaintiffii 
do  not  say,  "  Well,  as  you  will  give  me  no  cargo,  we  shall  be  off;"  but 
they  continue  to  wait  for  the  cargo :  is  the  defendant  to  have  no  locas 
poenitentise  ?]      Can  that  state  of  things  go  on  till  the  performanoe 
becomes  impossible?      [Crowdeu,  J. — Could   you   have   brought  an 
action  for  the  breach  before  the  declaration  of  war?]     Yes.     [JbrviSj 
C.  J. — Suppose  the  defendant  loads  after  the  delivery  of  the  deciaratian 
in  the  action  and  before  plea  pleaded.]     There  would  then  be  a  breach, 
entitling  the  plaintiffs  to  at  least  nominal  damages,  unless  indeed  it 
should  be  held  that  the  breach  is  waived  by  the  acceptance  of  the 
cargo;   but,  on  that  view,  the  argum^Bnt  does  not  meet  the  present 
case.     If  A.  contract  to  marry  B.  on  a  given  day,  but  before  that  day 
marries  C,  an  action  may  be  maintained  at  once.     [Pollock,  C.  B. — 
Suppose  a  man  contracts  to  sell  a  horse,  but  kills  it  before  the  day  on 
*Qrn  *^^^^'^  ^^  ^^  ^^  ^^  delivered.]    Or  suppose  he  sells  it  to  another. 
-^  [Pollock,  C.  B. — The  law  in  such  a  case  does  not  notice  the 
probability  of  his  repurchasing.]     That  principle  applies  here.     The 
assent  of  the  other  party  has  nothing  to  do  with  the  question :  such 
'assent  would  relieve  the  contractor ;  it  would  constitute  a  rescindicg, 
not  a  breach.     Cort  v.  Ambergate,  &c.,  Railway  Company,  17  Q.  B. 
127  (E.  C.  L.  R.  vol.  79),  is  an  instance  of  a  breach  of  contract  by  the 
contractor  giving  notice  that  he  will  not  perform  it.     [Jbrvis,  C.  J. — 
Both  parties  there  waived  the  act  which  the  plaintiffs  would  have  had 
to  perform.]    It  is  perhaps  rather  a  case  of  dispensation.    In  Hochster 
V.  De  La  Tour,  2  E.  &  B.  678  (E.  C.  L.  R.  vol.  75),  it  was  held  that 
the  contract  was  broken  by  a  party  who,  before  the  time  of  performanee 
arrived,  announced  that  he  would  not  perform  it.     [Jervis,  C.  J.— 
That  came  on  upon  motion  in  arrest  of  judgment;   and  the  record 
alleged  that  the  defendant  had  wrongfully  broken  the  agreement.    In 
King  V.  Gillett,  7  M.  &  W.  65,t  to  an  action  for  breach  of  promise  rf 
marriage  defendant  pleaded  exoneration  by  the  plaintiff  before  breach, 
not  averring  any  act  of  the  defendant ;  and  this  was  held  good :  but  the 
Court  there  say:  "we  think  the  defendant  will  not  be  able  to  succeed 
upon  it  at  Nisi  Prius,  in  case  issue  be  taken  upon  it,  unless  he  proves  a 
proposition  to  exonerate  on  the  part  of  the  plaintiff,  acceded  to  by  him- 
self.*']    lie  adds  that  this  would  be  a  rescinding  of  the  contract;  the 
effect  would  be,  not  that  there  had  been  no  breach,  but  that  no  contract 
remained  in  existence.     [Jervis,  C.  J. — The  principle  rather  is  that, 
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till  the  defendant   assented,  the  plaintiff  *might  revoke   the  r^jcoro 
exoneration.]     But  it  would  be  good,  if  not  revoked.  '• 

Wilde  appeared  for  the  respondent. 

Per  Curiam. — At  present,  we  think  it  will  not  be  necessary  to  hear 
Mr.  Wilde :  but  we  will  wait  till  we  have  heard  the  argument  in  Avery 
r.  Bowden.  Gur,  adv.  vnlt. 

In  Avery,  appellant,  against  Bowden,  respondent,  the  appellant, 
Ceorge  Avery,  was  plaintiff  below,  and  the  respondent,  Samuel  Wilson 
Bowden,  was  defendant  below. 

The  case  stated  for  the  opinion  of  the  Court  of  Appeal  disclosed  the 
following  circumstances. 

This  was  an  action  upon  two  charter-parties :  by  one  of  which  it  was 
agreed  that  the  plaintiff's  ship.  The  Rolla,  then  expected  at  Falmouth 
or  Queenstown,  should  proceed  in  ballast  to  Constantinople  and  thence 
to  Odessa,  and  there  load  a  certain  cargo,  and  should  therewith  proceed 
to  Hull,  and  there  deliver  the  same  on  payment  of  certain  freight. 
And  it  was,  by  the  said  charter-party,  further  agreed  that,  in  case  of 
war  having  commenced  previous  to  and  continuing  on  the  ship's  arrival 
at  Constantinople,  the  defendant  was  to  load  the  said  ship  at  that  port 
at  108.  per  ton  less  than  at  Odessa. 

The  first  count  of  the  declaration,  after  setting  out  the  purport  of  the 
said  charter-party,  averred  that  the  said  ship  proceeded  in  ballast  to, 
and  arrived  at,  Constantinople ;  and  that,  previous  to  the  said  ship's 
arrival  at  Constantinople  as  aforesaid,  war  had  commenced ;  and  that 
the  said  war  was  continuing  on  her  said  arrival  *there,  and  r^opq 
during  all  her  stay  there :  whereupon  the  defendant  became  ^ 
liable  to  load  the  said  ship  there  at  108.  per  ton  less  than  from  Odessa : 
but  that  the  defendant  made  default  in  loading  at  Constantinople  the 
agreed  cargo,  whereby  the  said  ship  was  obliged  to  return  in  ballast  to 
Great  Britain. 

By  the  other  of  the  said  charter-parties  it  was  agreed  that  the  plain-^ 
tiff's  ship  called  the  Lebanon,  then  in  London,  should  proceed  in  ballast 
to  Constantinople,  and  thence  to  Odessa,  or  so  near  thereto  as  she  might 
safely  get,  and  there  load  from  the  factors  of  the  defendant  a  full  and 
complete  cargo  of  tallow,  wheat,  seed,  or  other  stowage  goods  or  grain, 
and  should  therewith  proceed  to  Hull,  and  there  deliver  the  same  on 
being  paid  freight  as  in  the  said  charter-party  mentioned ;  forty  -five 
running  days  to  be  allowed  the  defendant  (if  the  ship  should  not  be 
sooner  despatched)  for  loading  and  unloading,  to  commence  at  her  port 
of  loading  on  her  being  ready  to  load,  and  at  the  port  of  discharge  to 
commence  on  the  day  after  her  arrival  and  report  at  the  Custom  Houae, 
Mid  being  ready  to  unload.  (Additional  days  to  be  allowed  in  a  par- 
ticular case.) 

The  second  count  of  the  declaration,  after  setting  out  the  purport  of 
the  said  last-mentioned  charter-party,  averred  that  the  said  ship  pro* 
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ceeded  in  ballast  to  Constantinople,  and  thence  to  Odessa;  tbat  tbe 
ship  remained  at  Odessa  a  large  part  of  the  said  forty-five  rnnning 
days,  calculated  as  in  the  said  charter-party  mentioned ;  and  was  read/ 
to  stay  there  the  residue  of  the  said  running  days,  and  also  on  demur- 
rage, over  and  above  the  said  forty-five  running  days :  but  the  defend- 
ant dispensed  with  the  said  ship  remaining  at  Odessa  for  any  part  of 
*Qfiil  ^^^  ^^^^  residue  of  the  said  *running  days,  or  on  demurrage: 
^  and  the  defendant  requested  the  said  ship  to  depart  from  Odessa 
without  remaining  at  Odessa  for  any  part  of  the  said  residue  of  the  said 
running  days,  or  on  demurrage,  and  without  the  said  agreed  cargo ;  and 
the  plaintifi",  in  the  said  second  count,  averred  that,  save  remaining  at 
Odessa  for  the  said  residue  of  the  said  running  days  or  on  demurrage, 
all  things  happened  and  were  performed  to  entitle  him  to  have  the 
agreed  cargo  loaded  on  board  the  said  ship ;  and  that  the  time  for  so 
doing  had  elapsed.  Yet  the  defendant  had  made  default  in  loading 
the  agreed  cargo ;  and  that  no  cargo  whatever  had  been  loaded  by  tht 
defendant  on  board  the  said  ship  according  to  the  said  charter-party  or 
otherwise :  whereby  the  said  ship  was  obliged  to  return  in  ballast  to 
Great  Britain :  and  the  plaintiff  had  incurred  certain  expenses  in  tho 
said  charter-party  mentioned. 

The  defendant  pleaded,  to  the  1st  count,  that  war  had  not  com- 
menced previous  to  the  said  ship's  arrival  at  Constantinople,  and  was 
not  continuing  on  her  said  arrival,  in  manner  or  form  in  the  said  first 
count  alleged. 

And  the  defendant,  by  his  5th  plea  (which  was  pleaded  to  the  21 
count),  said  that  the  plaintiff  and  defendant  were  British  subjects,  and 
that  the  said  ship  in  that  count  mentioned  was  a  British  registered 
vessel,  and  that  Odessa  was  a  port  in  the  Empire  of  Russia :  and  that, 
after  the  making  of  the  said  charter-party,  and  after  the  said  vessel 
arrived  at  Odessa,  and  before  the  defendant  dispensed  with  the  said 
ship  remaining  at  Odessa  as  in  the  second  count  mentioned,  and  before 
the  accruing  of  the  causes  of  action  in  the  second  count  mentioned,  war 
was  declared  between  our  Sovereign  Lady  the  Queen  and  the  Emperor 
^qnrn  of  Russia;  and  the  ^plaintiff  and  defendant  had  notice  at  Odessa 
^  of  the  said  war  having  been  so  declared  as  aforesaid.     And  tbe 
defendant  further  said  that,  from  the  time  war  was  so  declared  as  afore- 
said,  and  so  became  known  at  Odessa  as  aforesaid,  Odessa  was  a  hostile 
port  in  the  possession  of  the  Queen's  enemies ;  and  it  became  and  was 
impossible  for  him  the  defendant  to  fulfil  the  said  charter-party  and  to 
load  a  cargo  at  Odessa  without  trading  and  corresponding  with  the 
Queen's  enemies :  and  it  became  and  was  impossible  for  the  said  ship 
to  remain  at  Odessa  for  the  residue  of  the  said  running  days,  and  for 
the  plaintiff  to  receive  a  cargo  on  board  the  said  ship  according  to  the 
terms  of  the  said  charter-party  without  the  plaintiff's  trading  and  corres- 
ponding with  the  Queen's  enemies :  and  that  neither  the  plaintiff  nor 
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the  defendant  had  procured,  or  were  able  to  procure,  any  license  from 
the  Queen  to  load  a  cargo  at  Odessa :  of  all  which  the  plaintiff  and  the 
defendant  then  had  notice :  and  that,  by  reason  of  the  premises,  the 
said  charter-party,  before  the  accruing  of  the  said  alleged  causes  of 
action  in  the  said  second  count  mentioned,  became  and  was  wholly 
rescinded. 

The  plaintiff  joined  issue  on  each  of  the  said  two  pleas. 

The  cause  came  on  for  trial  at  Guildhall  before  the  Lord  Chief  Justice 
of  the  Court  of  Queen's  Bench :  when  it  was  proved,  with  reference  to 
the  issue  joined  on  the  said  plea  to  the  first  count,  that  the  plaintiff 
and  the  defendant  were  both  British  subjects,  and  that  the  said  ship 
called  the  Rolla  was  a  British  registered  ship ;  and  that  the  said  ship 
arrived  at  Constantinople  on  the  24th  of  March,  1854.  That  subse- 
quent to  the  making  of  the  said  charter-party,  and  previous  to  her  said 
arrival  *there,  war  had  been  declared  between  Turkey  and  r:,cQ/:>^ 
Russia,  and  such  war  was  continuing  on  her  said  arrival  there,  *■ 
and  had  continued  ever  since.  It  was  also  proved  that,  very  soon  after 
the  arrival  of  the  said  ship  at  Constantinople  (that  is  to  say  on  the  28th 
day  of  March,  1854),  war  was  declared  between  England  and  Russia, 
and  that  such  war  had  continued  ever  since. 

Upon  these  facts  the  jury,  by  the  consent  of  both  parties,  and  under 
the  direction  of  the  learned  judge,  found  a  verdict  upon  the  said  issu^ 
for  the  plaintiff,  leave  being  reserved  for  the  defendant  to  apply  to  the 
Court  of  Queen's  Bench  to  set  that  verdict  aside,  and  to  enter  it  fox 
the  defendant,  if  the  Court  should  be  of  opinion  that  upon  the  said  facta 
the  verdict  upon  the  said  issue  ought  to  be  so  entered. 

With  reference  to  the  issue  joined  on  the  said  5th  plea,  it  was  ad- 
mitted that  the  plaintiff  and  the  defendant  were  British  subjects,  and 
the  said  ship  called  the  Lebanon  was  a  British  registered  vessel.  It 
was  proved  that  the  said  ship  arrived  at  Odessa  on  the  11th  of  March, 
1854 :  that  she  was  ready  to  receive  cargo  on  the  17th  of  that  month  ; 
of  which  the  defendant's  agent  at  Odessa  then  had  notice :  that  war  was 
proclaimed  by  England  against  Russia  on  the  28th  of  the  same  month ; 
irhich  fact  was  known  at  Odessa  on  the  1st  day  of  April,  1854.  That 
the  said  ship  remained  at  Odessa  waiting  for  cargo  till  the  18th  of  the 
flame  month  of  April ;  on  which  day  she  left  Odessa  and  returned  to 
England  in  ballast.  The  jury  found  that,  after  the  said  1st  day  of 
April,  a  cargo  could  not  have  been  loaded  on  board  the  said  ship  at 
Odessa  without  the  plaintiff  and  the  defendant  trading  with  the  Queen's 
enemies. 

The  plaintiff  also  called  several  witnesses,  who  stated  *that  r^q/^Y 
they  were  present  at  several  interviews  at  Odessa  between  the  ^ 
master  of  the  Lebanon  and  the  agent  at  Odessa  of  the  defendant,  after 
the  ship  was  ready  to  receive  cargo,  and  both  before  and  after  the  1st 
^*y  of  April,  1854.     That,  on  each  of  those  occasions,  the  master  of 
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the  Lebanon  asked  the  defendant's  agent  if  he  had  any  cargo  for  him; 
and  t]iat  the  said  agent,  on  each  occasion,  said  that  he  had  not  anj 
cargo  for  him.  One  of  the  plaintiff's  witnesses,  Captain  Parsons,  de- 
posed that  he  was  with  the  master  of  the  Lebanon  almost  dailj,  when 
•he  asked  the  defendant's  agent  if  he  had  any  cargo  for  him,  and  he 
said  he  had  not.  Another  of  the  plaintiff's  witnesses,  Allan  DoddS| 
deposed  that  on  one  occasion,  after  the  1st  of  April,  and  one  or  two 
days  before  the  Lebanon  left  Odessa,  the  defendant's  agent  told  the 
master  of  the  Lebanon  that  he  had  no  cargo  for  him,  and  that  he  ha4 
better  go  away.  The  plaintiff  was  also  examined  as  a  witness  on  his 
own  behalf.  He  stated  that,  on  the  2'4th  of  April,  1854,  he  had  sb 
interview  (a)  with  the  defendant;  when  he,  the  plaintiff,  said  to  the  de- 
fendant, «I  have  come  to  inquire  about  the  ship;''  and  the  defendant 
said,  (( I  have  no  cargo  for  the  Lebanon."  The  plaintiff  said  it  was 
very  hard  that  his  ship  should  come  home  in  ballast,  and  that  the  de- 
fendant observed  it  would  be  equally  hard  if  he  had  put  a  cargo  of  seed 
on  board  into  the  plaintiff's  ship  and  she  had  been  captured  and  blown  to 
pieces  by  the  Russians.  That  the  defendant  further  s&id  he  had  d^ 
termined  not  to  load  the  Lebanon,  but  rely  on  the  chapter  of  accidents; 
*^({R'\  ^^^^^  ^^^  captain  *of  the  Lebanon  might  do  something  illegal  or 
-^  informal  which  might  invalidate  the  charter-party.  That  he  had 
telegraphed  to  his  agent  at  Odessa  not  to  purchase  a  cargo  of  seed; 
and  that  his  original  intention  had  been  to  ship  wheat,  but,  owing  to  a 
prohibition  by  the  Russian  Government,  that  could  not  be  done :  and, 
on  cross-examination,  the  plaintiff  said  that  the  defendant  did  not  saj 
when  he  sent  the  telegraph  out  not  to  buy  a  cargo. 

It  was  proved  that  several  British  ships,  which  arrived  at  Odessa 
after  the  Lebanon  arrived  there,  got  cargoes,  but  that  several  others 
which  arrived  both  before  and  after  the  Lebanon  did  not  succeed  is 
getting  a  cargo. 

No  evidence  was  offered  on  the  part  of  the  defendant. 

Upon  the  evidence  so  given  on  the  part  of  the  plaintiff,  the  learned 
Judge  left  it  to  the  jury  to  say  whether  the  defendant,  before  war  was 
declared,  dispensed  with  the  ship's  remaining  at  Odessa  as  in  the  2d 
count  alleged ;  and  whether  the  defendant  before  the  1st  of  April,  when 
the  declaration  of  war  was  known  at  Odessa,  had  broken  his  contract. 
The  jury  answered  both  of  these  questions  in  the  affirmative,  and  fouud 
a  verdict  for  the  plaintiff  on  the  issue  joined  on  the  said  5th  plea,  leave 
being  reserved  to  the  defendant  to  apply  to  the  Court  of  Queen*s  Beneh 
to  set  that  verdict  aside  and  enter  a  verdict  for  the  defendant  upon  that 
issue,  if  the  Court  should  be  of  opinion  that  there  was  no  evidence  to 
go  to  the  jury  of  a  breach  of  the  charter-party  by  the  defendant  before 
the  declaration  of  war  was  known  at  Odessa. 

(a)  It  was  a^jeed,  upon  tho  argoment,  that  Ibis  intorriew  took  place  at  Hall,  in  Ed^^IscX 
Xbe  oonyersation  was  not  noticed  in  the  Court  below. 
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On  the  6th  day  of  November,  1855,  the  Court  of  Queen's  Bench 
granted  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the  verdict 
found  for  the  plaintiff  on  *each  of  the  said  issues  should  not  be  r^qpq 
sot  aside,  and  why  a  verdict  should  not- be  entered  for  the  defend-  *- 
ant  on  the  first  of  the  said  issues,  on  the  ground  that  it  appeared  that 
no  war  was  declared  when  the  said  ship,  the  Bolla,  arrived  at  Constan- 
tinople ;  and  on  the  last  of  the  said  issues,  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury  of  a  dispensation  to  the  plaintiff  to 
wait  the  lay  days,  or  of  a  breach  of  the  said  charter-party  before  the 
declaration  of  war  between  Qreat  Britain  and  Russia  was  known  at 
Odessa. 

.  The  rule  was  argued ;  and,  on  the  26th  day  of  November,  1855,  the 
Court  of  Queen's  Bench  decided  that  it  should  be  made  absolute  to 
enter  a  verdict  for  the  defendant  on  both  the  said  issues ;  and  it  was 
made  absolute  accordingly.(a) 

Against  that  decision  of  the  Court  of  Queen's  Bench  the  plaintiff 
now  appealed  to  this  Court ;  and  he  submitted  that  the  said  rule  of  the 
5th  day  of  November,  1855,  should  have  been  discharged. 

The  case  was  now  argued. 

Botnlly  for  the  appellants  (plaintiff  below). — First,  a  war  between 
Russia  and  Turkey  satisfied  the  contingency  in  the  first  charter-party. 
The  stipulation  was  introduced  on  account  of  the  unwillingness  of  the 
shipowner  to  allow  his  ship  to  go  into  a  port  of  a  country  engaged  in 
war.  His  objection  would  be  raised  by  any  war  in  which  Russia,  the 
country  owning  Odessa,  might  be  engaged.  It  is  quite  true  that  every 
possible  war  between  any  two  countries  could  not  be  pointed  at,  though 
the  language  of  the  charter-party  is  general.  *But,  if  any  limi-  r^icq-^q 
tation  is  to  be  put  on  the  language,  it  is  that  suggested  by  the  ^ 
fact  that  Odessa  was  a  Russian  port :  if  this  limitation  be  not  adopted, 
no  reason  can  be  shown  for  incorporating  any  limitation  at  all ;  a  view 
which  would  entitle  the  plaintiff  to  judgment.  To  introduce  a  limita- 
tion to  a  war  with  England  appears  perfectly  arbitrary.  The  Court 
below  appears  to  have  considered  that  the  meaning  must  have  been  a 
war  rendering  the  performance  of  the  contract  unlawful.  But  there  is 
nothing  in  the  charter-party  pointing  to  such  a  test.  [Alderson,  B. 
— Do  you  say  that  a  war  between  Russia  and  Sweden  would  be  within 
the  meaning  ?J     It  would. 

As  to  the  case  of  the  Lebanon*  The  Court  below  holds  that  there 
Tras  no  evidence  for  a  jury  of  a  dispensation  by  the  defendant  before 
the  declaration  of  war.  It  seems  indeed  that,  at  first,  they  thought 
there  was  such  evidence.(i)  But,  finally,  they  decided  that  there  waa 
no  such  evidence,  sufficient  to  go  to  the  jury,  because  there  was  no 

(a)  ATery  v.  Bowden,  5  E.  A  B.  714  (E.  C.  L.  R.  vol.  85),  where  the  record  is  rather  mor« 
foUy  te(  ouk 
(6)  Averj  v,  Bovden,  6  E.  A  B.  721. 
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assent  to  the  dispensation  on  the  part  of  the  plaintilf.  That  the  defend- 
ant's agent  had  absolutely  renounced  all  intention  of  loading  the  ship, 
and  had  communicated  this  resolution  to  the  captain,  appears  from  what 
passed  between  them,  especially  when  connected  with  the  conversation 
at  Hull  between  the  plaintiff  and  defendant.  The  captain  would  not 
then  suppose  that  he  was  required  to  wait.  The  right  of  action  was 
complete  by  the  dispensation ;  Jones  v.  Barkley,  2  Doug.  684.  [Al- 
DERSON,  B. — The  meaning  of  the  defendant's  agent  might  be  that  he 
had  no  cargo  ready  at  the  time  of  his  speaking.]  That  might  possibly 
*Q7n  ^®  ^^®  meaning;  *but  it  is  at  the  very  least  equally  possible 
-^  that  the  meaning  was  that  he  would  provide  no  cargo  at  all :  and 
then  there  was  a  question  for  the  jury :  and  the  probability  in  favour 
of  the  latter  interpretation  is  much  strengthened  by  the  refusal  not 
merely  taking  place  on  the  first  arrival  of  the  vessel,  but  being  repeated 
day  after  day.  [Pollock,  C.  B. — When  the  question  is  whether  a  fact 
occurred  on  Tuesday,  evidence  that  it  must  have  occurred  on  either 
Tuesday  or  Wednesday  does  not  support  the  affirmative.}  It  is  some 
evidence,  however  slight.  [Pollock,  C.  B. — I  do  not  understand  that 
the  question  here  was,  whether  there  was  any  scintilla  of  evidence :  the 
question  reserved  was  whether  there  was  evidence  on  which  a  jury 
would  be  justified  in  finding  for  the  plaintiff.  There  is  surely  a  distine- 
tion  between  a  reservation  of  the  point  and  a  bill  of  exceptions.]  The 
jury  in  fact  found  for  the  plaintiff:  therefore,  if  there  was  anything  to 
go  to  them,  the  appeal  must  be  allowed  unless  the  assent  of  the  plain- 
tiff to  the  dispensation  was  necessary ;  the  want  of  the  assent  was  the 
sole  ground  of  the  decision  of  the  Court  below.  As  to  this  point,  the 
Court  of  Queen's  Bench  referred  to  Hochster  v.  De  La  Tour,  2  E.  4 
B.  678  (E.  C.  L.  R,  vol.  75),  and  Cort  v.  Ambergate,  &c.,  Railway 
Company,  17  Q.  B.  127  (E.  C.  L.  R.  vol.  79),  and  distinguished  those 
cases  from  the  present :  but  the  distinction  suggested  is  not  borne  out 
by  the  cases.  That  the  dispensation,  when  once  given  by  the  defend- 
ant, was  irrevocable  appears  also  from  Laird  v,  Pim,  7  M.  t  W.  474.t 

Mellish,  contri,  was  not  called  upon. 
♦Q791       *PoLLOCK,  C.  B. — We  are  all  of  opinion  that  the  judgments 
-^  of  the  Court  of  Queen's  Bench  in  both  these  cases  ought  to  be 
affirmed. 

In  Reid  v.  Hoskins,  Mr.  Manisty  contended  that,  there  being  cer^ 
tain  of  the  running  days  unexpired  within  which  the  defendant  was  to 
provide  a  cargo,  and  the  defendant  having,  before  such  expiration,  de- 
clared that  he  had  no  cargo,  that  was  substantially  a  breach  of  defend- 
ant's contract.  He  argued  that,  whenever  a  party,  within  the  time 
which  he  has  for  doing  an  act,  refuses  to  do  it,  a  right  of  action  imme- 
diately accrues  to  the  other  party,  although  the  breach  may  indeed  be 
afterwards  healed  by  a  performance  within  the  time :  but  that,  if  before 
the  expiration  of  the  time  anything  happens  which  makes  the  perform- 
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ance  illegal,  then  the  contract  may  be  considered  to  have  been  substan- 
tively broken  within  the  time.  I  am  of  opinion  that  this  is  not  a  correct 
view  of  the  law.  The  running  days  are  allowed  for  the  benefit  of  the 
shipper ;  he  has  the  whole  time  for  the  performance  of  his  contract. 
If,  before  that  expires,  the  performance  becomes  illegal,  he  is  discharged 
from  performance ;  and  the  other  party  can  maintain  no  action.  In  this 
case,  therefore,  the  judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed. 

The  case  of  Avery  v,  Bowden  having  been  much  associated  with  that 
of  Beid  V.  Hoskins,  and  there  being  some  resemblance  between  the 
facts  of  the  two,  we  deferred  our  judgment  in  the  case  which  was  first 
argued  till  we  should  have  heard  the  argument  in  the  other.  I  think 
the  judgment  of  the  Court  of  Queen's  Bench  *in  Avery  v.  Bow-  r^icqiyQ 
den  is  perfectly  right.  I  think  there  is  no  evidence  of  a  dispen-  ^ 
sation  before  the  notice  or  declaration  of  war.  I  suggested,  during 
the  argument,  a  distinction  between  the  case  of  a  point  reserved  for 
the  Court  and  that  of  a  bill  of  exceptions.  When  the  question,  whe- 
ther there  is  evidence  to  go  to  the  jury,  is  reserved  by  consent  (and  it 
cannot  be  reserved  without  consent),  "no  evidence"  means  « no  rea- 
sonable evidence."  Where  the  evidence  is  such  that  the  Court,  had 
there  been  no  other  evidence  and  the  jury  had  acted  upon  it,  must  have 
eet  the  verdict  aside,  that,  on  such  a  reservation,  is  no  evidence.  The 
members  of  the  profession,  if  they  object  to  this,  may  always  refuse 
their  consent  to  the  case  being  reserved :  if  they  give  their  consent, 
they  consent  to  the  verdict  being  altered  if  no  reasonable  evidence  has 
been  laid  before  the  jury.  It  would  be  absurd  to  send  a  case  down  to 
a  new  trial  w^here,  if  the  jury  should  find  in  accordance  with  the  evi- 
dence which  is  relied  upon,  it  would  be  the  duty  of  the  Court  to  set 
each  verdict  aside  as  being  contrary  to  the  weight  of  evidence.  Nor 
am  I  sure,  even  in  the  case  of  a  bill  of  exceptions,  though  there  the 
language  seems  to  go  further  and  to  raise  the  question  whether  there 
was  evidence  tending  to  support  the  issue,  that,  if  a  witness  declared 
an  event  to  have  happened  on  Tuesday  or  Wednesday,  that  would  be 
any  evidence  that  it  happened  on  Tuesday.  Where  the  maxim  of  omnia 
rit&  acta  presumuntur  applies,  there  indeed,  if  the  event  ought  properly 
to  have  taken  place  on  Tuesday,  evidence  that  it  did  take  place  on 
Tuesday  or  Wednesday  is  strong  evidence  that  it  took  place  on  the 
Tuesday.  But,  even  in  the  case  of  a  bill  of  exceptions,  the  evidence 
Ought  to  be  such  as  to  support  the  issue,  and  *not  merely  such  ^4^071 
as  to  suggest  a  conjecture.  Here  I  think  there  was  no  evidence  *- 
of  a  dispensation  before  the  war.  % 

Crksswell,  J. — Certainly  there  has  been  a  little  fluctuation  in  the 
Tiew  taken  by  the  Courts  of  Westminster  of  the  point  to  which  the 
liord  Chief  Baron  has  adverted.  Lord  Tenterden  said  that,  if  the 
evidence  was  such  that  the  jury  could  conjecture  only  but  tiot  judge. 
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it  ought  not  to  go  to  the  jury :  that  the  onus  was  on  the  party  offeriDg 
the  evidence ;  and  that  he,  if  he  offered  only  evidence  consistent  witk 
either  supposition  of  fact,  was  not  entitled  to  have  it  put  to  the  jnrj. 
Afterwards  the  practice  got  in  of  adhering  more  closely  to  the  language 
in  which  motions  for  new  trials  are  made,  where  the  question  is  stated 
to  be  whether  there  was  "  any  evidence ;"  and  it  was  said  that  this 
must  be  answered  in  the  affirmative  if  there  had  been  a  scintilla  of  evi- 
dence. So,  on  a  bill  of  exceptions,  the  counsel  contend  that  there  was 
evidence  fit  for  the  consideration  of  the  jury  to  sustain  such  issue.  But, 
if  the  evidence  lead  only  to  conjecture,  it  is  not  fit  for  the  consideration 
of  the  jury.  Here  all  that  it  is  proposed  to  send  to  the  jury  is  that, 
before  and  after  the  1st  of  April,  the  master  asked  the  defendant's 
agent  whether  he  had  any  cargo,  and  the  agent  said  he  had  not.  In 
order  to  make  out  the.  plaintiff's  case,  you  must  engraft  upon  this  that 
the  agent  meant  the  master  to  understand  that  he,  the  agent,  did  not 
mean  to  provide  any  cargo.  Suppose  an  action  for  a  breach  of  pro- 
raise  of  marriage,  and  the  evidence  to  show  a  fiuctuating  attachment, 
but  no  promise :  no  man  could  say  that  such  proof  of  itself  was  suffi- 
i^Qfrr-i  cicnt  to  go  to  the  jury.  I  think  the  Court  below  were  quite 
-*  *right.  I  observe  that  Lord  Campbell  relies  on  a  double  ground: 
he  thinks  the  language  can  hardly  amount  to  a  renunciation  of  the  con- 
tract by  the  defendant's  agent ;  but  he  also  adds  that,  if  it  were  mnch 
stronger,  it  would  not  constitute  a  cause  of  action  when  the  master  con- 
tinued to  in^st  upon  having  a  cargo. 

Aldersok,  B. — I  am  of  the  same  opinion.  I  do  not  think  there  was 
any  evidence  of  dispensation. 

Crowder,  J.,  concurred. 

Pollock,  C.  B. — As  to  the  other  point,  Mr.  Bovill  did  not  contend 
that  any  war  between  any  two  countries  would  be  within  the  stipulation. 
But  I  have  no  doubt  that  no  war  would  be  so,  except  one  between 
Russia  and  England. 

Alderson,  B.,  concurred. 

Cresswell,  J.,  and  Crowder,  J.,  concurred. 

Judgment  affirmedi 
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*MARDALL  v,  THELLUSSON  and  Others,  Executors  of  p^^-^ 
WILLIAM  THEOBALD,  deceased.     Mv.  12.  ■-  ^^^ 

An  executor  sued,  as  sncb,  for  a  debt  which  accmed  to  the  plaintiff  from  the  testator  in  his  Iife> 
time,  cannot  set  off  a  debt  (alleged  to  be  equal  to  the  damages  sued  for)  for  money  bad  and 
received  to  defendant's  use,  as  executor,  and  money  due  on  an  account  stated  with  him,  as 
executor,  since  the  death  of  the  testator;  the  debt  sued  for  and  the  debt  sought  to  be  set  off 
not  being  mutual  within  stat.  2  G.  2,  c.  22,  s.  13. 

By  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Queen's  Bench. 

Assumpsit.  The  first  three  counts  stated  that  the  testator  William 
Theobald,  in  his  lifetime,  was  indebted  to  the  plaintiff  for  work  and 
labour,  money  paid,  and  money  due  on  an  account  stated,  respectively; 
averring  promises  by  testator  in  his  lifetime.  The  fourth  count  set  out 
a  special  contract  between  plaintiff  and  testator,  and  a  breach  thereof 
by  the  latter.  The  fifth  count  was  for  money  due  from  defendants,  as 
executors,  on  an  account  stated  between  plaintiff  and  defendants  as  ex- 
ecutors, averring  a  promise  by  defendants  as  such  executors.  Damages, 
200J. 

Pleas :  1,  to  1st,  2d,  3d,  and  4th  counts,  that  testator  did  not  promise, 
&c. ;  2,  to  fifth  count,  that  defendants  did  not  promise,  &c.  Issue 
thereon. 

I  Third  plea :  to  the  first,  second,  third,  and  fifth  counts.  That  plain- 
tiff before  and  at  the  time  of  the  commencement,  &c.,  was,  and  still  is, 
indebted  to  defendants,  as  executors,  in  200/.  for  money  had  and  re- 
ceived by  plaintiff  to  the  use  of  defendants,  as  executors  as  aforesaid, 
and  for  money  due  from  plaintiff  to  defendants  as  executors,  on  an 
account  stated  between  them;  <<  which  said  sum  of  money  so  due  to  the 
defendants  equals  the  damages  sustained  by  the  plaintiff  by  reason  of 
the  non-performance,'*  &c.,  <'and  out  of  which  said  sum  of  money  so 
due,"  &c.,  defendants  offer  to  set  off  and  allow  to  plaintiff  <(the  full 
amount  of  the  last-mentioned  damages."  ^Replication  to  third  rn:Qfjm 
plea,  traversing  the  set-off.     Issue  thereon.  ^ 

Plea  4,  to  4th  count,  traversing  an  allegation  therein.    Issue  thereon. 

The  case  was  tried  before  Lord  Campbell,  G.  J.,  at  the  Middlesex 
Sittings  after  Hilary  Term,  1852,  when  a  verdict  was  found  for  the  de- 
fendants on  all  the  issues  except  that  on  the  4th  plea,  on  which  the 
verdict  was  for  the  plaintiff.  The  Court  of  Queen's  Bench  afterwards 
made  absolute  a  rule  for  entering  the  verdict  for  the  defendants  on  the 
last-mentioned  issue.  Afterwards,  a  rule  Nisi  was  obtained  for  enter- 
ing judgment  for  the  plaintiff,  non  obstante  veredicto,  on  the  issue  on 
the  replication  to  the  third  plea;  which  rule  was  afterwards  dis- 
diarged.(a) 

Afterwards,  by  order   of  Lord    Campbell,  C.  J.,  the   postea  was 

(a)  Bee  Mardall  v.  Thellnsson,  18  Q.  B.  857  (E.  C.  L.  R.  vol.  83),  where  the  report  states  the 
proceediDgs  as  they  were  flaaUy  entered  upon  the  tmendment  after  mentioned  in  the  text. 
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amended  by  entering  the  verdict  on  the  first  and  second  issues  (those 
on  the  first  and  second  pleas)  for  the  plaintiff. 

Judgment  having  been  entered  in  the  Court  of  Queen's  Bench  for 
the  defendants,  the  plaintiff  brought  error  in  the  Court  of  Exchequer 
Chamber. 

GateSy  for  the  party  suggesting  error  (plaintiff  below),  was  not  called 
on. 

(7.  W.  Woody  for  the  defendants  below. — The  Court  of  Queen's  Bencli 
has  discharged  a  rule  for  entering  judgment  non  obstante  yeredicto  on 
the  issue  on  the  third  plea :  (a)  and  the  question  raised  in  the  present 
*Q79r\  ^^^^  *^^  ^^^  record  is  whether  the  plea  furnishes  a  good  answer 
-1  to  the  first,  second,  third,  and  fifth  counts.  For  the  plaintiff  it 
is  contended  that  the  decision  in  the  Queen's  Bench  must  be  considered 
as  overruled  by  Rees  v.  Watts,  11  Exch.  410. t(()  But  that  case  ifi  ^ 
tinguishable.  [Crowdkr,  J. — The  Court  of  Exchequer  Chamber,  in- 
'Cluding  Coleridge,  J.,  and  Erie,  J.,  who  were  parties  to  the  judgment 
in  Mardall  v.  Thellusson,  18  Q.  B.  857  (E.  C.  L.  R.  vol.  83),  distincdj 
express  their  dissent  from  that  decision.  Crbsswell,  J. — I  can  assure 
you  that,  after  much  consideration,  we  felt  ourselves  compelled  to  over- 
rule Mardall  v,  Thellusson.]  That  would  be  extrajudicial,  if  Bees  v. 
Watts  can  be  supported  on  grounds  not  applicable  to  Mardall  v.  Thel- 
lusson. Now  in  Rees  v.  Watts  the  administrator  was  plaintiff,  not,  as 
the  executors  here,  defendant ;  and  the  importance  of  this  dbtinctioa 
is  pointed  out  in  Mardall  v.  Thellusson  by  Crompton,  J.,  who  says  in 
the  course  of  the  argument:  <' There  is  this  distinction,  as  regards  a 
set-off,  between  an  action  by,  and  an  action  against  an  executor :  that 
in  the  first  case  the  assets  might  be  affected,  if  the  defendant  set  off  a 
debt  due  from  the  testator  to  him :  in  the  second  case  the  assets  would 
not  be  affected."  The  executors  may  be  considered  as  representing 
only  the  assets :  the  plaintiff  who  sues  the  executors  insists  that  the 
assets  owe  him  so  much ;  the  executors  answer  that  the  plaintiff  owes 
the  assets  so  much:  these  are  mutual  debts,  which  may  be  set  off  one 
Against  the  other  without  interfering  with  the  due  application  of  the 
assets  to  debts  in  their  proper  order.  Whereas,  when  the  executors 
sue  a  defendant  for  a  debt  due  to  the  assets,  the  set-off,  if  allowed, 
*Q7Q1  ^^^^^  S^^^  ^^^  defendant  the  means  of  satisfying  *his  debt  oat 
-^  of  the  assets  although  there  were  debts  of  a  higher  order,  due 
from  the  assets,  unsatisfied.  The  mutuality  of  the  debt  means  a  mutu- 
ality as  between  the  funds  called  upon :  that  exists  in  one  case,  but  not 
in  the  other.  This  distinction  was  indeed  not  pressed  in  the  argument 
in  Rees  v.  Watts,  11  Exch.  410,t  because  there  it  was  for  the  interest 
of  the  defendant  below  that  the  case  should  be  considered  as  not  dis^ 
Isugnishable  from  Mardall  v.  Thellusson,  18  Q.  B.  857  (£.  G.  L.  R.  vol. 

(a)  8e«  note  on  prooeding  poge. 

{b)  In  Sxeb.  Ch.,  affirming  (h«  j»idgment  of  Exoh.  in  Watta  «i  Rmb,  9  Szeb.  CM-t 
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83).     If  Stat,  2  G.  2,  c.  22,  s.  13,  had  merely  the  words  "  where  there 
are  mutual  debts  between  the  plaintiff  and  defendant,"  such  debts  as 
are  here  shown  are  mutual:  but  the  additional  words,  "or  if  either 
party  sue  or  be  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either  party,"  are 
surely  wide  enough  to  comprehend  the  case.     At  any  rate  they  do  not 
restrict  the  effect  of  the  earlier  words.     [Alderson,  B. — Can  a  debt 
be  mutual  on  one  side  and  not  on  the  other  ?]   When  the  executors  are 
defendants  it  is  mutual  on  both  sides ;  when  they  are  plaintiffs  it  is  not 
mutual  on  either  side.     The  argument  on  the  other  side  is  much  like 
that  which  failed  in  Slipper  t;.  Stidstone,  5  T.  R.  493,  where  the  attempt 
was  to  show  that  a  debt  due  to  a  defendant  as  surviving  partner  could 
not  be  set  off  against  a  demand  on  him  in  his  own  right.     In  Shipman 
V.  Thompson,  Willes,  103,  and  Tegetmeyer  v.  Lumley(a)  the  executors 
were  plaintiffs.    [Pollock,  C.  B. — In  Watts  v.  Rees,  9  Exch.  696,t 
the  Judges  of  the  Court  of  Exchequer  Chamber  all  expressed  their 
surprise  at  the  decision  in  Mardall  v.  Thellusson;  then  the  Court  of 
Exchequer  Chamber,  including  two  Judges  who  had  been  *parties  r^QQ^ 
to  the  judgment  in  Mardall  v.  Thellusson,  18  Q.  B.  857  (E.  C.  ^ 
L.  R.  vol.  83),  expressly  overruled  it  in  Rees  v.  Watts,  11  Exch.  410.f  ] 
Then,  further,  the  decision  in  Mardall  v.  Thellusson  is  overruled  by 
Rees  V.  Watts,  at  any  rate,  only  on  the  point  decided  in  Mardall  v. 
Thellusson,  namely,  as  to  the  allowance  of  a  set-off  for  money  had  and 
received  to  the  use  of  the  executors.     But  the  plea  also  sets  up  a  set- 
off for  money  due  from  plaintiff  to  defendants,  as  executors,  on  an 
account  stated  between  them.     AlS  to  this,  it  was  not  necessary  for  the 
Court  of  Queen's  Bench,  according  to  the  view  which  they  took,  to  pro- 
nounce any  decision ;  and  they  did  not  pronounce  any.     The  question 
therefore  is  at  least  open.     And  in  Rex  v.  Watts,  11  Exch.  416,t  the 
Court  of  Exchequer  Chamber  point  out  that  Holroyd,  J.,  in  Ashby  v. 
Ashby,  7  B.  &  C.  444,  451  (E.  C.  L.  R.  vol.  14),  states  that  on  a  count 
on  an  account  stated  with  executors  the  only  admissible  evidence  against 
them  would  be  of  accounts  of  debts  from  the  testator;  and  they  add 
that  Blakesley  v.  Smallwood,  8  Q.  B.  538  (E.  C.  L.  R.  vol.  65),  « is 
only  an  authority  to  this  extent — that  an  account  stated  by  an  executor 
as  such,  must  be  taken  to  show  a' debt  due  from  his  testator  to  the  other 
party,  and  against  this  it  is  clear  that  a  debt  due  from  that  other  party 
to  the  testator  may  be  set  off."    The  set-off  may  therefore  be  here  sup- 
ported as  to  the  account  stated.     [Cresswell,  J. — Could  the  Judge  at 
Nisi  Prius  reject  evidence  on  the  bad  part  of  the  plea  ?    Would  not 
that  be  to  reverse  the  rule  that,  the  worse  the  plea,  the  more  strictly 
must  it  be  proved  ?    Might  you  not  as  well  say  that  where  damages  are 
given  generally  on  two  counts,  one  good  and  the  other  bad,  they  are  to 
be  intended  as  given  in  respect  of  the  good  count  only?    Bui  I  am  not 

(a)  Koto  (a)  "iHatchinBOn  v.  Storget,  Willet,  2M. 
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*(i«n  *^^"'®  ^^^^  y^^  *^®  right  in  supposing  that  the  Court  of  Excite- 
■*  quer  Chamber  sanctioned  the  dictum  of  Holroyd,  J.,  in  Ashbj 
V.  Ashby,  7  B.  &  C.  451  (E.  C.  L.  R.  vol.  14).]  It  is  not  necessarj 
for  the  defendants  here  to  contend  for  the  accuracj  of  that  dictum  to 
its  full  extent ;  but  the  language  of  the  Court  of  Exchequer  Chamber 
shows  that  Blakesley  v.  Smallwood,  8  Q.  B.  538  (E.  C.  L.  R.  vol.  55), 
is  not  overruled.  [Pollock,  C.  B. — Can  we  split  the  plea  of  set  off?] 
It  may  be  supported,  after  verdict,  if  any  part  of  it  show  a  good  answer. 
[Bramwell,  B. — ^You  say  that  the  money  due  on  the  two  grounds  of 
set-off  «  equals  the  damages  sustained  by  the  plaintiff."  K  one  of  the 
grounds  fails,  the  money  due  in  respect  of  the  other  ground  will  fall 
short  of  these  damages.]  The  Court  will  not  assume,  after  verdict, 
that  anything  was  found  to  be  due  in  respect  of  the  ground  which 
failed.  It  appears  that  the  plaintiff  below  has  not  pursued  the  regular 
course  in  bringing  error:  this  Court,  if  they  overrule  the  decision  below, 
are,  by  sect.  157  of  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Vict.  c.  76),  to  give  such  judgment  as  the  Court  below  ought  to  bare 
given.  There  should  be  a  venire  de  novo,  as  allowed  by  R.  Hil.  16 
Vict.  s.  24.(a)  [Bramwell,  B. — I  know  what  the  object  of  those  regu- 
lations was.  The  Courts  of  Error  could  formerly  only  reverse  the 
judgment  below :  they  are  afterwards  enabled  ta  give  the  right  judg- 
ment.] 

Per  CURIAM.(J) 

Verdict  to  be  entered  for  plaintiff  on  the  issue  on  the  third 
plea ;  and  writ  of  inquiry  awarded. 

(o)  1  E.  A  B.  Ixxxii.  (E.  C.  L.  R.  vol.  72). 

{b)  Pollock,  C.  B.,  Alderson,  Cresswell  and  Crowderi  Js.,  and  BramweU  and  Watson,  Bs. 

A  debt  created  with  an  executor  may  ministrators,  when  it  distuihs  the  doe 
be  set  off  against  a  debt  due  by  the  de-  course  ofdistributioQ  of  theasi^ts:  Mar- 
ceased,  in  his  lifetime,  to  the  same  per-  ray  v.  Williamson,  3  Binn.  135 ;  Basler 
son  :  Antony  v.  Miller,  1  Georgia,  30.  v.  Exchange  Bank,  4  Barr,34;  Light  r. 
A  set-off  cannot  be  admitted  in  a  suit  Leininger,  8  Barr,  403;  Ghdlowa/s  Ap- 
brought  by  or  against  executors  or  ad-  peal,  6  Barr,  37. 
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A  practising  attorney,  suing  in  person,  still  has  an  absolute  pririlege  to  lay  and  retain  tbercov^ 
in  Middlesex.  The  Court  refused  to  change  the  renue,  though  the  cause  of  action  arose  cbe- 
where,  and  though  the  balance  of  convenience  was  against  the  trial  in  Middlesex. 

C.  MiLWARD,  in  this  Term,  on  behalf  of  the  defendant,  obtained  a 
rule  to  show  cause  why  the  venue  should  not  be  changed  from  Middle- 
sex to  the  southern  division  of  Lancashire.     A  summons  to  the  same 
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^  — ■ — —  — 

effect  had  been  taken  out  before  Crompton,  J.,  who  endorsed  it  "  No 
order,  without  prejudice  to  an  application  to  the  Court.'*  By  the  affi- 
davits, used  at  Chambers  and  in  this  Court,  it  appeared  that  the  plain- 
tiff was  a  practising  attorney,  carrying  on  business  in  Liverpool  and 
Birkenhead,  and  that  he  sued  the  defendant  for  libels  published  in  a 
Liverpool  newspaper,  concerning  the  plaintiff's  professional  conduct  in 
Liverpool  and  Birkenhead.  The  defendant  proposed  to  justify  the  pro- 
posed libel :  and  it  was  deposed  that  all  the  witnesses  on  both  sides 
resided  in  Liverpool  and  its  vicinity,  and  that  a  trial  would  be  both 
more  convenient  and  less  expensive  at  Liverpool  than  at  Westminster. 
Bat  the  plaintiff  was  a  practising  and  certificated  attorney  ;  he  sued  in 
person ;  and  he  had  laid  the  venue  in  Middlesex. 

Prentice  now  showed  cause. — ^Before  the  Uniformity  of  Process  Act 
(2  &  3  W.  4,  c.  39),  an  attorney  might  lay  the  venue  in  Middlesex,  and  it 
could  not  be  changed  on  the  common  affidavit ;  Pye  v.  Leigh,  2  W.  Bl. 
1065 :  nor  upon  an  affidavit  showing  that  the  trial  might  be  more  con- 
veniently conducted  in  the  country;  Pitcher  v.  The  Sheriff  of  Mon- 
mouth, 2  Marsh.  152  (E.  C.  L.  B.  vol.  4).  Besides,  in  this  case,  the 
plaintiff  will  *be  delayed  in  the  trial  by  the  proposed  change  r^qoo 
of  venue.  '" 

0,  Milwardy  in  support  of  his  rule. — The  privilege  of  an  attorney  is 
only  when  he  sues  as  an  officer  of  the  Court ;  Mounsey  i».  Watson,  7 
B.  &  C.  683  (E.  C.  L.  R.  vol.  14).  [Wightman,  J.— Before  the  Uni- 
formity of  Process  Act  (2  &  3  W.  4,  c.  89),  an  attorney  of  this  Court 
might  sue  as  such  by  attachment  of  privilege ;  and  if  he  did  not  he 
waived  his  privilege :  but  since  that  Act,  he  cannot  sue  by  attachment 
of  privilege ;  and  therefore  it  is  enough  if  he  sues  in  person ;  Cutts  v. 
Surridge,  4  Dow.  &  L.  373,  Wright  v.  Skinner,  1  M.  &  W.  144.t 
Erle,  J. — The  defendant  has  at  common  law  a  right  to  have  the  venue 
laid  where  the  cause  of  action  arose ;  and,  if  nothing  is  shown  to  the 
contrary,  the  venue  is  changed  on  what  is  called  the  common  affidavit ; 
but,  if  the  plaintiff  shows  that  the  balance  of  convenience  is  in  favour 
of  the  trial  at  the  venue  which  he  has  laid,  he  keeps  the  venue  there, 
80  that  the  balance  of  convenience  supersedes  the  defendant's  common 
law  right.  If  it  can  be  shown  that  it  will  also  supersede  the  plaintiff- 
attorney's  common  law  privilege  to  lay  and  retain  the  venue  in  Middle- 
sex, this  rule  should  be  absolute.  Coleridqe,  J. — The  privilege  pre- 
vailed in  Pitcher  v.  The  Sheriff  of  Monmouth,  where  the  facts  were 
much  like  these.] 

Lord  Campbell,  C.  J. — I  regret  very  much  that  we  cannot  make 
this  rule  absolute.  I  have  no  doubt  that  the  change  of  the  venue  to 
Lancashire  would  promote  justice,  and  lead  to  a  more  convenient  trial : 
and,  if  I  *did  not  think  that  an  absolute  privilege  was  still  given  r^qo  4 
by  law  to  a  plaintiff-attorney,  suing  as  this  plaintiff  does  in  per-  •- 
Boui  to  lay  the  venue  in  Middlesex,  I  should  say  that  the  rule  should 
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be  absolute.  But  it  appears  settled  by  authority  that  this  priyilege  did 
belong  to  an  attorney  before  the  Uniformity  of  Process  Act  unless  he 
waived  it,  as  he  did  unless  he  sued  by  attachment  of  privilege.  There 
was  no  intention  on  the  part  of  the  Legislature,  when  the  bill  of  privi- 
lege was  abolished,  tO  make  any  change  in  the  rights  of  parties :  and 
here  the  plaintiff  has  done  nothing  whatever  to  waive  his  privilege. 
Then  there  cannot,  it  seems  to  me,  be  any  privilege  to  lay  the  venue  in 
Middlesex  unless  it  be  an  absolute  one.  There  would  be  no  privilege 
at  all  if  we  were,  before  allowing  it,  to  consider  whether  its  exercise 
was  more  or  less  convenient.  We  must  abide  by  the  law  as  it  is.  I 
think  that  it  will  lie  within  the  legislative  power  of  the  Judges  to  make 
a  rule  abolishing  such  privilege  in  future ;  and  I  shall  submit  to  my 
brethren  the  propriety  of  so  doing :  but  at  present  I  act  judicially ;  and, 
though  I  am  convinced  that  the  trial  would  be  more  conveniently  con- 
ducted in  Liverpool,  at  the  place  where  the  facts  happened,  I  must 
decide  that  the  plaintiff  has  de  jure  the  right  to  lay  and  retain  the  venue 
in  Middlesex. 

Coleridge,  J. — Privileges  originally  given  on  grounds  which  have 
ceased  to  exist  ought  to  be  abolished ;  but  whilst  they  continue  to  exist 
they  are  the  legal  right  of  those  entitled  to  them,  and  they  are  not  to 
be  taken  away  by  a  side  wind.  Now  this  privilege  of  an  attorney 
existed  before  the  Uniformity  of  Process  Act :  and  unless  the  attorney- 
plaintiff  waived  his  right  he  had  it ;  but  if  he  did  not  sue  in  a  partica 
^Q^-^  lar  form  he  waived  it.  Waa  *then  the  right  taken  away  when 
-*  he  was  compelled  always  to  sue  in  a  different  form  ?  The  deci- 
sions are  that  he  no  longer  waives  his  right  by  not  suing  in  that  form 
when  he  has  not  the  power  to  do  so.  Then,  this  being  the  attorney's 
right,  I  cannot  find  that  it  has  ever  been  qualified  according  to  con- 
venience. 

WiGHTMAN,  J. — The  plaintiff,  being  an  attorney  suing  in  person, 
claims  a  privilege  to  lay  and  retain  the  venue  in  Middlesex.  The  first 
question  is.  Whether  that  privilege  continues  since  the  Uniformity  of 
Process  Act.  Now  the  decision  of  my  brother  Patteson,  in  Cutts  «. 
Surridge,  4  Dow.  &  L.  873,  is  that  it  does ;  and  in  Wright  v.  Skinner, 
1  M.  &  W.  144,t  the  Court  of  Exchequer  decided  that  since  the  Uni- 
formity of  Process  Act  an  attorney  suing  in  person  waived  no  privilege, 
though  he  did  not  designate  himself  as  an  attorney  on  the  record.  So 
this  plaintiff  has  his  privilege  if  he  thinks  fit  to  exercise  it.  Then  is 
there  anything  in  this  case  to  interfere  with  that  privilege  ?  It  is  tree 
that  the  balance  of  convenience  is  in  favour  of  the  change ;  but  that  con- 
sideration does  not  apply  where  the  right  to  lay  the  venue  is  personal. 

Erlb,  J. — Two  Courts  having  decided  that  the  privilege  still  exists, 
we  are  bound  judicially  to  give  effect  to  it.  I  cannot  help  feeling  that 
the  privilege  is  founded  on  a  fiction  that  these  officers  of  the  Court  are 
always  here  personally.     Li  general,  considerations  of  justice  and  con* 


6  ELLIS  &  BLACKBURN.    Q.  B.  988 

renience  decide  where  the  yenue  Bhonld  be;  but  that  rule  does  not 
apply  where  the  plaintifif  is  an  attorney  or  other  ofiBcer  of  the  Court. 

Rule  discharged. 


♦WILLIAM  GUDGEN  v.  JAMES  BESSET.         L'*S8<5 

G.  baring  agreed  to  lot  premises  to  P.  for  a  term  of  years,  P.  paying  1002.  for  the  fixtures,  a  lease 
by  deed  was  prepared,  and  engrossed  on  parchment  B.  paid  down  only  50^ ;  it  was  agreed 
between  G.  and  P.  that  P.  shonld  be  let  into  possession  as  tenant  from  year  to  year  on  the  terms 
of  the  intended  lease  antil  ho  paid  the  balance  of  the  1002.  At  the  same  time  G.  signed,  sealed, 
and  delivered  the  deed,  which  howeyer  he  retained  in  his  own  possession.  "So  third  person 
was  present.  No  words  qaallfying  the  delivery,  or  expressly  stating  that  it  was  as  an  escrow 
till  the  payment  of  the  balance,  appeared  to  have  been  used.  G.  brought  nse  and  oconpation 
a^inst  the  assignee  of  P.'s  interest:  and,  on  those  facts  appearing  at  the  trial,  an  objection 
was  taken  that  the  action  ought  to  have  been  on  the  covenants  in  the  deed. 

Held :  that  the  circumstances  warranted  an  inference  in  fact  that  it  was  agreed  by  both  G.  and 
P.,  at  the  time  of  the  execution  of  the  instrument^  that  it  should  not  operate  as  a  lease  until 
the  payment;  and  that,  if  there  was  such  an  agreement  by  both,  though  no  express  words  of 
delivery  as  an  escrow  were  used,  it  would  not  operate  as  a  deed  till  then;  and  consequently, 
P.  was  tenant  from  year  to  year  under  the  terms  In  the  instrument,  and  not  tenant  under  a 
deed;  and  iblit  the  aotioh  for  use  and  occupation  would  lie  against  him  or  the  assignee  of  his 
interest. 

Action  for  use  and   occupation.     Plea:   Never  indebted.     Issue 
thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  London  Sittings  after 
Trinity  Term,  1856,  it  appeared  that  the  plaintiff  was  entitled  for  a 
term  of  years  to  the  possession  of  the  premises,  and  that  in  1854  he 
had  agreed  with  one  Patullo  to  let  the  premises  to  him  for  a  term  of 
forty  years,  Patullo  paying  lOOL  for  the  fixtures  and  good-will.  Patullo 
was  not  prepared  to  pay  the  whole  sum ;  he  paid  down  502. ;  and  it  was 
arranged  that  till  he  paid  the  balance  he  should  occupy  the  premises  as 
tenant  from  year  to  year,  at  the  rent  and  on  the  terms  in  the  intended 
lease;  and  accordingly  he  entered  and  occupied.  Subsequently,  in 
September,  1855,  Patullo  became  bankrupt;  the  defendant,  Besset, 
was  appointed  his  assignee.  The  plaintiff's  case  was,  that  Besset  had 
elected  to  take  to  the  premises  as  assignee  of  Patullo's  interest ;  and 
he  sued  for  three  quarters  rent  accruing  after  such  alleged  election. 
The  defendant's  case  was  that  he  never  had  so  elected,  and  that  all  the 
acts  relied  *upon  as  evidence  of  such  an  election  were  merely  r^noy 
preliminary  experiments  as  to  the  value  of  the  premises,  to  enable  *~ 
him  to  decide  how  he  would  elect ;  but  upon  this,  which  was  the  sub- 
stantial controversy,  the  evidence  was  entirely  in  favour  of  the  plaintiff. 
In  the  course  of  the  cause,  however,  the  plaintiff,  who  was  a  witness  on 
his  own  behalf,  unexpectedly  produced  from  his  pocket  a  parchment, 
which  purported  to  be  a  lease  from  him  to  Patullo,  signed,  sealed,  and 
delivered  by  the  plaintiff.  His  statement  as  to  this  was,  that,  when  the 
agreement  to  let  Patullo  into  possession  was  come  to,  the  lease  had  been 
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drawn  up,  and  that  it  was  signed,  sealed,  and  delivered,  but  that  he 
to  keep  it  till  the  balance  of  the  1002.  was  paid.  No  third  person 
present ;  and  the  plaintiff,  who  seemed  to  be  under  the  impression  that 
the  absence  of  an  attesting  witness  rendered  a  deed  inoperative,  stated 
that  he  delivered  the  deed,  but  that  it  was  not  attested.  The  objecdoa 
was  taken  that,  PatuUo  having  an  interest  under  a  lease  under  seal,  no 
action  against  his  assignee  for  use  and  occupation  would  lie,  the  remedj 
being  in  covenant. 

The  learned  Judge  directed  a  verdict  for  the  defendant,  with  Icaie 
to  move  to  enter  a  verdict  for  the  plaintiff,  if  the  Court  should  be  of 
opinion  that  the  evidence  would  warrant  the  jury  in  finding  such  a 
verdict. 

Mellory  in  this  term,  obtained  a  rule  Nisi  accordingly. 

Peteradorff  now  showed  cause. — Assuming  that  the  Court  draws  the 
inference  of  fact  that  the  defendant  has  become  possessed  of  Patullo's 
interest,  and  therefore  is  liable  to  pay  the  rent,  the  action  is  miscon- 
ceived.    The  action  for  use  and  occupation  is  given  by  stat.  11  G.  2, 


* 


988] 


"'c.  19,  s.  14,  in  cases  where  the  demise  is  not  by  deed,  and  in 


those  only.  Where  the  demise  is  by  deed,  the  action  must  be 
debt  for  rent  or  covenant,  whether  it  be  against  the  original  lessee  or 
the  assignee  of  his  interest:  Now  here  the  lease  to  Patullo  was  exe- 
cuted and  delivered ;  and  Patullo  entered  under  its  terms.  It  is  true 
that  the  lease  was  retained  by  the  plaintiff  as  a  security  for  the  payment 
of  501,  The  legal  effect  of  that  probably  was  to  make  him  equitable 
mortgagee  of  Patullo's  term ;  but  it  could  not  prevent  the  deed  from 
operating.  There  is  no  evidence  of  a  delivery  as  an  escrow ;  indeed, 
no  third  person  being  present,  there  could  not  well  be  such  a  delivery. 
Mellor  and  Beasley^  in  support  of  the  rule. — The  fair  inference  from 
the  facts  is,  that  though  the  deed  was  sealed  and  delivered,  it  was 
agreed  by  both  plaintiff  and  Patullo  that  it  should  not  operate  till  the 
payment  of  the  balance  of  lOOi.  [Lord  Campbell,  C.  J. — It  was 
clearly  agreed  that  the  parchment  should  be  retained  by  the  plaintifl^ 
who  was  to  have  a  hold  on  that  till  the  money  was  paid ;  but  would 
that  prevent  the  operation  of  the  deed  vesting  the  term  in  Patnllo?] 
It  would  if  it  was  so  agreed  at  the  time  by  both  parties :  Pym  v.  Gamp- 
bell,  ante,  p.  370.  That  was  an  instrument  not  under  seal ;  but  the 
law  is  the  same  when  there  is  a  delivery  of  a  deed  on  an  agreement 
that  it  shall  not  operate  ;  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82  (E  G. 
L.  R.  vol.  9).  [Erle,  J. — That  was  a  delivery  to  a  third  person. 
Here  the  deed  seems  to  have  been  delivered  to  the  intended  lessee 
Patullo.]  The  evidence  is  that  of  the  plaintiff, .  who  certainly  stated 
*Q5^Q1  ^xpr^ssly  that  he  *executed  and  delivered  the  deed.  It  did  not 
-'  appear  what  he  meant  by  that,  though  probably  he  used  the  ordi- 
nary form  of  words,  that  he  delivered  it  as  his  act  and  deed.  But  it  is 
clear  that  he  never  parted  with  the  possession  of  the  parchment,  and 
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that  PatuUo  never  expected  to  get  it ;  and  that  is  much  stronger  evi- 
dence of  the  intention  of  two  ignorant  men  than  their  words.  In  Bowker 
V.  Burdekin,  11  M.  &  W.  128,  147,t  Parke,  B.,  says :  « In  this  case  the 
execution  of  the  deed  was  proved  in  the  ordinary  form,  and  I  take  it 
now  to  be  settled,  though  the  law  was  otherwise  in  ancient  times,  ais 
appears  by  Sheppard's  Touchstone,  p.  58,  59,  that  in  order  to  constitute 
the  delivery  of  a  writing  as  an  escrow,  it  is  not  necessary  it  should  be 
done  by  express  words,  but  you  are  to  look  at  all  the  facts  attending 
the  execution, — to  all  that  took  place  at  the  time,  and  to  the  result  of 
the  transaction ;  and  therefore,  though  it  is  in  form  an  absolute  delivery, 
if  it  can  reasonably  be  inferred  that,  it  was  delivered  not  to  take  effect 
as  a  deed  till  a  certain  condition  was  performed,  it  will  nevertheless 
operate  as  an  escrow.*' 

Lord  Campbell,  C.  J. — That  last  authority  removes  a  doubt  on  which 
we  should  otherwise  have  taken  time  to  consider.  I  think  that,  look- 
ing at  all  the  facts  here,  it  must  have  been  the  intention  of  both  parties 
that  the  instrument  should  not  operate  as  a  lease  till  the  money  was 
paid,  and  that  neither  party  intended  that  the  interest  in  the  term 
should  vest  till  then.  The  formality  of  delivering  the  instrument  to  a 
third  person  as  an  escrow  was  not  essential  when  it  was  intended  to 
operate  as  such.  Therefore  PatuUo  himself  could  never  have  been 
*Bued  in  covenant  on  that  deed ;  he  was  only  tenant  from  year  r:|cqq a 
to  year,  under  the  terms  on  which  if  the  deed  had  operated  he  *- 
would  have  been  tenant  for  years.  Then  there  is  ample  evidence  that 
the  defendant  took  PatuUo's  interest  whatever  it  was ;  and,  as  PatuUo 
himself  might  have  been  sued  in  use  and  occupation,  the  technical  objec- 
tion, which  at  one  time  seemed  most  formidable,  is  obviated. 

Coleridge,  J. — I  agree.  If  PatuUo  was  not  in  as  lessee  under  the 
demise  by  deed,  this  action  may  be  maintained  against  the  defendant 
as  his  assignee.  Now  PatuUo  was,  it  appears,  admitted  to  hold  the 
premises  as  tenant  from  year  to  year,  on  the  terms  contained  in  the 
deed ;  but  he  never  was  in  under  the  deed  so  as  to  be  liable  to  be  sued 
on  the  covenants  in  it.  The  detention  of  the  parchment  by  the  plaintiff 
in  itself  is  a  fact  very  significant  of  what  their  intention  was :  but,  when 
that  is  coupled  with  the  express  agreement  that  PatuUo  should  not  be 
tenant  for  the  term  of  years  tiU  he  paid  the  money,  it  is  clear  what  waa 

meant. 

WiGHTMAN,  J. — The  evidence  was  that  the  defendant  took  possession 
of  these  premises  as  assignee  of  the  bankrupt  PatuUo ;  and  there  was 
ample  evidence  to  warrant  the  conclusion  that  he  elected  to  take  the 
interest  of  PatuUo  in  the  tenancy.  The  difficulty  was  that  there  was 
what  was,  in  form  at  least,  a  deed  under  the  plaintiff's  seal,  demising 
the  premises  to  PatuUo  for  a  term  of  years ;  and,  if  PatuUo  held  under 
a  demise  by  deed,  the  action  ought  to  have  been  in  covenant.  Then 
the  question  comes  to  be  whether  the  evidence  was  such  as  would  justify 
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♦QQII  *  J^^y  ^  inferring  that  PatuUo  did  not  *hold  under  the  deed 
^  Now  the  evidence  is  that  the  deed  \ras  ezecnted  in  dae  form: 
and  therefore  the  question  is  whether  the  jury  would  be  warranted  in 
inferring  that  at  the  time  of  the  execution  it  was  intended  bj  both  par- 
ties that  it  should  not  pass  any  present  interest ;  for  if  it  passed  anj 
interesse  termini  the  entry  by  Patullo  would  preclude  all  objections  to 
an  action  in  covenant.  But  there  was  evidence  enough  that,  by  the 
understanding  of  both  parties  at  the  time,  the  execution  was  not  to  take 
effect  till  the  remainder  of  the  100{.  had  been  paid,  and  that  the  instni- 
ment  was  left  in  the  custody  of  the  plaintiff,  not  merely  as  detaining 
the  parchment,  but  as  evidencing  the  intention  of  the  parties  that  the 
term  was  not  to  begin  till  that  payment  was  made.  There  were  circnnh 
stances  showing  that  such  was  the  intention :  and  the  passage  cited  from 
the  judgment  of  Parke,  B.,  in  Bowker  v.  Burdekin,  11  M.  &  W.  147, f. 
shows  that  the  question  is,  not  what  the  words  were,  but  what  was  the 
intention  at  the  time. 

Erlb,  J. — I  also  think  that  the  action  lies.  The  defendant  is  in  the 
position  of  Patullo,  whose  interest  has  vested  in  him.  Could  use  and 
occupation  have  been  maintained  against  Patullo  ?  There  was  an  agree- 
ment that  he  should  have  a  lease  by  deed  for  forty  years,  provided  he 
paid  down  1002. ;  and,  he  having  only  paid  502.,  he  was  let  into  posses- 
sion as  tenant  from  year  to  year,  on  the  terms  of  the  lease,  till  he 
should  pay  the  residue  and  entitle  himself  to  the  term.  Then,  says  the 
defendant,  that  is  alltrue,  but  a  deed  was  engrossed  on  parchment  and 
sealed,  the  plaintiff  signed  it,  and  used  the  words  <<  I  deliver  this  as  mj 
*QQ91  *^*  *^^  *deed."  Now  I  am  of  opinion  that,  if  it  was  at  the  time 
^  agreed  between  the  parties  that,  though  these  words  were  used, 
the  deed  should  not  operate,  it  would  not  operate.  There  was  evidence 
here,  from  which  I  draw  the  conclusion  that  it  was  not  intended  to 
operate ;  and  therefore  I  conclude  that  the  deed  was  never  so  delivered 
as  to  operate,  and  therefore  that  use  and  occupation  well  lies. 

Lord  Campbell,  C.  J. — I  wish  to  say,  in  case  I  have  not  expressed 
it  before,  that  I  should  attach  no  weight  whatever  to  what  the  grantor 
might  think  or  intend  when  he  delivered  the  instrument,  unless  I 
thought  that  it  was  intended  and  agreed  by  both  parties  that  the  deK* 
Very  should  operate  only  as  the  delivery  of  an  escrow. 

Rule  absolute. 
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The  QUEEN  v.  CHARLES  EYRE.     Nov.  19. 

Oo  ftn  appeal  againct  a  poor-rate,  the  respondenta  at  the  next  Session  required  the  appellant  tu 
prove  notice  of  appeal  to  the  proper  parties,  under  stat  41  G.  3,  c  23 ;  the  appellant  haring 
fitiled  to  do  bo,  the  Sessions  made  an  order  dismissing  the  appeal,  with  costs. 

Held,  that  the  Sessions  had  no  disereitou,  but  were  bound  to  enter  and  respite  the  appeal.  Th« 
order  dismissing  it  was  quashed,  as  made  without  jurisdiction ;  and  a  rule  to  enter  continuanoes 
and  hear  the  sidd  appeal  upon  the  merits  was  made  absolute. 

DowDESWELL,  in  this  term,  obtained  a  rule  calling  on  the  prosecntors 
to  show  cause  why  an  order  of  Sessions,  made  on  the  appeal  of  Charles 
Ejre  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Dedham, 
in  the  county  of  Essex,  should  not  be  quashed ;  and  why  the  keepers 
of  the  peace  and  justices  in  and  for  the  county  of  Essex  should  not 
enter  continuances  upon  the  said  appeal,  and  hear  and  determine  the 
same. 

*The  order,  which  had  been  brought  up  on  certiorari,  was  in  r^qqo 
the  following  terms.  ^ 

Essex.  Be  it  remembered  that,  at  the  General  Quarter  Sessions  of 
the  Peace,  &c.,  "  application  and  complaint  being  made  to  this  court 
by  the  Rev.  Charles  Eyre,  Clerk,  in  person,  setting  forth  that  he  is 
aggrieved  by  a  certain  rate  or  assessment  made  for  the  relief  of  the 
poor  of  the  parish  of  Dedham,  in  the  said  county,  on,"  &c.,  «<  and 
therefore  appealing  against  the  same,  and  counsel  appearing  for  and  on 
behalf  of  the  Churchwardens  and  Overseers  of  the  Poor  of  the  said 
parish  of  Dedham  in  support  of  the  said  rate ;  and  it  appearing  that 
proper  notices  have  not  been  given  by  the  said  appellant :  This  court 
doth  dismiss  the  said  appeal ;  and  it  is  hereby  ordered  to  be  dismissed 
accordingly.  And  it  is  further  ordered  by  this  court  that  the  said 
Charles  Eyre  do  pay  to  the  Churchwardens  and  Overseers  of  the  Poor 
of  the  said  parish  of  Dedham  the  sum  of  59Z.  7$.  Sd.  for  their  costs 
occasioned  by  the  said  appeal." 

From  the  affidavits,  on  both  sides,  it  appeared  that  a  vestry  of  the 
parish  of  Dedham  had  adopted  the  mode  of  rating  small  tenements, 
permitted  by  stat.  18  &  14  Vict.  c.  99,  and  that  the  rate  in  question 
was  made  in  that  mode.  The  appellant  contended  that  the  adoption 
was  void,  and  consequently  the  rate  bad ;  and  the  object  of  his  appeal  was 
to  raise  that  question.  He  had  appealed,  with  a  similar  object,  against 
a  previous  rate,  and  had,  on  that  occasion,  stated  in  his  notice  of  appeal, 
as  his  objection,  that  two  persons,  whom  he  named,  were  improperly 
omitted.  That  notice  was  served  on  the  churchwardens  and  overseers, 
and  also  on  the  two  persons  named ;.  but  the  Sessions  dismissed  the 
appeal  because  the  notice  did  not  specify,  and  was  not  served  r^nqj^ 
*on,  all  the  persons  who  would  be  affected  by  the  alteration ;  *• 
which  they  thought  necessary.  Subsequently  the  present  rate  was 
made,  on  10th  April,  1856.     At  the  next  Session,  after  his  present 
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appeal,  viz.  those  holden  in  July,  Mr.  Eyre  entered  his  appeal,  a&i 
appeared  in  person.  The  counsel  for  the  respondents  required  him  to 
prove  his  notice  of  the  appeal.  To  obviate  the  objection  which  had 
been  held  fatal  to  his  former  notice,  the  appellant  had,  on  this  occasioo, 
addressed  the  notice  to  each  of  the  persons  named  in  a  schedule,  whick 
was  apparently  a  copy  of  the  rate  book  of  the  parish,  and  contained 
the  names  of  the  owners  and  occupiers  of  434  tenements.  The  notice 
objected  to  the  rate  in  very  wide  terms,  because  those  persons  were  not 
rateci  when  they  ought  to  be  rated,  and  were  rated  when  they  onght  not 
to  be  rated,  and  were  rated  too  high  and  rated  too  low.  The  appel- 
lant having  failed  to  prove  service  of  the  notice  on  all  those  named, 
the  Sessions,  for  want  of  proof  of  the  notice,  and  no  other  reason,  dis- 
missed the  appeal  with  costs. 

T.  ChamherB  now  showed  cause. — Stat.  41  G.  3,  c.  23,  s.  6,  requires 
that,  <(  if  any  person  or  persons  shall  appeal  against  any  rate  or  assess- 
ment made  for  the  relie£-af  the  poor,  because  any  other  person  or  per- 
sons is  or  are  rated  or  assessed  in  such  rate  or  assessment,  or  is  or  are 
omitted  to  be  rated  or  assessed  therein,  or  because  any  other  person  or 
persons  is  or  are  rated  or  assessed  in  any  such  rate  or  assessment  at 
any  greater  or  less  sum  or  sums  of  money  than  the  sum  or  sums  at 
which  he,  she,  or  they  ought  to  be  rated  or  assessed  therein,  or  for  any 
*QQ^l  ^^^^^  cause  that  may  require  any  alteration  to  *be  made  in  sack 
^  rate  or  assessment  with  respect  to  any  other  person  or  persons, 
then  and  in  every  such  case  the  person  or  persons  so  appealing  for  the 
causes  aforesaid,  or  any  of  them,  shall  give  such  notice  of  appeal,  ia 
writing,  as  hereinbefore  mentioned,  not  only  to  the  churchwardens  or 
overseers  of  the  poor,  or  any  two  or  more  of  them,  but  also  to  the  other 
person  or  persons  so  interested  or  concerned  in  the  event  of  such  appeal 
as  aforesaid ;  and  such  other  person  or  persons  shall,  if  he,  she,  or  they 
shall  so  desire,  be  heard  upon  the  said  appeal ;  and  it  shall  be  lawful 
for  the  Court  of  General  Quarter  Sessions  of  the  Peace,  on  the  hearing 
of  such  appeal,  to  order  the  name  or  names  of  such  other  person  or 
persons  to  be  inserted  in  such  rate  or  assessment,  and  him,  her,  or  thea 
to  be  therein  rated  and  assessed  at  any  sum  or  sums  of  money,  or  to 
order  the  name  or  names  of  such  other  person  or  persons  to  be  struck 
out  of  such  rate  or  assessment,  or  the  sum  or  sums  at  which  he,  she,  or 
they  is  or  are  rated  or  assessed  therein,  to  be  altered,  in  such  manner 
as  the  said  Court  shall  think  right ;  and  the  proper  officer  of  the  said 
Court  shall  forthwith  add  to  or  alter  the  rate  or  assessment  accord- 
ingly.*' Before  this  enactment  it  was  not  necessary  to  give  notice  to 
any  one  but  the  officers  of  the .  poor,  under  stat.  17  G.  2,  c.  38,  s.  4, 
The  appellant,  in  the  present  case,  has  not  given  notice  to  the  persons 
whose  names  are,  if  he  succeeds  in  his  appeal,  to  be  added  to  the  rate. 
[Lord  Campbell,  C.  J. — But,  though  he  could  not  then  try  the  appeal, 
might  it  not  be  entered  and  respited  ?]   It  would  have  been  cruel  to  the 
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appellant  to  do  so,  as  it  is  impossible  that  he  should  ever  prove  notice 
to  all  these  parties ;  and  it  would  be  very  hard  on  the  parish  officers 
nho  have  come  prepared  to  try  *the  appeal.  [Coleridge,  J. —  r*QQ« 
I  think  it  has  been  considered  that,  in  cases  under  stat.  17  G.  2,  *- 
c.  38,  the  Sessions  have  no  discretion,  but  are  bound  to  enter  and  respite 
the  appeaL]  It  has  been  so  considered ;  but  this  is  a  different  statute ; 
and  the  Sessions  have,  in  general,  discretion  as  to  whether  they  will 
adjourn  or  not. 

Dowde9welly  contri. — ^The  appellant  had,  on  a  former  occasion,  given 
a  notice  of  appeal  which  was  good  enough :  but  the  Sessions,  on  the 
objection   of  the  respondents,  decided,  erroneously,  that  it  ought  to 
name  every  person  who  was  said  to  be  omitted.     Instead  of  contesting 
this  decision  the  appellant  yielded  to  it,  and  gave  a  notice  complying 
with  what  was  required.     The  present  objection  is  therefore  not  very 
gracious  ;  but  it  must  be  admitted  that  he  is  bound  by  stat.  41  G.  3,  c. 
23,  to  prove  notice  to  every  one  whom  he  has  named,  before  he  can  try 
the  appeaL     But  the  Sessions  had  no  jurisdiction  to  dismiss  his  appeal 
because  he  had  not  proved  notice.     They  were  bound  to  enter  and 
respite  it.     Stat.  9  G.  1,  c.  7,  as  to  appeals  against  orders  of  removal, 
enacts,  in  sect.  8,  that,  if  it  shall  appear  to  the  justices,  to  whom  the 
appeal  is  given,  <<  that  reasonable  time  of  notice  was  not  given,  then 
they  shall  adjourn  the  said  appeal  to  the  next  Quarter  Sessions,  and 
there  and  then  finally  hear  and  determine  the  same.''     This  enactment 
is  imperative ;  and  it  makes  no  difference  whether  there  has  been  no 
notice  at  all,  or  a  notice  not  in  reasonable  time  ;  Begina  v.  Justices  of 
London,  9  Q.  B.  41  (E.  C.  L.  R.  vol.  58).     Stat.  17  G.  2,  c.  38,  gives 
an  appeal  against  poor-rates.     By  sect.  4  the  person  aggrieved  by  a 
poor-rate  may,  "giving  reasonable  notice'*  to  the  officers  of  the  poor, 
♦app^l  to  the  next  General  or  Quarter  Sessions,  who  are  author-  i-^qot 
i«ed  and  required  "to  receive  such  appeal,  and  to  hear  and  finally  *■ 
determine  the  same ;  but  if  it  shall  appear  to  the  said  justices,  that 
reasonable  notice  was  not  given,  then  they  shall  adjourn  the  said  appeal 
to  the  next  Quarter  Sessions,  and  then  and  there  finally  hear  and  de- 
termine the  same."     These  words  are  nearly  the  same  as  those  in  stat. 
9  G.  1,  c.  7,  8.  8,  which  is  in  pari  materia ;  and  they  also  are  therefore 
imperative.     Stat.  41  G.  3,  c.  23,  commences  by  reciting  stat.  17  G.  2, 
^  38,  8.  6.     It  then  gives  powers  to  amend  the  rate,  which  were  not 
previously  given  to  the  justices.     By  sect.  4  it  requires  that  notices  of 
Appeal  against  rates  (alluding  to  the  notice  to  the  officers  of  the  poor, 
required  by  stat.  17  G.  2,  c.  38,  s.  4)  shall  be  in  writing,  and  shall 
state  the  grounds  of  appeal ;  and  by  sect.  6  it  requires  that,  if  the 
ground  of  appeal  be  the  insertion  or  omission  of  any  person  other  than 
the  appellant,  «  such  notice  of  appeal,  in  writing,"  shall  be  given  to 
^ose  persons  as  well  as  to  the  officers  of  the  poor.    There  is  no  express 
provision  as  to  what  is  to  be  the  effect  of  the  want  of  notice :  but  it  is 
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obviondlj  the  intention  of  the  Legislature  to  incorporate  the  proyisiou 
of  Stat.  17  G.  2,  c.  88,  s.  4.  If  those  are  incorporated,  the  SesHoia 
had  no  jurisdiction  to  dismiss  the  appeal ;  for  they  were  bound  to  ad- 
journ it. 

Lord  Campbell,  C.  J. — ^We  cannot  now  inquire  into  the  meriti. 
The  sole  question  for  us  is,  Whether  the  Sessions  pould  dismiss  the 
appeal?  or.  Whether,  though  there  was  no  notice,  they  were  bound  to 
adjourn  it  ?  I  am  of  opinion  that  they  are  so  bound.  It  has  long  been 
♦QQfil  ®^**^®^  *^**  *^®  enactments  in  stat.  9  G.  1,  c.  7,  s.  8,  and  *17  G. 
^  2,  c.  88,  s.  4,  are  obligatory,  and  that,  though  no  notice  at  all 
has  been  given,  the  Sessions  must  adjourn  the  appeal.  K  this  had  been 
refi  Integra,  I  should  hare  hesitated  before  I  so  construed  the  statute; 
for  I  think  it  would  have  been  better  if  a  discretion  had  been  intrusted 
to  the  Sessions :  but  the  contrary  is  now  settled.  Then  stat.  41  G.  3^ 
c.  23,  seems  to  me  to  have  the  effect  of  putting  the  party  interested  in 
the  same  situation  as  the  officers  of  the  poor.  They  may  be  respond- 
ents as  well  as  the  officers  of  the  poor ;  and  the  same  notice  is  to  bo 
given  to  them.  Then,  no  notice  being  given  to  them,  the  Sessions  most 
act  as  if  no  notice  was  given  to  the  officers  of  the  poor.  They  were 
not  at  liberty  to  dismiss  the  appeal,  but  were  bound  to  adjourn  it  to  the 
next  Sessions,  and  then  to  hear  it. 

CoLERiDQB,  J. — I  am  of  the  same  opinion.  It  is  only  by  reading 
the  two  Acts,  17  G.  2,  c.  88,  and  41  G.  8,  c.  23,  as  forming  one  Act, 
that  we  can  avoid  absurdity.  It  cannot  be  disputed  that  stat.  41  G.  3, 
c.  28,  does  not  repeal  stat.  17  G.  2,  c.  88.  Now  by  stat.  41  G.  3,  c 
23,  the  same  notice,  which,  by  the  earlier  Act,  must  be  given  to  the 
officers  of  the  poor,  must  be  in  writing  and  also  given  to  the  parties. 
If  there  is  no  such  notice  the  Sessions  have  no  discretion ;  they  mast 
respite  the  appeal  under  stat.  17  G.  2,  c.  88 ;  it  would  be  abemd  md 
inconsistent  if,  at  the  same  time,  they  had  discretion  to  dismiss  it  be- 
cause this  same  notice  was  required  by  stat.  41  G.  8,  c.  23.  To  avoid 
this  inconsistency  we  must  read  the  two  Acts  together. 

WiGHTMAN,  J. — I  agree  that  the  two  Acts  must  be  read  together, 
*9991  ^^^  ^^^^  ^^  provisions  as  to  insufficient  ^notices  contained  in 
^  the  earlier  Act  apply  to  the  same  notices  if  insufficient  under 
the  later  one. 

Erle,  J. — The  case  must  be  governed  by  the  two  Acts,  exactly  as 
if  stat.  41  G.  8,  c.  23,  in  terms  incorporated  stat.  17  G.  2,  e.  38. 

Rule  ab8olute.(a) 

(a)  See  Re^na  «.  Ejre  (April  29th,  1857),  7  E.  A  B. 
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The  QUEEN  v.  WILLIAM  KERSHAW.    Nov.  19. 

The  occupiers  of  property  in  a  parish  in  respect  of  which  they  are  liable  to  be  rated  to  the  high- 
way-rate are  entitled,  under  stat.  5  A  0  W.  4,  c.  50,  s.  6,  to  rote  at  the  election  of  surveyors ; 
though  they  are  not  actually  rated  to  the  last  highway  rate. 

On  appeal  against  the  appointment  or  election  of  surveyors  of  the 
highways  for  the  hamlet  of  Alverthorpe,  in  the  West  Riding  of  York- 
shire^  the  appeal  was  dismissed,  subject  to  the  following  case. 

Alverthorpe  is  a  hamlet  united  with  the  hamlet  of  Thomes  for  the 
maintenance  of  the  poor ;  and  the  two  hamlets  have  one  entire  poor- 
rate.  The  nomination  of  overseers  of  the  poor  for  the  joint  hamlets 
takes  place  at  Alverthorpe  in  one  year,  and  at  Thomes  in  the  succeed- 
ing year.  In  March,  1856,  the  nomination  of  overseers  of  the  poor 
took  place  at  Thomes.  Each  hamlet  maintains  its  own  highways,  levy- 
ing a  distinct  rate  for  that  purpose.  Each  hamlet  also  elects  its  own 
highway  surveyors.  There  was  no  nomination  of  overseers  of  the  poor 
»t  Alverthorpe  fdr  the  year  1856.  Previous  to  the  25th  March,  1856, 
a  notice  was  given  convening  a  meeting  of  the  inhabitants  of  Alver- 
thorpe, on  the  said  25th  day  of  March,  to  elect  highway  surveyors ; 
and  on  that  day  a  great  number  of  inhabitants  met  in  the  vestry,  and 
the  perpetual  curate  of  Alverthorpe  was  *duly  elected  chairman  r*^  aa/^ 
of  the  said  meeting.  It  was  then  proposed  and  carried  that  *- 
the  meeting  should  be  adjourned  to  the  school  room  of  the  said  hamlet 
of  Alverthorpe.  The  meeting  of  inhabitants  accordingly  adjourned  to 
the  room.  William  Kershaw  and  Robert  Adams  were  then  proposed 
and  seconded,  as  and  for  the  surveyors  of  the  said  highways,  on  one 
side,  and  Mark  Harrap  and  William  Teale  were  proposed  and  seconded,  on 
the  other  side.  On  a  show  of  hands  the  election  was  declared  in  favour 
of  Kershaw  and  Adams.  A  poll  was  demanded  and  granted  for  Harrap 
and  Teale.  The  chairman  of  the  meeting  was  then  requested  by  both 
parties  to  take  the  poll,  and  was  requested  on  the  part  of  Kershaw  and 
Adams  not  to  receive  the  votes  of  persons  who  were  not  rated  in  the 
last  highway-rate  for  the  hamlet  of  Alverthorpe,  which  was  made  on 
the  4th  June,  1855.  The  chairman  said  he  should  allow  all  inhabi- 
tants of  Alverthorpe  to  vote  who  were  included  in  the  last  poor-rate, 
ivhich  poor-rate  was  made  on  the  28th  January,  1856,  and  should  take 
the  poor-rate  for  his  guide.  Accordingly  all  the  persons  who  voted  at 
sach  election  were  persons  rated  to  the  relief  of  the  poor ;  and  many 
such  persons  tendered  their  votes  for  and  were  permitted  to  vote  for 
Kershaw  and  Adams ;  Kershaw  himself  being  of  the  number.  No  evi- 
dence was  given  that  any  persons  whose  names  were  not  in  the  said 
poor-rate  tendered  their  votes  for  Kershaw  and  Adams.  A  consider- 
able number  were  not  rated  to  the  last  highway-rate  of  4th  June,  1855 ; 
bat  all  those  voters  who  were  rated  to  the  highway  rate  were  also  rated 
in  the  poor-rate.    Amongst  those  who  voted  were  several  persons  who 
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vere  within  the  limits  of  the  borough  of  Wakefield,  a  part  of  the  hamlet 
*innn  ^^  Alverthorpe  being  within  the  *borough  of  Wakefield  and  the 
^  district  of  the  Local  Board  of  Health  to  which,  in  the  said 
borough  of  Wakefield,  The  Public  Health  Act,  1848,  has  been  applied. 
Some  of  such  last-mentioned  persons  voted  for  Kershaw  and  Adams, 
and  some  for  Harrap  and  Teale.  At  the  conclusion  of  the  poll  Harrap 
and  Teale  had  a  majority ;  and  the  chairman  declared  the  same,  and 
that  Harrap  and  Teale  were  duly  elected.  On  an  appeal  against  their 
election,  it  was  contended  for  the  appellant  that  the  poll  was  inTalid 
because  no  person  ought  to  have  been  permitted  to  vote  at  the  election 
who  was  not  actually  rated  to  the  said  highway-rate  of  4th  June,  1855 ; 
and  sect.  5  of  stat.  5  &  6  W.  4,  c.  50,  was  relied  upon  as  explaining 
that  the  word  « Inhabitant,''  in  sect.  6,  means  a  person  rated  to  the 
highway-rate.  On  the  other  hand  it  was  contended  by  the  respondents 
that  under  the  provisions  of  stat.  5'  &  6  W.  4,  c.  50,  all  persons  inhabit- 
ing the  said  hamlet  of  Alverthorpe,  assessed  to  or  liable  to  contribute 
to  the  poor-rate  for  the  united  hamlets  of  Alverthorpe  and  Thomea, 
were  duly  qualified  to  vote  in  the  election  of  surveyors  of  the  highways 
for  the  hamlet  of  Alverthorpe.  The  Court  of  general  Quarter  Sessions 
held  that  the  poor-rate  book  was  properly  acted  upon  by  the  chairman 
in  the  reception  of  votes  at  the  election,  and  therefore  dismissed  the 
appeal.  The  court  found,  as  a  matter  of  fact,  that  the  appellants  had 
protested  against  the  poor-rate  book  being  used  for  the  purpose  of  taking 
the  names  of  the  persons  entitled  to  vote  at  the  election,  and  that,  as  a 
matter  of  fact,  they  did  not  acquiesce  in  the  use  of  such  book  for  such 
purpose.  The  counsel  for  the  respondents  submitted,  as  a  matter  of 
law,  that  the  appellants,  by  not  withdrawing  from  the  election  but  going 
*10091  ^^  *^  P°'^  *their  votes  according  to  the  poor-rate  book,  and 
•^  taking  their  chance  of  the  result  of  the  poll  being  favourable 
to  themselves,  were  estopped  from  afterwards  objecting  to  the  legality 
of  such  mode  of  proceeding. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  persons 
rated  in  the  poor-rate  book  were  legally  entitled  to  vote  at  such  elec- 
tion, taking  into  account  the  circumstances  before  detailed,  then  the 
judgment  of  the  Court  of  general  Quarter  Sessions  is  to  be  confirmed; 
otherwise  the  election  of  Harrap  and  Teale  is  to  be  quashed. 

On  the  case  being  now  argued  this  Court  expressed  much  doubt  as 
to  whether  the  case  ought  not  to  be  restated,  as  the  facts  were  not 
clear.  Ultimately  however  this  Court  understood  the  Sessions  to  mean 
to  state  that  the  chairman  of  the  meeting  had  received  the  votes  of 
persons  possessed  of  property,  in  respect  of  which  they  were  liable  to 
be  rated  to  the  highway-rates  of  Alverthorpe,  whether  actually  rated  to 
the  last  highway-rate  or  not,  some  of  whom  were  resident  in  Wakefield; 
and  that  he  had  used  the  poor-rate  as  evidence  to  assist  him  in  deter- 
mining whether  the  persons  tendering  their  votes  were  possessed  of 
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Buch  property ;  and  that  the  votes  of  persons,  not  rated  to  the  highway- 
rate  but  liable  to  be  rated,  turned  the  scale  at  the  election :  and  that 
the  question  of  law,  intended  to  be  put  to  this  Court,  was  whether  per- 
sons liable  to  be  rated  but  not  actually  rated  were  entitled  to  vote. 
Only  those  parts  of  the  argument  bearing  upon  this  hypothesis  of  fact, 
and  upon  the  assumed  question  of  law  arising  therefrom,  are  reported. 

Pickering  and  A.  J.  JohnatoVy  in  support  of  the  judgment  of  Ses- 
sions.— The  General  Highway  Act  (5  &  6  *W.  4,  c.  60),  sect.  r^^t^/^Aq 
6,  enacts  that  "the  inhabitants  of  every  parish  maintaining  its  *■ 
own  highways,  at  their  first  meeting  in  vestry  for  the  nomination  of 
overseers  of  the  poor  in  every  year,  shall  proceed  to  the  election"  of 
surveyors.  "  Provided  always,  that  in  any  parish  where  there  is  no 
meeting  in  the  year  for  the  nomination  of  overseers  of  the  poor,  the 
inhabitants  contributing  to  the  highway-rate  shall  meet"  on  25th  March 
to  elect  surveyors.  By  sect.  27  a  highway-rate  is  to  be  assessed  by  the 
surveyor  on  all  property  liable  to  be  rated  to  the  relief  of  the  poor ; 
which  is  to  extend  to  such  woods,  mines,  quarries,  and  other  heredita- 
ments as  have  heretofore  been  usually  rated  to  the  highways.  So  that 
every  person  liable  to  the  poor-rate  is  also  liable  to  be  rated  to  the 
high  way-rate  by  the  surveyor.  There  may  be  persons  liable  to  the 
highway-rate  who  are  not  liable  to  the  poor-rate ;  but  it  is  not  asserted 
that  the  votes  of  any  such  persons  were  rejected.  The  question  there- 
fore is  whether  persons  rateable  but  not  actually  rated  to  the  highway- 
rate  are  inhabitants  entitled  to  vote.  The  general  policy  is  to  give  the 
franchise  to  those  liable  to  contribute.  The  occupiers  of  land,  whether 
resident  or  not',  are  inhabitants  and  parishioners,  and  as  such  may  vote ; 
Jeffrey's  Case,  5  Rep.  66  a,  67  b.  Sect.  5  of  The  General  Highway 
Act  gives  an  extended  meaning  to  several  words,  and,  amongst  othera, 
to  « inhabitant,"  which  shall  be  understood  "  to  include  any  person  rated 
to  the  highway-rate."  It  does  not  here  appear  that  the  vote  of  any  such 
person  was  rejected. 

iJ.  ffallj  contrd.. — The  franchise  is,  by  sect.  6,  given  to  "  inhabit- 
ants," which  word,  by  sect.  6,  includes  those  *rated  to  the  high-  r^-t  a^^ 
Tray-rate :  and  it  is  those  "  contributing"  to  the  highway-rate,  *■ 
not  those  who  shall  be  liable  to  contribute,  that  are  directed  to  meet ; 
sect.  6.  [Erle,  J. — That  construction  would  seem  to  exclude  those 
vho  being  rated,  have  paid  their  rates;  they  are  not  contributing, 
though  they  have  contributed.] 

Lord  Campbell,  C.  J. — The  point  made  at  the  election  seems  to 
have  been,  that  no  person  had  a  right  to  vote  unless  actually  rated  to 
the  highway-rate ;  and  the  poor-rate  seems  to  have  been  used,  not  as 
conclusive  that  the  parties  named  in  it  had  a  right  to  vote,  but  as  evi- 
dence that,  though  not  rated  to  the  highway-rate,  the  persons  in  ques- 
tion were  occupiers  of  property  in  respect  of  which  they  were  liable  to 
be  rated ;  and  the  question  of  law  submitted  to  us  I  understand  to  be^ 
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whether  such  persons  had  a  right  to  vote.  I  am  of  opinion  that  under 
Stat.  5  &  6  W.  4,  c.  50,  a  person  occupying  property,  in  respect  of  which 
he  is  liable  to  contribute  to  the  highway-rate,  is  entitled  to  vote,  wh^ 
ther  actually  rated  or  not.  If  there  were  no  interpretation  clause  this 
seems  clear  ;  for,  by  sect.  6,  <(  the  inhabitants  of  every  parish  maintain- 
ing its  own  highways,  at  their  first  meeting  in  vestry  for  the  nomination 
of  oiT^rseers  of  the  poor  in  every  year,'*  shall  elect  the  surveyor.  What 
would  « inhabitant"  mean,  when  so  used,  if  this  sentence  stood  alone! 
Him  who  has  property  in  respect  of  which  he  is  liable  to  be  assessed  to 
contribute  to  highways.  The  inhabitant  of  a  parish,  in  reference  to  a 
parochial  tax,  is  the  person  having  property  in  respect  of  which  he  is 
liable  to  that  tax.  When  we  look  on  further  this  construction  is 
strengthened.  It  can  hardly  be  supposed  that  when  there  is  no  such 
*1 00*^1  ™®®*^^g  ^^^  election  is  to  be  by  a  different  *class  of  voters :  but 
^  the  proviso  is,  that  in  such  a  case  <<  the  inhabitants  contributing 
to  the  highway-rate  shall  meet"  and  elect  the  surveyors.  I  think  that 
word  "contributing"  does  not  mean  only  those  who  have  contributed 
or  already  are  assessed  to  a  rate  already  made,  but  includes  all  who 
are  liable  to  be  assessed  to  a  rate  if  one  were  now  made ;  and  this  is  a 
reasonable  construction ;  for  it  is  important  to  those  who  are  so  liable 
that  there  should  be  a  proper  person  to  be  surveyor,  as  he  will  have  the 
power  to  assess  them  to  the  next  rate,  whether  heretofore  they  have 
been  assessed  or  not*  I  think,  therefore,  that  not  only  those  rated  bat 
those  rateable  were  entitled  to  vote :  and,  that  being,  as  I  conceive,  the 
point  really  in  dispute,  the  judgment  should  be  affirmed. 

Coleridge,  J. — It  is  distressing  to  have  to  answer  a  case  without 
having  a  distinct  statement  of  the  question.     I  am  prepared  to  give  an 
opinion  as  to  what  is  the  construction  of  the  Act ;  but  I  do  not  really 
know  how  the  Sessions  ought  to  have  acted,  or  what  it  is  they  ask  of 
us.     If  they  mean  to  ask  if  the  being  on  the  poor-rate  was  a  test  of 
the  qualification  to  vote,  I  answer  certainly  not.     If  they  only  say  that 
it  was  used  as  evidence  that  the  persons  voting  were  possessed  of  rate- 
able property,  and  ask  if  such  persons,  though  not  rated  to  the  high- 
way-rate, were  entitled  to  vote,  I  answer,  Yes.     If  we  look  at  sects. 
5  and  6,  we  find  that  the  qualification  depends  on  the  highway-rate 
alone,  and  that  the  doubt  is  if  the  Act  means  to  entitle  a  person  to  vote 
only  if  actually  on  a  highway-rate,  or  if  it  be  enough  that  he  is  occu- 
pier of  property  subjecting  him  to  be  rated.   After  some  doubt,  I  think 
*1  nOfSl  ^^  oceans  the  latter.    When  you  speak  of  rate-payers  as  a  class, 
^  *you  do  not  speak  with  reference  to  those  paying  a  particolar 
rate,  but  to  those  paying  rates  generally ;  and  in  this  case  I  think  that 
« inhabitants  contributing  to  the  highway-rate"  means  the  class  of  high- 
way-rate payers.     It  is  not  suggested  that  any  person  of  this  class  hai 
been  excluded ;  and  the  poor-rate  gave  reasonable  prim&  facie  evidence 
that  those  on  it  were  within  that  class. 
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WiGHTMAN,  J. — The  judgment  of  the  Sessions  is  to  be  confirmed  "if 
the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  persons  rated 
in  the  poor-rate  book  were  legally  entitled  to  vote  at  such  election, 
taking  into  account  the  circumstances  before  detailed."  Looking  at 
the  case  for  those  circumstances,  we  find  that  the  chairman  at  the  meet- 
iDg  was  requested,  on  behalf  of  the  appellant,  «  not  to  receive  the  votes 
of  persons  who  were  not  rated  in  the  last  highway-rate  ;"  and  at  Ses- 
sions his  contest  was  that  « inhabitant"  «  means  a  person  rated  to  tho 
highway-rate."  So  I  think  it  sufficiently  appears  that  the  real  dispute 
is,  whether  the  voter  must  be  actually  assessed  to  the  highway-rate,  or 
if  it  is  enough  that  he  is  liable  to  be  assessed.  I  have  great  difficulty 
in  saying  that  in  this  Act  « inhabitant"  means  a  person  not  actually 
rated ;  for  the  interpretation  clause,  sect.  5,  says  that  the  word  «« inha- 
bitant" shall  be  understood  "to  include  any  person  rated  to  the  high- 
way-rate." That,  it  IS  true,  may  mean  to  include  such  persons  in  addition 
to' others,  and  not  to  exclude  those  not  rated.  Some  weight  may  be 
given  to  the  latter  part  of  sect.  6,  as  showing  that  the  inhabitants  are 
not  only  to  be  those  rated,  but  those  contributing  to  the  rate ;  but  I 
We  had  much  difficulty  in  holding  that  this  word  "means  liable  j-^jq^^ 
to  any  such  rate.  It  may,  however,  mean  that ;  and,  as  that  ^ 
meaning  is  no  doubt  reasonable,  I  agree  with  the  rest  of  the  Court  that 
the  judgment  should  be  affirmed. 

Erle,  J. — I  think  the  judgment  right  on  the  question  of  law,  which 
I  take  to  be,  Whether  the  occupiers  of  property  in  respect  of  which 
they  were  liable  to  be  rated  to  the  highway-rate,  but  who  were  not 
actually  rated,  were  entitled  to  vote.  This  being  an  election  in  a  year 
when  there  was  no  annual  meeting  for  the  appointment  of  overseers, 
the  case  falls  within  the  latter  part  of  sect.  6  ;  and  there  the  descrip- 
tion is  "inhabitants  contributtn^  to  the  highway-rate:"  and  it  is  said 
that  no  inhabitant  falls  within  this  description  unless  he  has  contributec2 
to  the  last  rate  made.  But  it  seems  to  me  that  he  who  will  contribute 
to  the  next  rate  is  as  much  within  the  present  tense  "contributing"  as 
he  who  has  contributed  to  the  last.  It  seems  to  me  a  definition  of  a 
class,  and  that  the  circumstance  of  his  being  rated  or  not  to  the  last 
rate  is  excluded  from  the  definition  altogether.  I  have  looked  with 
some  attention  to  the  point,  which  weighs  so  much  with  my  brother 
Wightman,  arising  on  the  interpretation  clause.  If  the  section  had  said 
"  inhabitant"  shall  mean  one  rated  and  no  other,  it  would  have  been 
decisive;  but  I  think  the  word  "include"  is  used,  throughout  the  sec- 
tion, by  way  of  extension ;  as  "  <  church'  shall  be  understood  to  include 
chapel  ;'*  and  that  when  it  is  intended  to  make  an  excluding  definition 
the  phrase  is  altered;  as  " Petty  Sessions"  shall  be  understood  "^o 
mean  the  petty  session  or  petty  sessions  held  for  the  division  or  place." 
There  is  the  more  reason  for  adopting  this  construction,  as  the  qualifi- 
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*1  oom  cation,  that  the  voters  shall  he  rateable  and  *actiially  rated  and 
■*  paying  rates,  is  common  in  Acts,  and  there  is  no  difficulty  in  ex- 
pressing it.     No  words  of  that  kind  are  to  be  found  here.     Therefore, 
on  the  point  of  law,  I  think  the  judgment  right. 

Judgment  affirmed. 


The  QUEEN  v.  The  SOUTHWARK  and  VAUXHALL  Water  Com- 

pany.     Nov.  19. 

A  wntcr  company  wero  occupants  of  pipes  under  the  surface  of  the  soil  in  a  parish  in  which  the 
provisions  of  The  General  Lighting  Act  (3  A  4  W.  4,  c.  00)  had  been  adopted.  Th«  puuh 
was  within  the  Metropolitan  district.  In  a  lighting  rate  imposed  under  The  Metropoliraa 
Local  Management  Act,  the  Company  wore  rated  as  coming  within  the  description  in  tecw  165 
of  occopanta  of  "  houses,  buildings,  and  property,  other  than  land/'  at  a  rate  three  times  grsatet 
than  that  at  whioh  the  occupiers  of  land  were  rated. 

Held,  that  they  were  rateable  at  the  lower  rate,  as  occupiers  of  land. 

On  appeal  by  The  Southwark  and  Vauxhall  Water  Company  against 
a  lighting  rate,  made  by  the  parish  officers  of  St.  Mary,  Putney,  in 
pursuance  of  an  order  issued  by  the  vestry  and  district  board  of  works 
under  the  provisions  of  the  158th  and  following  sections  of  stat.  18  & 
19  Vict.  c.  120  (The  Metropolis  Local  Management  Act),  the  Court  of 
Quarter  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

The  appellants  are  constituted  under  stat.  8  &  9  Vict.  c.lxix.,(a)  which 
united  the  Southwark  Water  Company  and  the  Vauxhall  Water  Works 
Company  into  one  corporation,  to  be  called  The  Southwark  and  Vaux- 
hall Water  Company.  (It  is  agreed  that  this  Act  of  Parliament  and 
the  other  Acts  mentioned  in  this  case  shall  be  taken  as  part  thereof.) 
In  pursuance  of  the  *requirement8  of  The  Metropolis  Water 
Act,  1852,(6)  and  the  powers  of  The  Southwark  and  Vauxhall 
Water  Act,  1852,(c)  the  appellants  have  constructed  extensive  work* 
at  Hampton  on  the  banks  of  the  Thames,  whence  they  take  their  pre- 
sent supply.  The  water  is  pumped  from  Hampton  through  a  coudait 
main  to  the  Company's  works  at  Battersea,  where  it  is  filtered;  and, 
when  filtered,  it  is  distributed  to  various  localities  by  means  of  sapplj 
mains  and  pipes  radiating  from  Battersea.  The  conduit  main  passes 
through  the  parish  of  Putney;  and  the  Company  also  supply  w  iter  in 
that  parish.  The  conduit  main,  the  supply  mains,  and  the  supply  pipes 
in  the  parish  of  Putney,  are  all  laid  under  the  soil  of  the  public  roads 
and  streets.  The  Company  have  no  works  in  the  parish ;  nor  are  they 
owners  of  any  land,  buildings,  or  property  therein  except  the  abo?e- 

(a)  Local  and  personal,  public.  "For  uniting  the  Vauxhall  and  Southwark  Water  Cospuia 
into  one  company,  to  be  called  The  Southwark  and  Vauxhall  Water  Company,  a&d  for  exteadiag 
the  works  of  the  said  Company/' 

(6)  15  &  16  Vict.  c.  84. 

(c)  15  A  16  Viot  c.  clriii.,  local  and  personal,  public. 
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mentioned  mains  and  pipes.  The  parish  of  Putney,  prior  to  the  pass- 
ing of  Stat.  18  &  19  Vict.  c.  120  (The  Metropolis  Local  Management 
Act),  was  lighted  under  the  provisions  of  stat.  3  &  4  W.  4,  c.  90  (The 
General  Lighting  Act):  but  it  is  now  lighted  under  the  Metropolis 
Local  Management  Act.  Stat.  18  &  19  Vict.  c.  120,  s.  1G5,  provides : 
"That  in  every  parish  or  part  of  a  parish  in  which,  at' the  time  of  the 
passing  of  this  Act,"  the  General  Lighting  Act  <«  is  in  force,  the  owners 
and  occupiers  of  houses,  buildings,  and  property,  other  than  land,  shall 
be  rated  to  every  lighting  rate  made  under  this  Act  at  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the  owners  and  occupiers 
of  land  shall  be  rated  in  such  lighting  rate ;  and  in  every  parish  or 
part  of  a  parish  in  which,  under  any  other  Act,  land  is  now  rated,  in 
respect  of  *expenses  of  lighting,  at  a  less  amount,  in  proper-  r:jc-iA-iA 
tion  to  the  annual  value  thereof,  than  houses,  or  is  now  wholly  ^ 
exempted  from  being  rated  in  respect  of  such  expenses,  such  land  shall 
continue  to  be  rated  to  every  lighting  rate  made  under  this  Act,  at 
such  less  amount,  or,  where  such  land  is  now  wholly  exempted  as  afore- 
said, shall  be  wholly  exempted  from  such  rate."  The  rate  which  is  the 
subject  of  the  present  appeal  was  a  rate  and  assessment  on  houses, 
buildings,  and  property  other  than  land  at  the  rate  of  la.  in  the  pound, 
and  upon  land  at  the  rate  of  four  pence  in  the  pound.  The  appellants 
were  rated  and  assessed  for  their  property  aforesaid  at  1«.  in  the  pound : 
and  they  appealed,  upon  the  ground  that  they  were  occupiers  of  hiud 
only  within  the  meaning  of  the  165th  section  of  the  Metropolis  Local 
llanagement  Act,"  and,  consequently,  liable  to  be  rated  at  four  pence 
only  instead  of  Is.  in  the  pound.  The  questions  for  the  opinion  of  the 
Court  are : 

Ist.  Whether  the  appellants  are  liable  to  be  rated  to  lighting  rates 
made  under  The  Metropolis  Local  Management  Act  as  owners  of  land, 
or  as  owners  and  occupiers  of  houses,  buildings,  and  property  other  than 
land. 

If  the  appellants  are  liable  to  be  rated  for  the  whole  or  any  part  of 
their  said  property  at  the  lower  amount,  the  above  rate  is  to  be  quashed. 

If  they  are  liable  to  be  rated  for  the  whole  of  their  said  property  at 
the  higher  amount,  the  rate  is  to  be  confirmed. 

Knapp  and  0* Connelly  in  support  of  the  rate.(a) — *The  ques-  r»-ir)i-i 
tion  depends  on  the  construction  of  stat.  18  &  19  Vict.  c.  120.  ^ 
By  9ect.  161  property  is  to  be  rated  as  in  the  poor-rate.  No  doubt 
the  occupiers  of  pipes  are  occupiers  of  land,  and,  as  such,  rateable  to 
the  poor ;  Regina  v.  East  London  Waterworks  Company,  18  Q.  B.  705 
(£.  C.  L.  B.  vol.  83).  But  sect.  165,  under  certain  circumstances,  puts  a 
higher  rate  on  ^^houses,  buildings,  and  property,  other  than  land."    In 

(a)  Befoto  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Erie,  Js.  The  argument  was  not 
completed  on  this  day,  but  was  resumed  on  November  20  and  November  21,  before  tho  same 
Judges. 
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its  extended  sense  the  word  land  includes  all  real  property ;  so  that, 
strictly  speaking,  the  occupier  of  a  house  occupies  land ;  in  this  sectioa 
it  must  be  used  in  a  more  restricted  sense.     That  sense  must  be  tliat  of 
land  occupied  for  agricultural  purposes,  as  distinguished  from  land  occu- 
pied as  a  site  for  a  house,  building,  or  other  similar  property,  in  whick 
must  be  included  pipes.     In  Regina  v.  Midland  Railway  Company,  4  £. 
&  B.  958  (E.  C.  L.  R.  vol.  82),  a  local  lighting  Act  imposed  a  lightmg 
rate  on  the  occupiers  of  all  "  houses,  counting-houses,  brewhouses,  and 
all  buildings,  erections,  works,  and  tenements  and  hereditaments,  except 
as  thereinafter  mentioned."    The  exception  was  that  occupiers  of  houses 
under  5Z.  should  not  be  charged ;  <<  nor  should  any  person  be  charged  with 
or  rated  in  or  by  any  such  rates  or  assessments  for  or  on  acconnt  of  any 
land  whatsoever.*'     The  question  was,  whether  the  Company  were  rate- 
able as  occupiers  of  the  line  of  railway,  which  depended  upon  whether 
it  was  land  or  not.     The  Court,  in  giving  judgment,  say :  •-«  Beading 
the  two  clauses  together,  as  comprehending  all  real  property,  we  think 
that  the  exemption  extends  only  to  land  used  for  the  purposes  of  agri- 
culture, or  gardening,  or  any  kind  of  mere  vegetation,  together  with 
the  roads  and  other  matters   that   are   ancillary  to   those  purposes; 
♦10191  *^^^  ^^^^  hereditaments  in  which  capital  has  been  invest-ed  for 
^  habitation,  or  for  purposes  of  profit,  from  manufacturing  or 
p[iechanical  industry,  are  to  be  rated.     According  to  this  construction, 
the  line  of  a  railway  is  liable."     And,  by  the  same  reasoning,  the  land 
occupied  by  pipes  would,  under  that  Act,  have  been  liable,  and  under 
this  are  liable  to  the  higher  rate.     [Erle,  J. — The  Court  has  rather 
gone  on  the  supposition  that  the  Legislature,  in  such  Acts,  meant  to 
distinguish  between  urban  property,  being  that  w^hich  is  the  most  bene- 
fited by  the  purposes  for  which  the  rate  is  to  be  raised,  and  rural  pro- 
perty, being  that  which  is  less  benefited.     What  species  of  property  is 
less  benefited  by  lighting  than  pipes  three  feet  under  ground  ?]    They 
are  accessories  to  the  habitations ;  they  would  be  of  no  value  unless  the 
houses  were  inhabited.     [Erle,  J. — The  vegetables  in  the  market  gar- 
den are  consumed  in  the  town  just  as  the  water  is ;  and  the  value  of 
the  garden  is  enhanced  by  increased  habitation  in  the  same  way  as  that 
of  the  pipe  ;  yet  the  garden  is  rural.]     The  idea  of  the  Legislatore  as 
to  what  was  rural  appears  by  sect.  163,  where  they  impose  a  lower 
sewer  rate  on  <<  all  land  used  as  arable,  meadow,  or  pasture  ground 
only,  or  as  woodland,  orchard,  market  garden,  hop,  herb,  flower,  fruit, 
or  nursery  ground.*'     The  pipes  are  not  land;  Chelsea  Waterworks 
Company  v.  Bowley,  17  Q.  B.  358  (E.  C.  L.  R.  vol.  79). 

Garth ^  contri,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — I  think  this  is  a  very  clear  case.     We  are 

called  upon  to  say.  Whether  the  appellants  are  Uable  to  be  rated  to 

*1 01  ^1  '^S^^^^g  rates  under  the  *Metropolis  Local  Management  Act 

^  as  owners  of  land  or  as  owners  and  occupiers  of  houses,  buildr 
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ings,  and  property  other  than  land  ?  I  think  the  object  of  the  Legis- 
lature in  making  the  distinction  between  different  descriptions  of  pro<- 
perty,  was  that  the  higher  rate  should  be  thrown  on  the  class  of  pro- 
perty which  derives  superior  benefit  from  lighting,  and  the  lower  rate 
on  the  class  which  derives  less  benefit.  That  is  the  key  to  the  inter- 
pretation of  the  Act.  It  is  not  possible  to  contend  that  this  species 
of  property  derives  much  benefit  from  lighting;  though  the  parish  cf 
Putney  were  to  remain  in  perpetual  darkness,  the  water  would  flow 
through  these  subterraneous  pipes  equally  well.  Then,  are  the  words 
used  suflScient  to  include  this  species  of  property  ?  The  owners  and 
occupiers  of  <<  houses,  buildings,  and  property,  other  than  land,  shall 
be  rated  to  every  lighting  rate**  thrice  as  high  as  "  owners  and  occu- 
piers of  land."  "Property**  here  evidently  means  property  of  the 
same  sort  as  houses  and  buildings.  But  the  appellants  are  not  rated  as 
being  occupiers  of  pipes  ;  they  are  rated  as  being  occupiers  of  the  land 
which  they  occupy  by  means  of  those  pipes.  They  are  rated  in  respect 
of  land  which  cannot,  in  any  sense,  be  said  to  be  houses  or  buildings, 
or  property  of  that  sort.  We  derive  no  assistance  from  decisions  on 
other  acts.  The  land  tax  Acts  were  passed  with  quite  different  objects ; 
the  language  in  the  Act  construed  in  Begina  v.  Midland  Railway  Com- 
pany, 4  E.  &  B.  958  (E.  C.  L.  R.  vol.  82),  was  very  different. 

Coleridge,  J. — I  am  of  the  same  .opinion.  It  is  sought  to  impose  a 
higher  rate  on  these  parties  than  on  *those  who  are  occupiers  r^iA-.^ 
of  land.  If  that  burthen  is  cast  on  them  at  all,  it  is  by  sect.  ^ 
165.  By  an  earlier  section  (168)  land  used  in  certain  specified  ways 
was  to  be  assessed  at  a  lower  rate  to  sewer  rates ;  and  we  are  asked  to 
infer  that  in  this  section,  relating  to  lighting  rates,  land  is  to  be  restricted 
to  land  used  in  similar  ways.  But  the  argument  from  that  provision 
makes  the  other  way.  The  restrictions  in  sect.  163,  being  omitted  in 
sect.  165,  were  probably  intended  to  be  omitted ;  and  the  reason  why  is 
apparent ;  sect.  165  is  applicable  only  where  the  General  Lighting  Act 
had  been  adopted ;  and  the  intention  was  to  preserve  the,  exemptions 
already  in  force,  without  alteration.  Then  taking  these  words  alone, 
and  seeing  that  the  appellants  would  be  rateable  only  as  occupiers  of 
land,  they  are  clearly  not  to  be  rated  at  the  higher  rate. 

WiGHTMAN,  J. — The  sewer-rate  and  the  highway-rate  are  distinct 
rates  imposed  in  distinct  sections.  In  sect.  165  the  Legislature  evi- 
dently contemplated  the  vested  benefit  which  land  in  parishes,  under 
the  Lighting  Act,  had  over  houses.  The  rate  is  to  be  as  the  poor-rate. 
Pipes  are  not  rateable  per  se,  but  only  because  the  owner  by  them 
occupies  land.  So  being  an  occupier  of  land,  in  such  parishes  he  is 
liable  to  the  lower  rate.  The  section  as  to  sewer-rates  does  not  apply 
to  lighting  rates. 

Erle,  J. — The  appellants  occupy  land  in  which  are  pipes.  They  do 
this  in  a  parish  where  there  is,  by  statute,  a  higher  lighting  rate  on 
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those  who  occupy  houses,  buildings  and  property  other  than  land  tkaa 
*1 01  '1  ^^  those  who  occupy  land.  And  the  question  is,  what  does 
^  '^'land  mean  in  this  Act  ?  Land  generally  includes  all  real  pro- 
perty ;  but  here  it  is  used  in  the  sense  of  land  other  than  houses,  build- 
ings, and  such  property,  as,  being  used  for  habitation,  is  most  benefited 
by  lighting.  On  such  property  a  higher  rate  is  imposed  from  which 
other  land  is  exempt.  In  the  case  of  a  sewer-rate  they  have  defined 
the  exemption  differently ;  and  if  the  exemption  from  the  lighting  rate 
had  been  in  the  same  terms  our  decision  might  have  been  different. 
But  pipes  are  not  houses,  or  property  of  that  kind.  The  mains  are 
not  connected  with  habitation  within  the  parish,  as  the  service  pipes 
are  ;  they  are  means  ancillary  to  bringing  the  water  from  its  source  to 
the  parishes  in  which  it  is  to  be  used.  Speaking  for  myself  alone,  I 
cannot  think  that  the  profit  made  by  the  use  of  the  water  in  a  different 
district  should  be  taken  into  account  at  all  in  rating  the  occupiers  of 
the  land  by  the  mains.  Bate  quashed. 


PALMER  V.  The  JUSTICE  ASSURANCE  Society.     Nov.  20. 

Where  judgment  has  been  rocorered  ogainst  a  joint  stock  company,  a  Judge  of  any  Court  sittiBg 
at  Chambers  has  the  same  jurisdiction,  under  stiit.  7^8  Vict  o.  110,  s.  68,  to  order  eiecndoa 
to  issue  against  a  shareholder  as  a  judge  of  the  Court  in  which  judgment  was  obtained. 

Qncei'ef  whether  the  Court  have  a  discretion,  under  any  circumstances,  to  suspend  exeeaticm 
against  an  individual  shareholder  on  account  of  the  pending  of  proceediDgs  under  the  Wiinl- 
ing-up  Acts? 

The  plaintiff  signed  judgment  for  IISL  11«.  6(i.,  on  12th  August, 
1856,  against  this  Society,  which  is  a  joint  stock  company,  completely 
registered  under  stat.-T  &  8  Vict.  c.  110.     He  issued  execution  against 
*1 01  fil  ^^®  Society,  and  seized  their  whole  property,  which  *consisted 
^  of  one  iron  safe  with  nothing  in  it.     It  was  sold,  and  produced 
the  net  sum  of  51.  ISs,  6d.     On  the  26th  August  he  served  notice  on 
Francis  Ford  and  Alfred  Tilt,  who  were  alleged  to  be  shareholders  in 
the  Society,  that,  <<  upon  expiration  of  ten  days  from  the  date  of  the 
service  of  this  notice  upon  you,  or  as  soon  after  the  expiration  thereof 
as  conveniently  may  be,  an  application  will  be  made  to  one  of  the 
Judges  for  a  summons  calling  upon  you  to  show  cause  why  execution 
should  not  issue  against  you  upon  the  said  judgment  until  the  same  be 
satisfied,  pursuant  to  the  provisions  of  the  said  statute**  (7  &  8  \ict. 
c.  110). 

A  summons  was  accordingly  taken  out,  and  attended  before  Bram- 
well,  B.  Affidavits  were  used  at  Chambers  on  behalf  of  the  plaintiffs. 
On  those  affidavits  the  facts  above  stated  appeared.  It  was  also  deposed, 
by  the  secretary  of  the  Society,  that,  on  a  day  subsequent  to  the  last 
return  of  the  list  of  shareholders  in  December,  1855,  Ford  and  Tilt 
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became  jointly  possessed  of  certain  shares,  and  that,  "  in  my  presence, 
the  said  Francis  Ford,  for  himself,  and  the  said  Alfred  Tilt,  his  copart- 
ner, executed  the  deed  of  settlement  of  the  said  Society  for  the  said 
shares,  and  that  they  thereby  became  shareholders.  And  I  believe 
they  were,  at  the  time  the  above-named  plaintiff  obtained  his  judgment 
in  this  action  on  12th  August  last,  and  still  are,  such  shareholders  in 
the  said  Society."  Bramwell,  B.,  referred  the  matter  to  the  Court;  it 
did  not  distinctly  appear,  either  on  the  affidavits  or  by  the  statement 
of  counsel,  what  passed  before  him,  or  on  what  grounds  he  made  the 
reference. 

Notice  was  given  to  Ford  and  Tilt  that  an  application  would  be  made 
to  the  Court  for  a  rule  to  show  cause  why  the  plaintiff  should  have 
execution  against  them,  *and  why  they  should  not  pay  the  costs  r^i  ai)7 
of  the  application,  and  «  also  of  the  application  made  to  Mr.  ^ 
Baron  Bramwell  for  the  same  purpose  in  pursuance  of  the  reference  to 
the  Court  directed  by  the  said  Mr.  Baron  Bramwell,  and  upon  which 
application  to  the  Court  the  affidavits  of,*'  &c.  (the  affidavits  used  at 
Chambers),  "  copies  of  which  have  already  been  given  you,  will  be 
used." 

Piffardj  in  this  term,  obtained  such  a  rule,  drawn  up  on  reading 
these  affidavits  and  an  affidavit  of  service  of  this  latter  notice. 

jBToW,  on  November  13th,  showed  cause. — The  statute  requires  that 
the  application  should  be  made  to  a  Judge  of  the  same  Court  in  which 
the  judgm'ent  was  obtained.  Baron  Bramwell  is  not  a  Judge  of  this 
Court ;  and  the  notice  given  to  appear  before  him  has  been  exhausted ; 
Corder  v.  The  Universal  Gaslight  Company,  6  Com.  B.  190  (E.  C.  L. 
R.  vol.  60).  That  decision  was  confirmed  in  the  Exchequer ;  Edwards 
V,  The  Cameron's  Railway  Company,  15  Jurist,  4'70.  Stat.  1  &  2  Vict, 
e.  45,  s.  1,  gives  the  Judges  of  each  Court  general  jurisdiction  to 
transact  business  for  all  the  Courts;  but  stat.  7  &  8  Vict.  c.  110,  s.  68, 
which  is  subsequent  in  point  of  date,  enacts  that  execution  shall  issue 
by  leave  of  the  Court  or  of  a  Judge  of  the  Court  in  which  judgment 
has  been  obtained.  [Erle,  J. — The  point  does  not  seem  to  have  been 
the  ground  of  the  decision  efther  of  the  Common  Pleas  or  of  the  Exche- 
quer in  the  cases  you  cite.  It  seems  to  have  been  reported  as  the  deci* 
sion  of  Parke,  B.,  at  Chambers,  and  acquiesced  in,  or,  at  least,  not 
•contradicted  by  the  Judges  in  banc.  Lord  Campbell,  C.  J.  r^-iA-io 
•—I  see  nothing  to  make  it  probable  that  the  Legislature  should,  ^ 
in  this  particular  case,  put  a  restriction  on  the  authority  of  the  Judge 
at  Chambers.  But  for  the  two  cases  cited,  I  should  have  thought  it 
clear  that  my  brother  Bramwell,  sitting  at  Chambers,  might  do  every- 
thing which  a  Judge  of  this  Court  could  do  when  there.  I  have  myself, 
when  I  have  been  Judge  in  town  during  the  long  vacation,  always  acted 
on  the  supposition  that  I  had  all  the  authority  of  a  Judge  of  every 
Court  to  make  orders  in  any  Court.]     Then  there  is  not  sufficient  on 
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the  affidavits  to  show  that  Tilt  is  a  shareholder ;  his  partner  could  noty 
as  such,  bind  him  by  executing  a  deed.  [Wightman,  J. — You  appeal 
for  Tilt,  who,  if  he  did  not  give  due  authority,  might  deny  it  and  does 
not.]  Lastly,  there  has  been  an  order  very  recently  made  for  winding 
up  the  Company.  That  being  so,  the  Court,  in  its  discretion,  wiU  not 
grant  execution ;  Thompson  v.  Universal  Salvage  Company,  3  Exch. 
SlO.f  An  official  manager  has  not  yet  been  appointed ;  nor  is  there,  as 
yet,  a  possibility  of  making  any  affidavit  as  to  what  will  be  the  effect. 
[Lord  Campbell,  C.  J. — If  it  could  be  made  to  appear  that  there  is  % 
reasonable  prospect  of  the  creditor  being  satisfied  as  speedily  and 
thoroughly  as  by  issuing  execution,  we  should  discharge  the  rule ;  and 
if  it  is  not  shown  that  serious  damage  would  be  done  to  the  creditor  by 
the  delay  we  should  enlarge  the  rule  to  ascertain  how  the  facts  are.] 

Piffardj  in  support  of  his  rule. — The  Court  of  Exchequer,  in  this 
-ir^-iq-i  Term,  decided  that  the  pending  of  *proceedings  under  the 
■^  Winding-up  Act,  did  not  take  away  the  right  of  the  creditor 
to  execution ;  Hills  v,  London  Assurance  Company.(a)  [Lord  Camp- 
bell, C.  J. — We  will  take  time  to  consider  as  to  the  first  objection. 
In  the  mean  time  the  rule  will  be  enlarged  for  a  week ;  at  the  end  of 
which  time  both  parties  may  file  further  affidavits.  If  on  those  it 
appears  that  there  is  a  prospect  of  speedy  satisfaction  under  the  Wind- 
ing-up Act,  I,  at  least,  shall,  as  at  present  advised,  refuse  leave  to  issue 
execution  against  a  single  shareholder.] 

On  this  day  the  case  was  mentioned  again.  Soil  produced  no  affi- 
davit. Piffard  produced  an  affidavit  that,  on  inquiry  at  the  Chambers 
of  Kindersley,  V.  C,  the  clerks  stated  that,  from  the  state  of  the  busi- 
ness, it  would  be  at  least  two  or  three  years  before  any  moneys  could 
be  distributed  for  payment  of  the  claims  upon  the  Society. 

Per  CuRiAM.(6) — The  execution  must  go  unless  there  be  anotha* 
remedy  as  speedy  and  effectual,  or  nearly  so ;  which  is  not  the  case 
here.  As  to  the  other  point :  there  is  no  decision  binding  this  Court 
not  to  act  upon  its  own  opinion,  which  is  that  Bramwell,  B.,  had  the 
same  powers  to  make  this  order  as  a  Judge  of  this  Court  would  have 
had.  Rule  absolute.(c) 

(a)  Since  reported,  1  H.  A  N.  SQS.f 

{h)  Lord  Campbell,  C.  J.,  Coleridge,  Wightmao,  and  Brie,  Ja. 

(c)  See  Moriase  v.  The  Royal  Briash  Bank,  1  C.  B.  N.  S.  67  (E.  C.  L.  R.  rol.  87). 
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*GEORGE  RUSSELL  v.  ANTHONY  SNIDEE  PELLE-  .^-„„^ 

GRINI.    Nov.  21.  •■ 

By  an  agreement  in  writing,  a  ship  was  chartered  at  a  fixed  enm  per  month.  It  was  provided, 
that,  ''should  any  differeuoe  of  opinion  arise  between  the  parties  to  this  contract,  either  in 
principle  or  detail,  the  same"  shoald  be  referred.  The  charterer  claimed  from  the  shipowner 
damages  for  an  alleged  breach  of  an  implied  warranty  of  seaworthiness,  and  desired  to  have 
this  claim  referred.  The  shipowner  did  not  comply.  Then  the  charterer  commenced  an 
action.  The  monthly  hire  having  become  due,  the  shipowner  demanded  it  from  the  charterer, 
and,  on  his  refusal,  commenced  an  actron  against  him.  The  gronnd  of  refusal  was  that  the 
charterer  desired  lo  have  all  matters  referred  together  whereby  he  would  have  the  benefit  of  a 
setoff.  On  a  rule  obtained  by  the  charterer  to  stay  proceedings  iu  the  shipowner's  action : 
Held  (Wightman,  J.,  dubitanto),  that,  though  there  was  no  dispute  as  to  the  subject-matter 
of  the  actlQU  itself,  viz.  the  hire,  which  was  admittedly  due,  the  circumstances  gave  the  Court 
jurisdiction  under  stat.  17  A  18  Vict  c.  125,  s.  11.  And  the  Court,  being  satisfied,  notwith- 
standing  the  pendency  of  the  cross  action,  that  the  charterer  had  always  been  desirous  to  refer 
all  matters,  and  that  the  application  was  bonH  fide,  and  that  Justice  would  be  done  by  staying 
the  action,  made  the  rule  to  stay  proceedings  absolute. 

Lush,  on  behalf  of  the  defendant,  in  this  Term,  obtained  a  rule 
calling  on  the  plaintiff  to  show  cause  why  the  proceedings  in  this  action 
Bhould  not  be  stayed  under  sect.  11  of  The  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  .125). 

From  the  aflSdavits  on  both  sides  it  appeared  that  a  charter-party, 
dated  8th  February,  1856,  had  been  signed  by  the  plaintiff  and  defend- 
ant. It  was  expressed  to  be  between  "  George  Russell"  (the  plaintiff), 
"  acting  for  and  by  authority  of  the  managing  owners  of  the  good  screw 
Bteam  ship  or  vessel  called  the  Butjadinger,'*  of  the  one  part,  and 
"Messrs.  A.  Snider  Pelligrini  &  Co.*'  (the  defendant),  of  the  other 
part.  By  this  agreement  the  ship  was  to  h6  at  the  disposal  of  the 
defendant  for  three  or  four  calendar  months,  at  his  option,  to  commence 
so  soon  as  she  should  arrive  at  London  from  her*  then  present  voyage. 
The  charterers  were  to  pay  «  735Z.  per  month,  to  commence  on  the  day 
the  vessel  shall  be  placed  at  the  disposal  of  the  charterers,  such  pay- 
ments to  be  made  in  cash  monthly,  at  the  expiration  of  each  month. 
*The  first  month's  hire,  free  of  any  interest  or  commission,  to  p^-  ^^- 
be  paid  in  advance  prior  to  the  vessel  leaving  London."  The  *■ 
perils  of  the  seas  were  excepted.  The  charter-party  contained  no 
express  warranty  of  seaworthiness,  and  wds  not  worded  in  the  ordinary 
style,  describing  the  vessel  as  "  being  tight,  staunch,  and  strong,  and 
in  every  way  fitted  for  the  voyage ;"  but  there  was  nothing  to  exclude 
any  warranty  of  seaworthiness  implied  by  law.  The  instrument  con- 
tained the  following  clause.  "  Should  any  difference  of  opinion  arise 
between  the  parties  to  this  contract,  either  in  principle  or  detail,  the 
same  shall  be  referred  for  arbitration  to  two  persons,  one  to  be  chosen 
by  each  contracting  party,  with  power  to  call  in  a  third  person  as 
referee,  the  decision  of  a  majority  of  whom  shall  be  final  and  binding." 

The  vessel  was  put  at  the  disposal  of  Pellegrini.  He  despatched  her 
to  Antwerp  to  take  on  board  a  cargo ;  he  paid  the  first  month's  hire, 
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7S5Z.,  as  required,  before  the  vessel  left  London ;  and  she  sailed.  On 
her  arrival  at  Antwerp  she  was  in  a  leaky  state,  and  could  not  take  on 
board  the  cargo  without  repairs.  On  the  29th  April,  Pellegrini  wrote 
to  Russell  claiming  damages,  on  the  ground  that  the  vessel  was  not 
seaworthy  when  placed  at  his  disposal,  and  requesting  him  to  join  in 
naming  arbitrators  to  decide  the  difference.  No  answer  was  returned 
to  this  claim,  or  to  a  subsequent  application  from  Pellegrini  s  solicitors 
pressing  Russell  to  refer  the  dispute.  On  23d  May  a  wTit  was  issued 
by  Pellegrini  against  Russell,  to  which  an  appearance  was  entered,  and 
a  declaration,  on  a  breach  of  warranty  that  the  vessel  was  seaworthy  at 
the  time  she  was  put  at  his  disposal,  was  delivered.  In  September, 
Russell  issued  against  Pellegrini  the  writ  on  which  the  present  action 
*1 099T  *^^^  founded ;  and  Pellegrini  appeared.     On  loth  September, 

^  Russell  served  on  Pellegrini  a  demand  of  three  months'  hire  of 
the  ship,  with  a  notice  requiring  payment,  and  took  proceedings  under 
the  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  sect. 
78,  calling  on  him  to  appear  in  the  Court  of  Bankruptcy.  On  the  21st 
October,  Pellegrini  did  appear :  the  proceedings  were  adjourned  until 
finally,  on  the  4th  November,  an  order  was  made  that  Pellegrini  should 
give  security.  In  the  mean  time,  Pellegrini  having  changed  his  solicitors, 
the  new  solicitors,  on  22d  October,  wrote  to  Russell's  attorney  the  fol- 
lowing  letter.  "  Russell  v.  Pellegrini.  We  have  come  into  this  cause 
as  the  attorneys  of  Mr.  Pellegrini ;  and  the  order  to  change  will  be 
served  upon  you  to-morrow.  You  are  aware  that  it  is  stipulated  in 
the  charter-party  that,  if  any  difference  of  opinion  between  the  parties 
should  arise,  either  in  principle  or  detail,  the  same  shall  be  referred  to 
arbitration  in  the  usual  way.  Differences  have  arisen.  Your  client 
claims  to  be  paid  the  hire  of  the  vessel.  We  object  to  pay  it  on  prin- 
ciple, because  the  vessel  was  not  what  she  was  represented  to  be,  and 
was  not  maintained  in  an  efficient  state ;  we  claim  damages  from  your 
client  for  several  breaches  of  the  charter-party.  Your  client  denies 
those  breaches.  It  seems  to  us  therefore  that  the  matter  in  difference 
ought  to  be  referred  according  to  the  stipulations  of  the  charter-party: 
and  we  now  require  you  to  name  an  arbitrator  on  the  part  of  3Jr. 
Russell.  We  are  prepared  to  name  one  on  the  part  of  Mr.  Pellegrini. 
If  you  shall  make  default  in  naming  your  arbitrator  within  forty-eight 
hours,  we  shall  apply  to  a  Judge  at  Chambers  for  an  order  to  compel 
the  reference  and  to  stay  the  action  in  the  mean  time.'*  Russell  not 
*109^1  ^^^^'^g  *appointed  an  arbitrator,  a  summons  was  taken  oat  to 

-*  stay  the  proceedings,  which  was  heard  before  Crompton,  J., 
"who  made  no  order.  Pellegrini  deposed  that  he  always  was  ready  to 
refer  the  whole. 

Joseph  Brown  now  showed  cause. — The  Court  are  called  upon,  for 
the  first  time,  to  exercise  the  jurisdiction  given  them  by  The  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  sect.  11.    By  that 
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section,  -whenever  the  parties  to  an  instrument  in  writing  have  agreed 
"  that  any  then  existing  or  future  differences  between  them  shall  be 
referred  to  arbitration,  and  any  one  or  more  of  the  parties  so  agree- 
ing" "  shall  nevertheless  commence  any  action  at  law  or  suit  in  equity 
against  the  other  party  or  parties,  or  any  of  them,*'  "in  respect  of  the 
matters  so  agreed  to  be  referred,  or  any  of  them,  it  shall  be  lawful  for 
the  Court  in  which  action  or  suit  is  brought,  or  a  Judge  thereof,  on 
application  by  the  defendant  t>r  defendants,  or  any  of  them,  after 
appearance  and  before  plea  or  answer,  upon  being  satisfied  that  no 
sufficient  reason  exists  why  such  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration  according  to  such  agreement  as  aforesaid,  and 
that  the  defendant  was  at  the  time  of  the  bringing  of  such  action  or 
Buit  and  still  is  ready  and  willing  to  join  and  concur  in  all  acts  neces- 
sary and  proper  for  causing  such  matters  so  to  be  decided  by  arbitra- 
tion, to  make  a  rule  or  order  staying  all  proceedings  in  such  action  or 
suit,  on  such  terms  as  to  costs  and  otherwise  as  to  such  Court  or  Judge 
may  seem  fit."  Now  here  the  plaintiff's  claim  in  the  present  action  is 
not  one  of  the  matters  agreed  to  be  referred ;  for,  as  to  it,  there  is  no 
honfi  fide  dispute  at  all.  Supposing  that  there  is  an  implied  warranty 
of  seaworthiness,  *and  that  it  has  been  broken  (both  of  which  p^-  ^^ . 
are  denied),  still  the  defendant  has  no  defence  to  this  action  for  ^ 
payment  of  the  monthly  hire  of  the  vessel  which  he  has  had  in  his  ser- 
vice. What  he  seeks  is,  by  this  process,  to  obtain  time  for  paying  the 
hire  now  overdue,  or  perhaps  to  obtain  the  benefit  of  a  set-off  which  the 
law  does  not  give  him.  The  Court  of  Common  Pleas,  in  the  exercise 
of  their  discretion,  refused  to  order  a  reference  where  the  effect  would 
be  to  alter  the  distribution  of  assets  in  bankruptcy ;  Pennell  v.  Walker, 
18  Com.  B.  651  (E.  C.  L.  B.  vol.  83).  And,  even  supposing  that  the 
Court  could  stay  this  action,  in  which  there  is  no  matter  in  difference 
on  account  of  a  right  of  cross  action,  the  defendant  has,  by  suing  in  that 
other  action,  waived  his  right  to  have  a  reference. 

Lushj  in  support  of  his  rule. — The  charter-party  contains  a  stipula- 
tion for  a  reference,  "  should  any  difference  of  opinion  arise  between 
the  parties  to  that  contract,  either  in  principle  or  detail."  Pellegrini, 
the  charterer,  is  of  opinion  that  there  is  an  implied  warranty  of  sea- 
worthiness, and  that  it  has  been  broken ;  and  he  has  very  strong  grounds 
for  so  thinking.  The  shipowner,  Russell,  is  of  a  contrary  opinion ;  and 
no  fairer  subject  for  a  reference  could  possibly  arise.  Then  Russell  will 
not  refer ;  and  Pellegrini  is  obliged  to  sue  him :  but  Pellegrini  always 
was  and  still  is  ready,  and  even  anxious,  to  refer  the  whole ;  and  there- 
fore commencing  that  suit  is  no  waiver  of  his  right  to  have  everything 
referred.  Then  Russell  brings  a  cross  action ;  and  it  is  quite  true  that 
he  brings  it  for  a  sum  actually  due,  and  that  the  existence  of  a  cross 
*claim  for  unliquidated  damages  is  no  legal  bar  to  the  action;  r*iAc>- 
and  therefore  the  commissioner  in  bankruptcy  was  quite  right  ^      "  ' 
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in  requiring  Pellegrini  to  give  security.  But  the  very  object  of  a  mer- 
cantile agreement  for  a  reference  is  to  give  rights,  according  to  justice 
and  mercantile  usage,  though  not  according  to  technical  law.  [Lord 
Campbell,  C.  J. — It  may  be  said  that  your  construction  of  the  Act 
gives  a  premium  on  getting  up  cross  claims  for  the  purpose  of  enforcbg 
a  reference.]  The  Court  has  a  very  great  latitude  of  discretion,  and 
would  never  make  absolute  such  a  rule  unless  it  were  clearly  shown  thit 
the  cross  claim  was  bonfi  fide,  and  that  compelling  the  reference  would 
effectuate  the  original  object  of  the  parties  in  agreeing  to  a  reference 
of  prospective  disputes.  The  intention  of  the  Legislature  was  to  give 
effect  to  the  agreement  of  the  parties.  No  mercantile  man  would  doubt 
that  here  both  parties  intended  everything  to  be  referred  together.  In 
Pennell  v.  Walker,  18  Com.  B.  651  (E.  C.  L.  R.  vol.  83),  the  rights  of 
the  assignees  had  intervened,  and  the  case  was  not  properly  within  stat. 
17  &  18  Vict.  c.  125,  s.  11.  The  Court  give  their  judgment  on  both 
grounds.     Neither  is  applicable  here. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  should  be 
made  absolute.  The  enactment  in  question  is  a  most  salutary  one. 
Somehow  the  Courts  of  law  had  in  former  times  acquired  a  horror  of 
arbitration  ;  and  it  was  even  doubted  if  a  clause  for  a  general  reference 
of  prospective  disputes  was  legal.     I  never  could  imagine  for  what  rei- 


* 
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son  parties  should  not  be  ^permitted  to  bind  themselves  to  settle 


their  disputes  in  any  manner  on  which  they  agreed.  The  deci- 
sion in  Scott  V.  Avery,  5  H.  L.  Ca.  811,(a)  that  an  agreement  that  there 
should  be  a  reference  before  the  party  should  be  at  liberty  to  sue  might 
be  so  made  as  to  be  binding,  was  a  very  wholesome  decision.  The  enact- 
ment in  The  Common  Law  Procedure  Act,  1854,  sect.  11,  had  for  its 
object  to  give  the  parties,  who  should  agree  that  their  differences  should 
be  referred  to  arbitration,  the  full  benefit  of  such  a  reference.  This 
object  would  not  be  effected  if  the  party  who  declined  to  refer  might 
bring  an  action  for  his  undisputed  demands,  though  there  were  cross 
claims  to  which  he  might  be  liable,  and  which  the  other  party  wished 
to  refer.  That  is  the  case  here :  though  there  is  no  dispute  that  the 
monthly  hire  is  due  at  law,  yet  it  appears  that  there  is  a  bon&  fide  cross 
claim  for  damages ;  and,  though  these  could  not  be  set  off  against  the 
demand  for  monthly  hire,  it  must  have  been  in  the  contemplation  of 
the  parties  to  this  agreement  that  in  such  a  case  the  reference  should 
include  everything.  Now  it  appears  that  Mr.  Lush's  client  always 
wished  for  a  reference :  it  is  true  that,  when  the  other  side  refused  to 
refer,  and  he  could  not  force  a  reference,  he  brought  an  action ;  but 
that  is  not  at  all  inconsistent  with  his  readiness  to  refer ;  and  it  appears 
to  me  that  he  really  always  bon&  fide  desired  a  reference,  and  was 
willing  to  refer  everything.     That  being  so,  it  appears  that  the  case 

(a)  In  Dom.  Proe.,  afSrming  the  judgment  of  the  Exch.  Ch.  in  Avery  v,  Soott,  S  £xck.  497,f 
whioh  rerersed  the  judgment  of  Exch.  in  Soott  v.  Avery,  8  Exch.  487. f 
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provided  far  by  sect.  11  has  arisen.  There  is  an  agreement  in  writing 
that  «' should  any  difference  of  ^opinion  arise  between  the  par-  r*-iA.97 
ties  to  this  contract,  either  in  principle  or  detail,  the  same  shall  *- 
be  referred  for  arbitration ;"  that  is  the  first  condition  in  sect.  11. 
Then  has  one  of  the  parties  nevertheless  commenced  an  action  at  law 
against  the  other  in  respect  of  the  matters  so  agreed  to  be  referred  ? 
For  that  is  the  second  condition.  Now,  I  think  that  both  the  demand 
for  the  monthly  hire,  and  the  cross  claim  for  damages,  arose  out  of  the 
contract,  and  are  matters  referrible  within  this  agreement ;  and  there- 
fore we  have  power  to  stay  the  action  if  satisfied  that  it  ought  to  be 
stayed.  There  is  most  ample  power  given  to  the  Court  in  the  exercise 
of  its  discretion  to  prevent  abuse.  Unless  I  was  clearly  satisfied  that 
bonli  fide  there  had  always  been  a  readiness  on  the  part  of  the  applicant 
to  refer,  and  that  there  was  a  fair  dispute,  and  one  which  ought  to  be 
referred,  I  should  say  the  Court  ought  not  to  interfere.  But  when 
all  those  things  concur,  as  they  do  here,  I  think  we  should  stay  the 
action. 

CoLERinaE,  J. — I  am  quite  satisfied  that  in  this  case  the  application 
is  bonfi,  fide,  and  that,  if  we  have  power  to  enforce  a  reference,  this  is 
a  proper  case  for  us,  in  our  discretion,  to  do  so.  The  question  there- 
fore is,  whether  this  case  is  within  the  meaning  of  the  enactment.  Now 
the  enactment  is,  that,  if  there  be  an  agreement  to  refer  disputes,  and 
nevertheless  one  of  the  parties  brings  an  action  "in  respect  of  the 
matters  so  agreed  to  be  referred,  or  any  of  them,"  the  Court  may  stay 
the  action.  Now,  what  do  these  words  mean  7  I  apprehend  that  the 
meaning  is  satisfied  if  an  action  is  brought  on  any  of  the  matters  which 
it  has  been  *agreed  may  be  referred,  and  that  it  is  not  neces-  r^^^^o 
sary,  in  order  to  give  the  Court  this  jurisdiction,  that  the  action  *- 
should  be  in  respect  of  that  specific  matter  on  which  the  dispute  really 
arises.  Now  here,  on  reading  the  agreement,  it  is  quite  clear  that,  if 
any  dispute  had  arisen  as  to  whether  the  hire  was  due  or  not,  that  would 
have  been  a  difference  of  opinion,  which  by  the  contract  was  to  be  re- 
ferred. The  facts  are,  that  the  hire  is  admittedly  due;  and,  if  the 
claim  for  it  stood  alone,  there  would  be  no  difference  of  opinion  between 
the  parties ;  but  there  is  a  very  serious  difference  between  the  parties 
as  to  another  point,  namely,  whether  the  now  defendant  is  entitled, 
under  the  contract,  to  damages  because  the  ship  was  not  seaworthy.  I 
think  the  very  thing  which  the  Legislature  must  have  intended  was  to 
avoid  the  necessity  for  actions  and  cross  actions,  and  to  enable  the 
Comt  to  say  that  in  such  a  case  one  reference  shall  decide  them  all. 

WiGHTMAN,  J. — This  enactment  should  receive  a  liberal  construction, 
for  the  purpose  of  effectuating  the  beneficial  object  of  the  Legislatwre. 
But,  though  this  is  so,  I  have  come  to  the  same  conclusion  as  the  rest 
of  the  Court  with  great  hesitation,  on  account  of  the  peculiar  language 
of  the  Act.     Here  an  action  is  brought  on  a  matter  arising  out  of  the 
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contract,  on  which  matter  itself  there  is  no  dispute.  The  defendant,  it 
is  admitted,  has  no  defence  at  all  to  that  action.  But  he  has  a  bont 
fide  cross  claim,  which  he  had  made  before  the  plaintiff's  claim  arose, 
and  which  is  of  such  a  nature  that  it  cannot  be  brought  into  the  present 
suit  at  all.     The  words  of  the  Act  give  us  jurisdiction  to  stay  the 

♦1  n-9Ql  *^^*^^^  ^^  ^*  ^®  *brought  "  in  respect  of  the  matters  so  agreed 
**  -*  to  be  referred,  or  any  of  them."  The  question  is,  whether 
these  words  narrow  the  construction  of  the  Act  to  cases  in  which  the 
action  is  on  a  matter  as  to  which  there  is  a  difference ;  or  whether  it  is 
enough  that  there  is  a  cross  claim  on  which  there  is  a  difference,  which 
by  the  agreement  should  be  referred,  and  the  action  is  in  respect  of  a 
matter  which  might  be  included  in  that  reference.  There  is  a  good  deal 
of  diflSculty  about  it ;  but,  on  the  whole,  the  spirit  of  the  enactment  ]a 
in  favour  of  the  application. 

Erlb,  J. — I  think  this  case  is  within  both  the  letter  of  the  Act  and 
the  intention  of  the  Lfigi^lattme.  -  It  is  agreed  that  the  intention  vas 
to  enable  the  Court  to  carry  out  contracts  to  refer  disputes  as  far  as 
might  be.  Now  here  there  was  a  written  chai;ter-party,  in  which  I 
assume  there  was  an  implied  agreement  by  the  one  party  that  the  ship 
was  seaworthy,  and  by  the  other  that  he  should  pay  monthly  freight. 
At  the  end  of  the  month  both  those  engagements  have  been  broken. 
The  shipowner  says,  pay  me  my  monthly  freight.  The  other  says,  first 
pay  me  my  damages.  "Oh  no,"  says  the  shipowner,  or  rather  his 
lawyer  :  « these  are  unliquidated  damages,  and  cannot  be  set  off."  The 
charterer  says  in  reply,  « I  am  clearly  of  opinion  that  under  this  contract 
I  ought  not  to  pay  you  till  you  pay  me ;  and,  if  you  are  of  a  different 
opinion,  I  claim  to  have  that  matter  referred."  He  is  summoned  into 
the  Bankruptcy  Court ;  and  there  he  says,  «  That  is  my  defence." 
The  commissioner  says,  most  properly,  «  That  is  no  defence  in  a  Court 
*10^01  ^^  JS'W*"  "Well,"  says  the  merchant,  *"that  is  the  precise 
^  reason  why  I  want  a  reference  instead  of  an  action  at  law.  Is 
it  not  an  honest  difference  of  opinion  within  the  meaning  of  our  agree- 
ment?" Now,  in  my  opinion  it  is,  and  the  case  is  within  the  letter 
and  spirit  of  the  Act ;  and,  therefore,  I  am  of  opinion  that  the  mle 
should  be  absolute.  Rule  absolute. 


The  remaining  Cases  of  Michaelmas  Term  will  be  reported  in  vol.  7 
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THE   PRINCIPAL  MATTERS. 


ACCBPTANCB. 

L  Of  a  bill  of  ezcbaoge  on  acoonnty  when  otI- 
denee  of  a  fresh  promise,  500.    Statotx  or 

LlMITAnONB. 

IL  By  vendee  of  goods  aboye  the  valae  of  10/. 

1.  B7  the  exercise  of  an  act  of  ownership  by 
Tondeoi  720.    Statdtx  of  Frauds,  II.  1. 

2.  After  bargain  disaffirmed  by  Tendor»  held 
insufficient,  765.  Statutx  of  Frauds, 
II.  2. 

ACCOUNT. 

Bendered  by  defendant  only.  Plea  of,  answer- 
able by  replication  alleging  error  in  such  ao- 
oonnt 

Declaration  alleged  that  plaintiff  let  mines 
to  defendant, for  twenty-one  years,  st  a  clear 
aonaal  rent  of  iOQL,  and  a  tonnage  rent 
on  the  ore  raised ;  the  tonnage  rent,  if  it 
amounted  to  or  exceeded  400/.,  to  be  taken 
instead  of  the  400{.  j  and  if  it  fell  short  of  the 
400/.,  the  400/.  to  be  paid,  and  the  deficiency 
to  bo  made  up  by  deductions  from  the  ton- 
nage rent  of  subsequent  years;  and,  if  in  any 
year  the  tonnage  rent,  npon  ordinary  work- 
ing, did  not  come  up  to  the  400/.,  the  excess 
of  payment  (if  any)  in  previous  years,  above 
the  400/.,  might  be  set  off  against  the  400/. 
due  on  such  year;  the  meaning  of  the  parties 
being  that  the  rent  of  400/.  should  at  all 
events  be  paid,  but,  if  more  than  that  was 
paid  in  any  on4  year,  and  afterwards  the 
mines  should  not  prodaoe  enoagb  to  pay  the 
400/.,  defendant  should  not,  throughout  the 
term,  be  liable  to  pay  more  than  the  400/. 

VOL.  VI. — 40 


per  annum,  inclusive  of  the  extra  rent  raised 
by  tonnage  rent :  covenant  by  defendant  to 
pay  the  rents:  breach,  non-payment  of  ton- 
nage rent  upon  the  quantity  of  ore  raised.  ' 

Plea :  That  defendant  annually  accounted 
with  plaintiff  each  year  concerning  all  the 
ore  raised  in  that  year,  and  the  amount  of 
tonnage  rent;  and,  on  each  accounting,  a  cer- 
tain sum  was  agreed  by  defendant  and  plain- 
tiff to  be  tho  balance  due,  and  the  balances 
were  paid  by  defendant  to  plaintiff,  and  ac- 
cepted by  plaintiff,  in  full  satisfaction  and 
discbarge  of  the  tonnage  rent  payable. 

Replication:  That  the  accountings  were 
not  correct,  but  ore  was  omitted  which  ought 
to  have  been  included,  by  mistake,  and 
through  ignorance  offsets  on  the  part  of  the 
plaintiff:  and  the  balances  stated  were  for 
less  ore  than  was  raised;  and  the  balances 
were  paid  and  accepted  on  such  accountings. 

On  demurrer  to  plea  and  replication, 
held : 

That  the  plea,  showing  only  a  statement 
of  accounts  on  one  side,  did  not  show  a  state- 
ment binding  plaintiff,  at  any  rate  not  con- 
clusively, and  was  at  any  rate  answered  by 
the  replication  showing  error  in  the  account, 
though  not  fraud.    Perry  v.  AUioood,       OUl 

ACKNOWLEDGMENT. 

Of  a  debt,  by  acceptance  of  bill  of  exchange  on 
account,  506.    Statute  of  LmrrATioiis. 

ACT  OP  BANKRUPTCY. 
Bankrupt  ako  IxsoLTzirT,  I. 
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ACTION. 


ALLOTMENT. 


right  of  the  Compaoj  as  to  cbarses,  ncdcf 
their  special  Act,  for  conreyanee  of  goedi 
not  so  collected,  77.    Carrrb. 

2.  Liability  of  proprietor  of  a  baekaej  csr- 
riage,  for  luggage  lost  by  driver. 

A  cab  plying  in  the  streets  in  Londoa,  ia 
the  ordinary  way,  was  hired  by  P.  to  tarry 
his  luggage.  The  luggage  was  lost  by  tibs 
fault  of  the  driver.  On  the  eab  was  the  saas 
of  H.  as  proprietor  of  it,  whieb  be  in  iactvis. 
Y.,  a  licensed  driver,  was  actnally  dririaf  sfc 
the  timo.  P.  sued  H.  on  a  eontract  to  csny 
bis  luggage.  Plea:  denying  the  lisbUitr. 
On  the  trial  it  appeared  tbat  T.  each  day  psid 
a  sum  of  money  to  H.  for  the  nse  of  a  eab  aftd 
two  borses  for  the  day,  depositing  his  licfSFs 
with  H.  before  be  took  the  cab  oot,  ia  cobb- 
pliance  with  the  Metropolitan  Hackney  Car- 
riage Acts  i  and  Y.  made  what  be  could  Vj 
the  use  of  the  cab  and  bones. 

field  thit,  taking  into  consideration  the 
.proKisioDS  of  thobo  Acts  {I  Jt  21¥.i,e.t2, 
sind  V  M  7^  Vict.  e.  86),  the  driver  most  be 
uken  to  be  the  agent  of  the  proprietor  wttk 
authority  to  make  contracts  tot  the  empkj- 
ment  of  the  cab  on  bis  account ;  and,  eoo< 
sequently,  that  the  action  was  rigbtlj  bfoagfat 
against  the  proprietor.    PoteUt  v.  Hidtr,  Vtl 

3.  Liability  of  principal  arbing  from  ratific*. 
tion  of  ageot's  agreement,  86S.  SrirrTi 
OP  Frauds,  L 

4.  Renunciation  of  contract  by  agent  of  de- 
fendant, when  not  a  dispenratioB  by  phixi- 
tiff,  and  therefore  not  a  defence,  9»1  Sajp, 

n.  3. 

IL  Rij^fats  of  agent. 

Of  shipinndter,  having  signed  bills  of  Udta| 
as  agent  for  charterers,  232.  Bill  or 
Ladimq,  L 

AGREEMENT. 

I.  For  a  lease. 

To  grant "  a  lease"  for  "  a  term  of  four  ynn. 
Construction  of,    255.      CoKDRioa  Faa- 

CBDBNT,  L 

n.  Of  sale.  Admissibility  of  oral  eviieace 
showing  that  it  was  to  be  an  agreemeat  oely 
on  a  certain  condition,  370.  Cvxtbict,  IX 
1. 

IIL  Evidence  of,  qualifying  the  delivery  «f  » 
deed,  9S6.    Dbbd,  IIL  2. 

IV.  To  refer.  Stay  of  proeeediags  by  CMit 
1020.    Arbitratioii,  L 

Sec,  generally,  Contract. 

AGENT.  ALLOTMENT. 

L  Liability  of  principal  for  act«<  of.  i  j.  Qnallfied  right  of  alloUee  of  sar&ee  to  «8^ 

1.  Collection  and  delivery  of  go<id8  by  n;;ents       port,  as  against  allottee  of  oiine,  503.   Xmr 
of  railway  Company ;  how  far  it  affvcta  tLe  ,      L 


ACTION. 

I.  Right  of,  in  particular  cases. 
1.  By  assignee  of  insolvent  against  creditor, 

for  seiture  under  judgment  on  a  fraudulent 
warrant  of  attorney,  1.  Bahkrupt  abd 
Insolyeiit,  I. 

S.  By  hirer  of  a  hackney  carriage  against  the 

proprietor,  207.    AoBirr,  I.  2. 
8.  By  owners  of  ship  against  shippers,  for 

shipping    dangerous  goods,  470.      Ship, 

ILL 

4.  For  malicious  prosecution.  Wbat  Is  evi- 
dence of  reasonable  and  probable  cause: 
bow  that  question  is  to  be  left  to  tbe  jury, 

511.      EviDBNCB,  V.  4. 

5.  For  taking  goods  of  plaintiff,  delivered  to 
defendant  by  a  third  party,  plaintiff's 
bailee,  bona  fide,  and  with  intent  to  give 
defendant  a  lien  against  plaintiff,  which 
did  not  exist,  842.    Rbplbyin,  I. 

0.  Ag^nst  returning  oflficer,  ror  wrongfi^y 
rejecting  vote,  280.  ^11atk,^IL  1.  *     »    f 

7.  By  allottee  of  surface,  against  the  lord  of 
the  manor,  for  injuring  foundations  by 
negligently  working  mines,  643.  Mink, 
IL 

8.  On  policies  of  insurance.    See  Insurance. 

II.  Form  of.  See  Dbtinub,  Rbplbvin,  Tro- 
YER,  Use  and  Occupation. 

IIL  Costs  of.    See  Costs. 

IV.  Limitation  of.  See  Statute  of  Livita- 
noNB. 

'  ADJUDICATION. 

Of  Insolvent  Court,  effect  of,  as  evidence 
against  insolvent,  1.  Bankrupt  and  In- 
BOLYENT,  iL  1. 

ADMISSION. 

Of  debt,  by  accepting  bill  of  exchange  on  ac- 
count, 506.    Statute  of  Limitations. 

ADVANCE. 

To  consignors  of  cargo.  In  whom  the  property 
lies,  after  bankruptcy  of  consignors,  in  an 
nnaoeepted  draft,  drawn  by  consignee  on 
eonsignors,  at  their  request,  in  favour  of  the 
party  advanoing,  742.    Bills  of  Exchanob 

AND  PROMISSORr  NOTES,  IL 

AFFILIATION. 
Order  of.    See  Bastardy. 


ALLOTMENT. 


ARBITRATION. 
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11.  Right  of  allottee  of  sarfnee  to  support,  as 
against  lord  of  manor,  643.    Mimk,  1L 

ALTERATION. 

In  deed,  bj  filling  up  blank,  705.  Dsbd,  III. 
1. 

AMENDMENT. 

I.  Of  a  misdesoription  in  a  voting  paper,  at  an 
'  election  of  coaneillors  nnder  the  Municipal 

Corporation  Reform  Act,  wben  allowable,  363. 

MuHiciPAL  CoRPORATion  Rbform  Act,  I. 

IL  Of  the  copy  of  order  of  maintenance,  and 
grounds  of  settlement,  Ac,  of  a  pauper  lu- 
natic, 919.    Poor,  I.  2. 

APPEAL. 
L  Right  of. 

1.  Against  conviction  nnder  Act  for  preven- 
tion of  cruelty  to  animals. 

6tat.  12  A  13  Viet.  c.  92,  enacts,  by  sect  14, 
that  a  party  convicted  by  a  justice  under  the 
Act  shall  pay  such  penalty,  damage,  or  com. 
pensation  as  the  justice  shall  adjudge,  order, 
or  award,  together  with  the  costs  of  convic- 
tion, to  be  settled  by  such  justice. 

Sect.  25  gives  an  appeal  to  Quarter  Ses- 
lions  in  all  cases  where  the  sum  adjudged  to 
be  paid  on  any  conviction  shall  exceed  2L 

Held:  that  this  gives  an  appeal  only  in 
cases  where  the  sum  adjudged  to  be  paid  as 
penalty,  damage,  or  compensation,  exclusive 
of  the  costs,  exceeds  2L 

Therefore,  where  a  party  was  convicted 
and  adjudged  to  pay  2s.  6d.  as  a  penalty, 
and  2L  7«.  6<2.  for  costs,  and  gave  notice  of 
appeal,  which  he  afterwards  abandoned,  and 
the  Sessions  made  an  order  upon  him  to  pay 
a  certain  sum  to  the  respondent  towards  his 
costs  in  the  appeal,  this  Court  issued  a  cer- 
tiorari to  bring  up  the  last-mentioned  order,  to 
be  qaashed.  Though  sect  26  enacts  that  no 
order  shall  bo  removed  by  certiorari.  Regina 
V.  Juttieen  of  Warwickthire,  837 

2.  Against  an  order  of  Commissioners  under 
a  local  Act 

A  town  improvement  Act  gave  a  right  of 
appeal  against  any  order  of  the  Commission - 
'   ere  to  any  person  aggrieved  by  it 

At  a  meeting  of  rate-payers  it  was  resolved 
that  the  Commissioners  be  empowered  out  of 
the  town  funds  (raised  under  the  Act)  to  pro- 
secute an  application  to  Parliament  for  a  local 
aot  The  application  failed.  The  Commis- 
sioners made  an  order  for  the  payment  of  the 
expenses  out  of  the  town  funds.  The  mover 
of  the  resolution  empowering  the  Com  mis* 
.  sioners  to  promote  the  bill  appealed  as  a  rate- 
payer against  this  order. 

fialdy  tlulha  waapnaluded  from  appealing 


as  aggrieved  by  an  act  which  be  had  sanc- 
tioned.    Banttp  V.  Bay  ley  f  218 

II.  Notice  of,  under  stat  41  G.  3,  c.  23. 

Sessions  bound  to  respite  for  want  of  notice 
to  all  the  proper  parties. 

On  an  appeal  against  a  poor  rate,  the 
respondents  at  the  next  Session  required  the 
appellant  to  prove  notice  of  appeal  to  the 
proper  parties,  nnder  stat  41  G.  3,  c.  23 ;  the 
appellant  having  failed  to  do  so,  the  Sessions 
made  an  order  dismissing  the  appeal,  with 
costs. 

field,  that  the  Sessions  had  no  discretion, 
but  were  bound  to  enter  and  respite  the  ap- 
peal. The  order  dismissing  was  quashed  as 
made  without  jurisdiction ;  and  a  rule  to  enter 
continuances  and  hear  the  said  appeal  upon 
the  merits  was  made  absolute.  Regina  v. 
J^yre,  992 

m.  Costs  of,  against  decisions  of  Court  below 
in  granting,  discharging,  or  making  absolute 
a  rule,  675,  681.  Commox  Law  Puogsddius 
Act,  IIL 

APPRENTICE. 

Order  by  justices,  for  binding  a  pauper  appren- 
tice. What  amount  of  jurisdiction  the  order 
must  show  on  the  face  of  it,  715.    JuRisnic- 

noK,  rv.  1. 

ARBITRATION. 

I.  Agreement  to  refer  to.  Stay  of  proceedings 
in  action. 

By  an  agreement  in  writing,  a  ship  was 
chartered  at  a  fixed  sum  per  month.  It  was 
provided,  that,  ''should  any  difference  of 
opinion  arise  between  the  parties  to  this  con- 
tract, either  in  principle  or  detail,  the  same" 
should  be  referred.  The  charterer  claimed 
from  the  shipowner  damages  for  an  alleged 
breach  of  an  implied  warranty  of  seaworthi- 
ness,  and  desired  to  have  this  claim  referred. 
The  shipowner  did  not  comply.  Then  the 
charterer  commenced  an  action.  The  month- 
ly hire  having  become  due,  the  shipowner 
demanded  it  from  the  charterer,  and,  on  his 
refusal,  commenced  an  action  against  him. 
The  ground  of  refusal  was  that  the  charterer 
desired  to  have  all  matters  referred  together 
whereby  he  would  have  the  benefit  of  a  set- 
off. On  a  rule  obtained  by  the  charterer  to 
stay  proceedings  in  the  shipowner's  action  : 
Held  (Wightman,  J.,  dubitantc),  that,  though 
there  was  no  dispute  as  to  the  subject-matter 
of  the  action  itself,  vis.  the  hire,  which  was 
admittedly  due,  the  circnmstanoes  gave  the 
Court  jurisdiction  under  stat  17  A  18  Vict 
c.  125,  s.  II.  And  the  Court,  being  satisfied, 
notwithstanding  the  pendency  of  the  cross 
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AUDITOR- 


action,  that  the  charterer  had  always  been 
deeirouA  to  refer  all  matters,  and  that  the 
application  woa  bon&  fide,  and  that  Justice 
"would  be  done  by  staying  the  action,  made 
the  rule  to  stay  proceedings  absolute.  Hus- 
sell  V.  Pellegrini,  1020 

II.  Compulsory  reference,  under  Common  Law 
Procedure  Act,  1854. 

1.  Constructive  consent  of  parties  to  enlarge- 
ment of  time  by  arbitrator. 

On  a  compulsory  reference  under  the  Com- 
mon Law  Procedure  Act,  1854  (17  A  IS  Vict. 
c.  125),  it  is  no  objection  to  entering  up 
judgment  on  the  award,  under  sect  3,  that 
the  award  was  made  more  than  three  months 
after  the  arbitrator  entered  on  the  reference, 
though  the  order  of  reference  names  no  time, 
and  no  written  consent  for  enlarging  the 
time  has  been  given  by  the  parties,  if  it  ap- 
pear that  the  parties  have,  within  a  month 
before  the  making  of  the  award,  acted  upon 
the  reference  as  still  subsisting,  such  acting 
estopping  them  from  saying  that  the  circum- 
stances necessary  to  give  jurisdiction  to  the 
arbitrator  did  not  exist.     Tyerman  y.  Smithy 

719 

2.  Power  of  Judge  to  remit  to  arbitrator. 

The  Common  Law  Procedure  Act,  1854  (17 
Jk  18  Vict.  c.  125),  s.  8,  giving  the  Court  or  a 
Judge  power  to  remit  matters  referred  to  the 
reconsideration  of  the  arbitrator,  applies  to 
references  authorized  by  a  submission  con- 
taining a  clause  that  it  may  be  made  a  rule 
of  Court,  and  not  expressly  excluding  such 
power.  The  section  is  not  confined  to  com- 
pulsory references  ordered  under  the  powers 
of  the  Act 

When  an  award  is  remitted  back  to  the 
arbitrator  only  to  set  it  right  on  the  face  of  it, 
he  is  not  bound  to  rehear  the  parties.  Mor- 
riV»  Arbitration,  383 

III.  Costs  of  action  ordered  to  abide  event  of 
award;  when   plaintiff  is  entitled  to  them, 

.215.    Costs,  I.  2. 

APPOINTMENT. 

Of  inspector  of  weights  and  measures  for  a 
district,  in  whom,  830.    Jurisdigtiox,  IIL  3. 

ARCHBISHOP. 

When  compulsory  on  him  to  proceed  to  hear 
and  pronounce  sentence,  having  issued  a 
commission  under  the  Church  Discipline  Act, 
646.    See  Chduch  Discipline  Act. 

ARTIFICER. 
Within  meaning  of  Truok  Act  See  Truck  Act. 

ASSIGNEE. 
Bee  Bankrupt  and  Iksolvent,  IIL 


ASSIGNMENT. 
L  Of  shares. 

1.  What  is  a  transmission,  what  a  tranefer, 
of  shares,  within  the  meaning  of  the  Cob- 
panics  Clauses  Consolidation  Ae^  277. 
COMPAKT,  IL  L 

2.  What  description  of  deed,  oonyeying  shans 
in  a  joint  stock  Company,  the  Company  an 
bound  to  register,  under  provisions  suailar 
to  those  of  the  Companies  Clauses  Coaieji- 
dation  Act,  416.    Compaxt,  IL  2. 

IL  Of  personalty  generally. 

Equitable  assignment  by  wife  to  bnsbsBd,  of 
money  bequeathed  to  ber  nse,  and  pn- 
riously  assigned  by  her  to  tnutees  in  trait 
for  herself  When  such  eqnitable  asiiga- 
ment  good  as  against  the  trustees,  in  aa 
action  by  the  husband,  407.  HusBAjn  A3a> 
Wife. 

III.  Fraudulent 
What  is. 

1.  A  charge  by  warrant  of  attorney,  veil 
within  Stat  \  k  2  Vict  c  110,  s.  39,L 
BA5KRUPT  aud  Ihsoltknt,  HI.  L 

2.  Not  a  bill  of  sale  given  as  seearity  for 
fresh  advances  only,  296.    Baxkrcpt  ass 

l5S0LYBltT,  I. 

ASSURANCK      . 
See  iNSURAncK. 

ASYLUM  (COUNTY  LUNATIC). 

Expenses  of  conveyance  of  pauper  lonatic,  fit 
Poor,  L  2. 

ATTORNEY. 

I.  When  privileged  to  lay  venue  in  Uddlcsei, 
982.    Trial,  L 

II.  When  liable  to  pay  costs  of  taxatioa,  ondcr 
eUt  6  A  7  Vict  c  63,  286.    Costs,  \L  L 

ATTORNEY.    (WARRANT  OF.) 
Warraht  op  Attornkt. 

AUCTION. 

Purchaser  of  aa  estate  preduded  frov  nskiif 
an  objeotion  to  title  ezdaded  by  the  csndi- 
tions  of  sale,  669.    Contract,  VIL  6. 

AUDITOR. 

I.  Poor  law. 

His  disallowance  of  attorney's  bill  of  eoito 
final,  408.  .  CBmoRARi,  IIL 

II.  Under  Metropolis  Local  Management  Ad 
Action  for  malicious  rejection  of  vote  atebe- 
tion  of  auditor,  289.    RatC|  IL  L 


AVERAGE. 
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See  IvBUBAXCB. 


AVERAGE. 


AWARD. 


L  EDiargement  of  time  by  urbitrator.  Con- 
structive consent  of  parties,  719.  Arbitha- 
non,  II.  1. 

JI.  Rehearing  of  parties  by  arbitrator,  on  award 
being  remitted,  38.3.    Arbitration,  II.  2. 

m.  Costs  of  action  ordered  to  abide  event  of 
award.  When  plaintiff  is  entitled  to  them 
under  the  award,  215.     Costs,  I.  2. 

BAILIFF. 
See  CouvTT  Cocbt,  IL 

BAILMENT. 

L  Liability  of  bailor  to  bailee. 

1.  Of  shippers  of  goods  of  a  dangerous  natnre 
on  board  a  general  ship,  whereby  cargo 
damaged,  without  the  knowledge  of  ship- 
owners, 470.    Ship,  II.  1. 

2.  Of  vendee  of  a  horse,  afterwards  permit- 
ting it  to  remain  in  possession  of  vendor, 
726.    Statute  or  Frauds,  IL  1. 

IL  Liability  of  bailee  to  bailor. 

1.  Of  innkeeper  for  goods  of  gnest^ 

Where  the  goods  of  a  gnest  at  an  inn  are 
lost,  the  innkeeper  is  liable  ns  for  breach  of 
duty  unless  the  negligence  of  the  guest  occa- 
sions the  loss  in  snoh  a  way  as  that  the  loss 
would  not  have  happened  if  the  guest  had 
used  the  ordinary  care  that  a  prudent  man 
may  be  reasonably  expected  to  have  taken 
under  the  circumstances.  Where  there  is 
such  negligence,  the  innkeeper  is  not  respon- 
sible. 

Therefore,  where  an  innkeeper  set  up  such 
negligence,  in  answer  to  an  action  by  the 
owner  for  the  loss  of  goods,  and  tho  Judge 
told  the  jury  that  the  innkeeper  was  respon* 
lible  unless  there  had  been  gross  negligenee 
on  the  part  of  the  owner,  but  did  not  explain 
what  would  constitute  gross  negligence: 
Held,  a  misdirection,  insomuch  as  the  jury 
might  have  understood  that  the  plaintiff  was 
entitled  to  recover  unless  there  had  been  an 
absence,  on  his  part,  of  even  the  loosest 
degree  of  care.     Cathill  v.  Wrighty  891 

2.  Of  shipowner  to  shipper,  for  damage  to 
goods  of  the  latter,  caused  by  leakage  from 
goods  of  a  third  party,  477,  note  (6).  Ship, 
IIL  1. 

3.  Of  tenant  agreeing  with  landlord  to  pur- 
chase goods  of  which  tenant  was  in  posses- 
sion as  such,  765.  Statute  of  Frauds, 
IL2. 


III.  Liability  of  third  parties  for  acts  of  bailee. 

Liability  of  third  party  for  goods  of  bailor 
delivered  to  him  by  bailee  with  intent  to 
give  such  third  parly  a  lien,  842.  Rkplb- 
VIH,  I. 

BANK. 

Resolution  of  directors  of  joint  stock  company 
to  borrow  money  from  bank,  on  bond ;  how 
far  presumable,  when  money  is  borrowed, 
and  authority  so  to  borrow  exists,  327.    Com- 

PAHT,  I.  2. 

BANKRUPT  AND  INSOLVENT. 

I.  Act  of  bankruptcy. 

Bill  of  sale,  when  held  not. 

B.,  a  trader,  by  bill  of  sale,  conveyed  all 
his  stock,  and  all  the  stock  that  should  during 
the  continuance  of  the  security  become  his, 
with  a  power  of  sale,  to  C,  as  a  security  for 
money  to  be  advanced  by  C.  The  bill  of  sale 
was  drawn  up  as  a  security  for  an  existing 
debt,  as  well  as  for  fresh  advances;  but  this 
was  a  mistake,  the  whole  consideration  being 
fresh  advances  not  to  exceed  a  certain  sum. 
C.  made  the  advances ;  the  property  in  fact 
was  of  about  three  times  the  value  of  the  ad- 
vances. B.  was  at  this  time  in  reality  insol- 
vent: but  the  Court,  which  had  power  to  draw 
inferences  of  fact,  drew  the  inference  that  the 
advances  were  bona  fide  asked  for  and  made 
with  a  view  to  keep  the  business  going,  and 
in  the  belief  that  they  would  enable  B.  to  get 
over  his  difficulties.  Afterwards  C.  took 
possession  of  the  goods.  B.  being  declared 
a  bankrupt,  his  assignees  brought  trover 
against  C,  contending  that  the  transaction 
in  question  was  itself  an  act  of  bankruptcy. 
On  a  case  stating  these  fncts,  in  which  the 
Court  had  power  to  draw  inferences  of  fact : 

Held,  that  the  transaction  must  be  viewed 
as  if  the  bill  of  sale  had  been  drawn  as  it  was 
intended  to  be,  entirely  as  a  security  fur  fresh 
advances. 

That  the  effect  of  pledging  the  whole  of  the 
trader's  property  for  such  advances  was  not 
necessarily  to  delay  his  creditors,  as  the  ad- 
vances, even  if  bearing  a  small  proportion  to 
the  value  of  the  property  pledged,  might  be 
of  more  advantage  to  the  trader  and  his  cre- 
ditors than  the  property  itself;  and,  conse- 
quently, that  the  bill  of  sale  in  this  case, 
being  in  fact  bona  fide,  was  not,  in  point  of 
law,  fraudulent,  nor  an  act  of  bankruptcy. 
BittUatone  v.  Cooke,  2U6 

II.  Discharge  by  Insolvency  Court. 

Terms  on  which  Court  of  Queen's  Bench  will 
set  aside  the  outlawry  of  an  insolvent, 
finally  discharged  by  Insolvency  Court. 

Defendant  was  outlawed  on  final  process  at 
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the  guit  of  the  plaintiff.  Defendant  than  pe- 
titioned the  county  oourty  under  The  Insol- 
vent Debtors'  Act,  for  his  discharge,  inserting 
the  Judgment  debt  in  his  schedule ;  and  that 
Coart  ordered  him  to  be  discharged  forth- 
with. Defendant  then  moved  this  Court  to 
set  aside  the  outlawry. 

This  Court  set  aside  the  outlawry  on  the 
terms  of  the  defendant  assigning  to  the  pro- 
Tisional  assignee,  if  required  by  the  Court 
for  relief  of  Insolvent  Debtors,  all  goods  be- 
longing to  him,  if  any,  up  to  his  final  dis- 
charge, which  did  not  rest  in  the  provisional 
assignee  by  the  vesting  order,  and  paying  the 
oosts  of  the  ontlawry,  if  any,  not  included  in 
the  schedule,  the  costs  of  the  application  to 
this  Court,  and  the  costs  of  an  attendance  on 
the  same  matter  before  a  Judge  at  Chambers. 
BoMterJield  v.  Sproye,  876 

IIL  Assignees. 

Rights  of. 

1.  Against  a  creditor  having  issued  execution 
upon  a  judgment  on  a  warrant  of  attorney, 
void  within  sUt.  1  Jk  2  Vict.  c.  110,  s.  59. 

Trover  by  the  assignee  of  F.,  an  insolvent 
debtor,  for  a  conversion  in  the  time  of  the 
insolvent  Pleas,  amongst  others,  Not  guilty, 
and  a  plea  justifying  the  conversion  as  being 
a  seizure  under  a  fi.  fa.  issued  beforo  the  in- 
solvency on  a  judgment  against  F.  in  favour 
of  the  defendant.  Replication :  that  F.,  within 
three  months  before  his  imprisonment,  being 
in  insolvent  circumstances,  with  a  view  of 
petitioning  the  Courts  fraudulently  charged 
his  estate  in  favour  of  defendant,  being  a 
creditor,  by  a  warrant  of  attorney  void  within 
stot  1  A  2  Vict  0.  110,  s.  59,  and  that  the 
judgment  was  on  that  warrant  of  attorney. 
Issue  was  taken  on  the  replication.  The 
verdict  was  found  for  the  plaintiff  on  all  the 
issues ;  and  he  had  judgment  Error  was 
brought  on  the  record,  and  also  on  a  bill  of 
exceptions,  which  set  forth  the  evidence. 
By  this  it  appeared  that  the  Judgment  was 
on  a  warrant  of  attorney,  voluntarily  given 
with  a  view  of  petitioning  the  Court,  and  the 
defendant  had  disposed  of  the  goods  seized 
before  the  insolvency.  The  Judge  ruled  that 
this  was  evidence  of  a  eonversion,  to  which 
ruling  there  was  an  exception. 

Held,  by  Jervis,  C.  J.,  Alderson,  B.,  Cress- 
well,  J.,  and  Martin,  B.,  with  whom  Sir  W. 
Maule,  before  his  retirement  from  the  bench, 
agreed,  that  the  warrant  of  attorney  was, 
under  stat  1  A  2  Vict  o.  110,  s.  50,  wholly 
void,  and  not  merely  voidable ;  that  the  as- 
signee might  sue ;  and  that  trover  for  a  con- 
version of  F.'s  goods  before  the  insolvency 
was  a  proper  form  of  action ;  that  therefore 
the  judgment  was  right,  and  the  ruling  unex- 
ceptionable. 

Held,  by  Williams,  J.,  and  Crowder,  J., 


with  whom  Lord  Wenslejdale,  before  hii 
retirement  from  the  Bench,  a^eed,  that  Ike 
warrant  of  attorney  was  not  absolutely  void, 
but  valid  till  the  assignee  elected  to  avud  iL 
That  there  was  consequently  no  wrongfol  cob- 
version  before  the  insolvency ;  and  that  tfce 
plaintiff,  if  entitled  to  recover  at  all,  eo«M 
not  recover  in  trover;  and  that  there  oo^t 
to  be  a  venire  de  novo  on  the  bill  of  exeep- 
tions  on  the  ruling  as  to  Not  guilty,  and  jod;. 
ment  non  obstante  veredicto  on  the  in^afl- 
ciency  of  the  replication  to  the  spedal  plea. 

On  the  bill  of  exceptions,  it  appeared  that 
the  plaintiff  had  tendered  in  evidence  an  sd- 
jodication  of  the  Insolvent  Court,  dischaxgiog 
F.  after  he  had  been  in  custody  for  one  y«ar, 
and  had  proved  that  immediately  afterwards 
he  was  allowed  to  go  free  by  the  defendant, 
who  was  his  only  detaining  creditor.  The 
defendant's  counsel  offered  to  admit  that  such 
an  order  was  made,  but  objected  to  its  beiag 
road.  The  Judge  ruled  that  it  might  be 
read ;  to  which  the  defendant  excepted.  It 
was  read;  and  it  stated  tba  detainer  for  a 
year  to  bo  on  the  ground  that  the  wanaat  of 
attorney  was  a  fraud  nlent  preferesee. 

Hold,  by  the  whole  Court,  that  the  adjadi- 
cation  was  admissible,  not  as  evidence  of  the 
truth  of  the  ground  on  which  it  purported  le 
be  made,  but  because  that  adjudicaiioa,  fol- 
lowed by  the  immediate  diaeharge  of  F.,  wu 
evidence  of  defendant's  complicity  with  F. 
And  that  the  plaintiff  was  not  bound  to  take 
the  defendant's  admission  of  its  effect 

Judgment  affirmed.     BiUiter  v.  Yomm^   1 

2.  To  the  property  in  an  unaccepted  diaft, 
drawn  by  the  consignees  of  a  cargo  vpoa 
the  bankrupts  (the  consignees)  befoR 
bankruptcy  at  their  request,  in  favour  of  a 
third  party  who  had  made  advaneca  to 
them  on  the  cargo,  742.    Bn.LS  or  Ex- 

CHAMGE  AND  PrOHISSOBT  NoTKS,  IL 

3.  To  unfixed  materials  of  an  unfinished  At|s 
in  the  oourse  of  building  by  the  haaknpt 
for  a  third  party. 

J.,  a  shipbuilder,  agreed  to  build  an  tooe 
steamship  for  plaintiff  on  the  same  tctms  as 
other  vessels  whieb  be  bad  previously  hcik 
for  him.    By  refeoenoe  to  theee  tenas  it  ap- 
peared that  the  price  was  to  be  16,0004^  pay- 
able by  instalments,  the  first  instalment  to  be 
1000^.  payable  immediatelj.      The  secosd, 
third,  and  fourth,  of  1000^  each,  to  be  pay- 
able  at  the  end  of  two,  three,  and  four  months 
respectively  from  the  date  of  the  order;  the 
remaining  ]2,000{.  to  be  payable  by  instal- 
ments of  3000^  each,  the  first  SOOd/.  at  the 
end  of  six  months,  provided  the  vessel  was 
plated  and  decks  laid ;  the  second  S009/.  al 
the  end  of  eight  months,  provided  the  tcsmI 
was  ready  for  trial  i  the  third  3000L  at  the 
end  of  eleven .  months,  provided  the  tosm' 
was  according  to  contract  and  perfecUy  £«■' 
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pletel ;  the  last  instalment  of  3000^  at  the 
end  of  thirteen  months;  the  vessel  to  be 
built  andor  the  superintendence  of  H.,  ap- 
pointed for  that  purpose  by  plaintiff,  and  ac- 
cording to  his  specifications. 

The  building  commenced  under  the  super- 
intendence of  H.  Plaintiff  advanced  money 
to  J.  in  anticipation  of  the  instalments.  In 
the  10th  month  J.  became  bankrupt:  the 
vessel  waa  at  that  time  unfinished  in  J/s 
yard ;  and  engines  and  parts  of  the  frame 
work  of  the  vessel,  adapted  for  the  unfinished 
ship,  but  not  yet  fixed  into  her  frame  work, 
were  there  also.  Plaintiff  claimed  the  un- 
finished vessel  and  these  engines  and  parts 
of  the  frame  work.  The  assignees  of  J.  kept 
them  as  part  of  the  estate  of  J.  The  amount 
paid  in  advance  by  plaintiff  exceeded  the 
Yulue  of  this  property. 

In  an  aetion  by  plaintiff  against  the  as- 
signees, a  case  was  stated  for  the  opinion  of 
this  Court,  giving  power  to  draw  inferences 
of  fact,  and  setting  forth  the  above  facts,  and 
also  that  the  unfinished  ship  was  known  at 
J.'s  yard  as  plaintiff's  ship,  and  that  H.  had, 
with  J.'s  consent,  before  the  bankruptcy, 
stamped  plaintiff's  name  on  the  keel  of  the 
Tcseel,  for  the  express  purpose  of  indicating 
til  at  she  was  the  property  of  plaintiff.  The 
qaestions  were,  whether  the  property  belonged 
to  plaintiff  or  the  assignees.  And  whether 
plaintiff  could  recover  special  damages  for  the 
detention  of  the  ship,  beyond  its  value. 

The  Court  of  Queen's  Bench  decided  that 
the  plaintiff  was  entitled  to  recover  in  respect 
both  of  the  ship  and  of  the  loose  engines  and 
materials ;  and  that  he  was  also  entitled  to 
recover  special  damages. 

On  Error  to  the  Court  of  Exchequer  Cham- 
ber, that  Court  concurred  with  the  Court  of 
Queen's  Bench  as  to  the  ship,  but  held  that 
the  plaintiff  was  not  entitled  to  recover  in 
respect  of  Uie  loose  engines  and  materials, 
and  that  the  damages  were  to  be  assessed  in 
respect  of  the  ship  only.     Wood  v.  Bell,  355 

4.  To  machinery  assigned  by  bankmpt  before 
bankruptcy,  the  indenture  of  assignment 
not  having  been  registered  under  stat  17 
A  18  Vict  0.  30. 

J.  mortgaged  to  M.  the  freehold  of  a  mill, 
with  machinery  thereon.  Afterwards  J.  as- 
signed to  defendant  the  equity  of  redemption, 
and  certain  machinery  which  had  been  fixed 
in  the  mill  since  the  first  mortgage.  After- 
wards, by  indenture,  in  consideration  of  500^ 
paid  to  J.  by  defendant,  J.  did  bargain,  sell, 
assign,  and  set  over  to  defendant  machinery 
erected  since  the  conveyance  of  the  equity  of 
redemption,  subject  to  redemption  on  pay- 
ment jf  the  500Z. ;  and,  by  the  same  indenture, 
J.  covenanted  that  the  mill  and  mnchincry 
specif ed  in  the  provious  conveyance  of  the 
eqnit)  of  redemption  should  bo  charged  with 


the  500/.,  as  well  as  the  money  before  secured 
upon  it 

The  machinery  comprised  in  the  last-men- 
tioned indenture  was  erected  for  the  purpose 
of  carrying  on  the  manufactory  in  the  mill : 
and,  for  the  more  convenienUy  so  doing,  a 
part  of  it  was  screwed,  nailed,  and  otherwise 
fixed  to  the  mill. 

J.  became  bankrupt:  in  anticipation  of 
which,  defendant  took  possession,  and  entered 
on  the  mill  and  the  machinery,  J.  having 
been  in  possession  for  more  than  21  d&ys 
after  the  making  of  the  indenture,  up  to  the 
time  of  such  entry.  The  machinery  com- 
prised in  the  last-mentioned  indenture  still 
remaining  on  the  premises,  J.'s  assignees 
claimed  it,  on  the  ground  that  such  indenture 
hod  not  been  registered  under  the  stat  17  A 
18  Vict.  e.  36. 

Held,  that  they  were  entitled  to  the  machi- 
nery :  the  conveyance  thereof  being  void  as 
against  them  for  want  of  registration;  for 
that,  under  the  interpretation  clause  (sect  7), 
the  machinery  was  personal  chattels,  as  the 
intention  of  the  parties  appeared  to  be  that 
the  mschinery  should  pass,  separately  from 
the  realty,  and  so  it  had  not  become  parcel 
of  the  freehold  by  annexation  subsequent  to 
the  conveyance  of  the  equity  of  redemption. 
Waterfall  v.  Penittone,  876 

Action  by. 
5.  Administration  of  interrogatories  under 

Common  Law  Procedure  Act,  1S54,  462. 

Common  Law  Procedure  Acts,  I.  5. 

IV.  Creditors. 
Release  by  composition  deed.  Effect,  as  re- 
gards the  rights  of  a  creditor,  of  a  blank, 
left  in  the  deed  for  the  insertion  of  the 
amount  of  his  debt,  being  erroneously  filled 
up,  without  his  authority,  after  execution 
of  the  deed  by  him,  795.    Deed,  IlL  1. 

BASTARDY. 

What  is  sufficient  service  of  summons  on  puta- 
tive father. 

A  summons  duly  issued  by  a  justice  against 
the  putative  father  of  an  English  bastard 
child  was  served  on  the  putative  father  in 
Scotland,  where  he  had  gone  to  reside.  lie 
did  not  attend  before  the  justices  in  petty 
sessions.  On  proof  of  this  service  in  Scot- 
land, and  that  it  was  in  sufficient  time  to 
have  enabled  the  putative  father  to  attend, 
the  justices  heard  the  case  and  made  the  filia- 
tion and  maintenance  order. 

The  order  having  been  brought  up  by  cer- 
tiorari. 

Held,  by  Coleridge,  Erie,  and  Crompton, 
Js.,  that  service  out  of  England  and  Wales 
WAS  not  due  service  under  stiit.  7^8  Vict.  c. 
101,  ss.  2  and  3;  and  the  order  was  quashed. 
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BILLS  OF  EXCHANGE. 


Lord  Campbelli  C.  J.,  dissentients.    Regiua 
T.  Light/oot,  822 

BENEPICUL  OCCUPATION. 
See  Rate. 


BILL  OF  COSTS. 


See  Costs. 


BILL  OP  EXCEPTIONS. 

What  is  tbo  meaning  of  "no  eyidence"  to  go 
to  the  jury,  when  that  question  is  raised  by 
bill  of  exceptions :  what,  when  it  is  raised 
before  the  Court  upon  leave  reserved  at  the 
trial,  953.    Ship,  II.  3. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

L  What  is  a  promissory  note. 

Defendant  signed,  and  delivered  to  plain- 
tiff, a  written  instrument,  in  the  following 
words :  "  Nine  months  after  date,  I  promise 
to  pay  to  the  secretary  for  the  time  being  of 
The  Indian,"  Ac,  "  Society,  or  order,  Com- 
pany's rupees,  twenty  thousand,  with  interest 
at  the  rate,"  Ac;  "and  I  hereby  deposit  in 
his  hands  twenty-two  Union  Bank  shares," 
"  by  way  of  pledge  or  security  for  the  due 
payment  of  the  said  sum  of  Company's 
rupees,  twenty  thousand,  as  aforesaid ;  and, 
in  default  thereof,  hereby  authorize  the  said 
secretary  for  the  time  being,  forthwith,  either 
by  private  or  public  sale,  absolutely  to  sell  or 
dispose  of  the  said  twenty-two  Union  Bank 
shares,  so  deposited  with  him ;  and  out  of  the 
proceeds  of  sale  to  reimburse  himself  the  said 
loan  of  Company's  rupees,  twenty  thousand, 
and  interest  thereon,  as  aforesaid,  he  render- 
ing to  me  any  surplus  which  mny  bo  furth- 
coming from  such  sale.  And  I  hereby  pro- 
mise and  undertake  to  make  good  whatever, 
if  anything,  may  be  wanting  over  and  above 
the  proceeds  of  such  sale,  to  make  up  the  full 
amount  of  the  said  loan  of  Company's 
rupees,  twenty  thousand,  and  interest  as 
aforesaid." 

Plaintiff,  at  the  time  of  the  making  and 
delivering  of  this  paper,  and  thenceforward 
continually  till  the  expiration  of  the  nine 

.  months,  and  ever  since,  had  been  secretary 
of  the  Society.  An  action  having  been 
brought  by  him  against  defendant,  after  the 
expiration  of  the  nine  months,  as  upon  a 
promissory  note,  the  declaration  averring  the 
plaintiff  to  have  been  and  to  be  secretary  as 
aforesaid,  and  the  defendant  having  denied 
making  "  the  alleged  promissory  note :" 

Held,  by  the  Court  of  Exchequer  Chnmber, 
affirming  the  judgment  of  the  Court  of  Q.  B., 
that  the  instrument  was  not  a  promissory 


note,  the  payee  being  nncertain  at  the  tine 
of  the  making.     Cowie  ▼.  Stirling,  333 

II.  Payee.     (Bill  of  exchange.) 

Right  of  property  in  an  unaccepted  dnft, 
drawn  by  consignees  of  cargo  apon  o«s> 
signers,  afterwards  bankrupt,  to  protect  aa 
advance  to  the  latter,  before  their  bank- 
ruptcy, by  a  third  party. 

L.  k  Co.,  a  London  firm,  agreed  widi  C  k 
Co.,  also  a  London  firm,  to  make  advaneei 
on  a  cargo  per  S.,  consigned  to  M.  A  Co..  at 
Moulmein ;  on  the  terms  that  L.  A  Co.  shoaU 
have  a  lien  on  the  cargo  and  its  proceeds; 
and  that  M.  A  Co.  should  remit  the  proceeds 
as  soon  as  realized  through  L.  A  Co.  Lu  A 
Co.  accordingly  advanced  to  G.  A  Co.  60MM. 
M.  A  Co.  were  informed  of  the  arraogeaieBt 
and  agreed  to  IL  Afterwards  L.  A  Co.  re- 
quested C.  A  Co.  to  pay  off  their  advanecs. 
C.  A  Co.  informed  BL  A  Co.  of  this,  and  re- 
quested them  to  draw  on  them  in  favov 
of  L.  A  Co.  in  anticipations.  L.  A  Ce. 
were  not  aware  of  this  applicatioa.  M.  A 
Co.  wrote  to  0.  A  Co.,  expressing  dislike 
to  the  style  of  draft,  but  assenting  to  do 
as  requested,  and  adding,  in  a  letter  of  the 
same  date,  "we  trust  yon  will  take  eare  we 
are  protected  in  this  matter."  Enclosed  wsj 
a  letter,  addressed  to  L.  A  Co.  unsealed,  ad- 
vising them  of  a  draft  The  draft  was  on  C. 
A  Co.,  payable  six  months  after  sight  to  L  A 
Co.  C.  A  Co.  accepted  the  draft,  handed  it 
and  the  letter  to  L.  A  Co.,  and  afterwards 
duly  honoured  the  draft.  Afterwards  a  nmi- 
lar  draft  was  sent  in  a  similar  letter,  tUUiBg 
the  draft  to  be  "in  anticipation  of  the  arrirai 
of  the  S.,"  addressed  to  L.  A  Co.,  but  open, 
and  in  a  letter  to  C.  A  Co.  When  ii  arrived, 
C.  A  Co.  were  in  such  circumstances  as  to  be 
aware  that  they  could  not  honour  it.  They 
therefore  suppressed  both  letter  and  draft; 
M.  A  Co.  approved  of  their  conduct.  Sabce- 
quently  C.  A  Co.  became  bankrupts ;  aad  the 
unaccepted  draft  came  into  the  hands  of  their 
assignees.  L.  A  Co.,  whose  advances  had 
not  been  paid  off,  demanded  the  draft  free 
them,  and,  on  its  being  refused,  brooght 
trover.  On  a  special  case  stating  the  abere 
facts : 

Held,  that  L.  A  Co.  had  no  property  is  the 
draft,  which  had  not  been  drawn  under  the 
agreement  to  which  they  were  a  party,  lot 
under  a  separate  arrangement  betweea  C.  A 
Co.  and  M.  A  Co. ;  and  that,  und<r  the  ar- 
rangement between  C.  A  Co.  and  M.  A  Co., 
the  former  would  have  done  wrong  if  they 
had  handed  over  the  draft  to  L.  A  Co.  vfaea 
aware  that  they  could  not  protect  it.  iV 
Lizardi  v.  PenneU,  J4i 

III.  Endorsee. 

Admitting  his  endorsement  to  jrfaintifi^  cstep- 
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ped  from  denying  previous  endorsement  to 
himself. 

Declaration  charged  that  P.  drew  a  hill  of 
exchange  payable  to  bis  own  order,  and  en- 
dorsed it  to  defendant,  who  endorsed  it  to 
plaintiff;  and  that  the  bill  was  dishonoured, 
and  defendant  did  not  pay  it.  Plea,  denying 
the  endorsement  to  the  defendant  On  de- 
murrer: 

Held,  by  Lord  Campbell,  C.  J.,  Wightman 
ftad  Erie,  Js.,  that  the  plea  was  bad,  the  de- 
fendant being  estopped,  by  his  admitted  en- 
dorsement, from  traversing  the  endorsement 
to  himself. 

Dabitante  Crompton,  J.  MaeOregor  ▼. 
Rhodet,  206 

rV.  Payment  by. 

On  account :  when  evidence  of  a  fresh  pro- 
mise, 506.    Statute  of  Limitatiohs. 

BILL  OF  LADING. 

I.  Signed  by  master  of  ship,  as  agent  for  char- 
terers.   Right  to  freight 

By  memorandum  for  charter,  made  at  Li- 
verpool between  plaintiff,  as  master,  for  the 
owners  of  the  ship  S.,  and  M.  k  Co.,  it  was 
agreed  that  (excepting  the  cabin,  state  rooms, 
and  room  for  stowage  of  cables,  Ac,  and 
crew)  the  vessel  should  be  immediately  made 
ready,  and  take  on  board  from  the  charterers 
(who  were  to  have  the  full  reach  of  the  hold, 
from  bulkhead  to  bulkhead,  including  the 
half  deck)  a  full  cargo  of  merchandise  and 
specie,  the  owners  employing  sufficient  hands 
fur  the  purpose,  and  should  proceed  to  Bue- 
nos A jro9,  and  there  deliver  the  cargo  in  the 
nunal  and  customary  manner  agreeably  to 
bills  of  lading,  and  so  end  the  voyage  :  in  con- 
sideration whereof  the  affreighters  to  deliver 
the  c.irgo  alongside  to  be  lac^en,  and  cause  it 
to  be  received  at  the  port  of  discbarge  in  the 
usual  ond  customary  manner ;  and  "  pay  for 
the  use  and  hire  of  the  said  vessel,  in  respect 
of  the  said  voyage/'  775/.  **  lump  sum,  in  full, 
ebarterers  paying  for  landing  the  measure- 
ment portion  of  the  cargo,  or  8502.  in  full,  the 
shipowners  paying  the  lighterage,  at  charter- 
ers' option,  to  be  decided  before  sailing  from 
L. :"  payment  to  be  made  by  the  captain  re- 
ceiving ''such  freight  as  the  charterers  may 
have  payable  abroad  as  per  bills  of  lading, 
not  exceeding  half,  or  by  an  order  handed 
over  to  him  by  the  charterers,  at  their  option, 
at  the  current  rate  of  exchange,  which  order 
is  to  be  payable  at  the  port  of  discharge ;  and 
the  balance  to  be  paid  by  the  charterers'  ac- 
ceptance, payable  in  London,  at  three  months 
date  from  the  day  of  sailing."  The  charterers 
to  name  the  lumpers  and  stevedores  for  taking 
in  oargo  and  stowage ;  the  ship  to  pay  the 
lumpers,  the  charterers  the  stevedores,  both 
lo  bo  under  the  direction  of  the  master,  and 


owners  to  be  responsible  for  improper  stow- 
age :  such  goods  only  as  the  charterers  might 
direct  to  be  received  on  board.  *'  That  the 
master  shall,  at  the  charterers'  request,  sign 
bills  of  lading  in  the  usual  and  customary 
manner,  and  at  any  rate  of  freight  that  may 
be  filled  up  and  made  payable  in  any  manner 
the  ebarterers  may  choose,  without  prejudice 
to  this  charter."  The  vessel  to  be  consigned 
to  the  charterers'  agents  at  her  port  of  dis- 
charge. 

The  charterers  put  up  the  S.  as  a  general 
ship :  plaintiff,  as  master,  signed  bills  of  lad- 
ing at  such  freight  and  payable  in  such  man- 
ner as  they  requested.  They  elected  to  pay 
the  850/.  Part  of  the  bills  of  lading  made 
244/.  5«.  2d.  payable  at  B.  A. :  and  this  plain- 
tiff received  at  B.  A.  The  rest  of  the  bills  of 
lading,  made  the  freight  payable  "here" 
(Liverpool)  as  per  margin ;  by  the  margin,  it 
was  to  be  paid  one  month  after  sailing,  ship 
lost  or  not  lost :  it  was  not  specified  to  whom 
the  payment  was  to  be  made.  The  charterers 
paid  a  small  part  of  the  balance  of  the  850/. 
in  cash,  and,  for  the  rest,  gave  their  accept- 
ance at  three  months,  payable  in  London. 
Before  maturity,  they  suspended  payment 
Plaintiff  then  claimed  from  the  shippers  the 
portion  of  the  bill  of  lading  freight  not  yet 
paid ;  the  charterers  also  claimed  it  The 
plaintiff  himself  was  one  of  the  owners. 

On  a  case  stated,  with  power  to  the  Court 
to  draw  inferences  of  fact :  Held,  that  the 
plaintiff  was  not  entitled  to  claim  from  the 
shippers  the  freights  last  mentioned,  ho  hav- 
ing signed  the  bills  of  lading  in  the  character 
only  of  agent  for  tho  charterers,  and  there 
being  no  contract  between  the  shipowners 
and  the  shippers.     Marquand  v.  BanneVf  232 

II.  Liability  of  shipowner,  under  ordinory  bill 
of  lading,  for  damage  done  to  the  goods  of 
one  party  by  those  of  another,  477,  note  (6). 
Ship,  UL  1. 

BILL  OF  SALE. 

Given  as  security  for  fresh  advances  only,  not 
fraudulent,  nor  an  act  of  bankruptcy,  296. 
Bankrupt  and  Insoltbnt,  I. 

Of  machinery,  void  for  want  of  enrolment  under 
Stat  17  k  18  Vict  c.  36,  876.  Bankbcpt 
AMD  Insoltkmt,  III.  4. 

BISHOP. 
See  CnuRCH  Disciplims  Act. 

BOARD  OF  HEALTH. 
See  Public  Health  Act. 

BOND. 
I.  To  secure  a  loan. 
1.  Bond  by  joint  stock  e:<npaoy  to  a  bank. 
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BOND. 


CARGO. 


Resolntion  of  dtreeton  aatborising  it^  when 
presumable,  327.    Com  pant,  I.  2. 

2.  Bond  bjr  churobwardens,  under  Cburcb 
Building  Act  What  is  a  '*  borrowing" 
under  tbe  Act,  807.    Rats,  II.  2. 

IL  To  seonre  performance  of  an  agreement. 
By  mill-owners  agreeing  to  carry  on  business 
according  to  tbe  resolution  of  tbe  majority, 
▼oid  for  restraint  of  trade,  47.    Contract, 
VIL  1. 

III.  By  statute. 

1.  Replevin  bond,  under  County  Court  Act, 
when  forfeited  by  suit  not  being  effectually 
prosecuted,  671.    Replbyin,  IL 

2.  Surety  bond  to  bigb  bailiff  of  county  court, 
to  indemnify  against  misconduct  of  bailiff. 
Sureties  not  now  bound  to  indemnify,  902. 
County  Coitrt,  IL 

BRIBERY. 
See  CoBRUPT  Pbaoticbs  Pbrybntiov  Act. 

BUILDINQ  ACT.  (7  A  8  Vict.  c.  84.) 

Order  of  justices,  under  sect.  70,  dismissing 
surveyor.  When  bad  for  want  of  jurisdic- 
tion. 

A  eomplaint  under  the  Metropolitan  Build- 
ing Act,  7  A  8  Vict  0.  84,  s.  79,  was  preferred 
to  the  Quarter  Sessions  by  W.,  in  which  W. 
stated  that  B.  was  district  surveyor  of  L.,  and 
that  W.  built  in  L.  three  dwelling-houses  of 
the  fourth  rate,  and  that  three  privies,  attach- 
ed to  the  back  of  and  belonging  to  them,  one 
to  each  house,  wore  built  and  carried  up  at 
the  same  time,  and  covered  in  within  twenty- 
one  days  after  the  dwelling-houses  had  been 
covered  in ;  and  that  B.  first  delivered  an 
account  claiming  2L  2«.  "  in  respect  of  each 
of  the  said  dwelling-houses,"  which  was  paid 
to  him,  and  afterwards  an  account  of  10«.  "  in 
respect  of  each  of  the  said  privies,"  and  did, 
on,  Ac, ''  in  his  capacity  of  surveyor  as  afore- 
said, wilfully  receive  the  same  from  this  com- 
plainant, he,"  B.,  "  not  being  entitled  thereto 
under  the  said  Act  And  so  the  said"  W, 
**  complains"  that  B.,  <'in  his  capacity  of  sur- 
veyor as  aforesaid,  did,  on  the  day  and  year 
last  aforesaid,  in  manner  and  form  aforesaid, 
unlawfully  demand  and  receive  a  fee  to  which 
he  was  not  entitled  under  the  said  Act :  con- 
trary to  the  provisions  of  the  said  Act"  The 
Sessions  made  an  order,  stating  that,  upon 
hearing  a  complaint  of  W.,  in  writing,  against 
B.,  setting  forth  the  nature  and  particulars  of 
the  offence  charged,  and  alleging  that  B.,  "  in 
bis  capacity  as  surveyor  as  aforesaid,  had  de- 
manded and  wilfully  received  a  fee  to  which 
ho  was  not  entitled  under  the  said  Act,  con- 
trary to  the  provisions  of  the  said  Act,"  and 
upon  hearing  counsel  on  behalf  of  complain- 
ant and  B.,  and  also  B.,  and  tbe  evidence  fur 


each,  <'it  appears  nnto  thia  Court  Chat  tbs 

said  complaint  is  well  founded:"  sad  tbs 
Court  diamissed  B.  from  tbe  offioa  ol  sar- 
veyor. 

The  order  of  Sessions  was  removed  bj 
certiorari;  and  motion  was  made  to  qaaA 
it  Sect  104  enacts  that  it  shall  not  be  law- 
ful  to  remove  any  order,  made  under  the  hd, 
by  certiorari. 

It  appeared  by  affidavit  that  iho  eeeondfee 
was  claimed  on  the  ground  that,  within  tiie 
meaning  of  the  Act,  the  privies  had  not  ben 
covered  over  within  tbe  twenty-one  days,  and 
were  distinctly  rated ;  on  which  gronod  also 
B.  had  insisted  at  Sessions,  bat  which  W.  Ittd 
disputed. 

Per  Coleridge,  Wightman,  and  Erie,  Ja« 
order  quashed  for  want  of  jurisdiction.  Per 
Coleridge,  J.,  because  sect  79  gave  jorisdie- 
Uon  to  the  Sessions  in  eases  only  where,  ss^ 
posing  the  surveyor  to  havo  done  all  he  as- 
serted himself  to  have  done,  ho  would  stOl  be 
entitled  to  no  remuneration.  Per  Erie,  J.» 
because  the  jurisdiction  was  given  only  in 
cases  where  the  offence  brought  before  tbe 
Sessions  was  that  of  claiming  a  fee  to  wlu<^ 
the  surveyor  knew  himself  not  to  be  entitled, 
whereas  there  waa  here  a  bon&  fide  dispate 
as  to  tbe  law. 

Dissentiente  Lord  Campbell,  C.  J.,  on  the 
ground  that  the  complaint  in  effect  ehaiged 
the  offence  of  intentionally,  fraudulently,  and 
knowingly  taking  a  fee  to  which  the  surveyor 
was  not  entitled;  and  that  this  showed  juris- 
diction ;  which  was  not  affected  by  the  affida- 
vits.    Be^ina  v.  Sadger,  137 

BURIAL  ACTS. 

(U  A  16  Vict,  c  85,  and  16  A  17  Vicr.  c  IM.) 

What  is  a  vestry  "elected  under  a  local  Aet" 
Ac,  within  the  meaning  of  a.  52  of  the  fotmer 
Act»  225.    Vestry,  L 

BUTTT  COLLIER. 
See  Truck  Act. 

CALLS. 
Action  by  Company :  Plea  of  fraud,  761.   Coa- 


PANY,  IL  3. 


CANDIDATE. 


Parliamqntary.  See  Corrupt  Prachcis  Pbs- 
ybntion  Act. 

CAROO. 

Liability  of  shipper  to  shipowner,  for  destne- 
tion  of  cargo  caused  by  the  shipping  of  goods 
of  a  destructive  nature,  without  the  know- 
ledge of  shipowner,  470.    Ship,  II.  1. 

Liability  of  shipowner  to  shipper,  for  daa^p 


CARGO. 
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to  the  tatter's  goods  by  leakage  from  goods 
shipped  bj  a  third  party,  477,  note  (6).  SoiP, 
IILI. 

Contracts,  by  charter«party,  to  load  cargo.  See 
Ship. 

CARRIER. 

Railway  Company.  What  are  "small*'  and 
"separate"  "parcels"  and  "manufactured 
goods,"  under  special  Act.  Effect  of  contract 
with  agents  to  collect 

By  special  Acts  a  railway  Company  was 
entitled  to  charge  for  goods  carried  on  their 
lino  at  rates  not  exceeding  certain  rates  per 
ton.  They  were  permitted  to  charge  a  higher 
rate  for  small  parcels  not  exceeding  500  lbs. 
weight,  provided  that  "  articles  sent  in  large 
aggregate  quantities,  although  made  up  of 
separate  parcels,  such  as  bags  of  sugar,  coffee, 
meal,  and  the  like,  shall  not  be  deemed  small 
parcels,  but  sucb  term  shall  apply  only  to 
single  parcels  in  separate  packages."  Plain- 
tiff, a  carrier,  sent  to  the  Company  at  once 
many  packages,  all  consigned  to  one  con- 
aignee,  each  less  than  500  lbs.,  of  articles  of 
similar  classes,  but  not  being  separate  pack- 
ages of  one  article.  The  Company  charged 
for  them  as  separate  parcels. 

Held,  that  they  were  justified  in  so  doing; 
the  proyiso  applying  only  to  articles  that 
were  of  sucb  a  nature  that  a  large  quantity 
was  generally  made  up  in  separate  packages. 

The  plaintiff  also  sent  a  parcel  of  coffee 
less  than  500  lbs.  weight;  and  afterwards,  on 
the  same  day,  another  parcel  of  coffee,  both 
consigned  to  himself,  and  for  the  same  train. 
When  the  first  was  loft,  notice  was  given  that 
plaintiff  probably  would  send  more;  but  it 
was  not  received  on  any  special  t«rms.  The 
Company  charged  for  these  as  separate  par< 
eels. 

Held,  that  they  were  justified  in  doing  so. 

The  Company  were  entitled  to  charge  a 
certain  rate  *'  for  all  cotton  and  other  wools, 
drugs,  and  manufactured  goods."  Held  that 
this  meant,  not  all  goods  on  which  human 
skill  was  employed,  but  those  articles  made 
Sn  what  are  in  popular  language  oalled  ma- 
nufactories. 

The  Company  agreed  with  agents  to  collect 
and  deliver  goods  for  them,  charging  the 
public  a  small  charge  for  doing  so  in  addition 
to  the  charge  for  conveyance  on  the  railway; 
to  those  agents  the  Company  allowed  in  addi- 
tion a  sum  out  of  the  receipts  of  the  Com- 
pany. The  plaintiff,  who  collected  and  deli- 
Tered  his  own  parcels  but  was  charged  as 
highly  as  the  rest  of  the  public,  complained 
that  in  effect  this  arrangement  caused  his 
goods  to  be  charged  higher  than  those  sent 
through  the  agents,  and  that  the  difference 
was  an  ororcharge.  By  their  Act  the  Com- 
pany were  to  charge  all  persons  equally  for 


conveyance,  bat  there  was  a  proviso  that  they 
might  make  agreements  as  to  the  oolleotioa 
and  delivery  of  merchandise ;  and  there  was 
an  appeal  given  by  the  Act  to  the  Sessions 
by  any  one  prejudiced  against  any  arrange- 
ment giving  special  facilities  to  others. 

Held  that,  under  these  enactments,  the 
ngreement  with  the  agents,  against  which 
there  had  been  no  appeal,  did  not  render  the 
charges  to  the  plaintiff  overcharges.  Parker 
V.  Great  Wettern  Railway  Company,  77 

CERTIFICATE. 

By  judge,  that  there  was  sufficient  cause  for 
bringing  aetion  in  superior  Court :  at  what 
time  it  may  be  given  and  endorsed  on  the  re- 
cord, 683.    Sheriff,  L 

CERTIORARI. 

Construction  of  clause  taking  away. 

L  Of  sect  26  of  the  Act  for  Prevention  of  Cra- 
elty  to  Animals  (12  A  13  Vict  c.  92),  837. 
Appeal,  L  1. 

IL  Of  sect  104  of  the  Metropolitan  Building 
Act  (7  A  8  Vict  c  84),  137.     Bdildi50  Act. 

UL  Of  sect  39  of  stat  7  A  8  Vict  c.  101. 

Stat  7  A  8  Vict  c  101,  s.  39,  makes  the 
decision  of  the  auditor  of  the  poor  law  on 
any  question  as  to  an  attorney's  bill  final,  at 
all  events  as  against  the  overseers,  unless  the 
bill  has  been  taxed  before  it  is  presented  to 
the  auditor;  and  therefore  the  Court  cannot 
grant,  at  the  instance  of  the  overseers,  a  oer- 
tiorari  to  bring  up  such  a  disallowance  of  such 
a  bill  of  costs. 

Whether,  if  the  complaint  were  by  a  rate- 
payer that  the  bill  was  improperly  allowed, 
the  decision  of  the  auditor  would  be  final  as 
against  the  rate-payer,  because  the  bill  was 
not  taxed,  Quart,    Rtgina  v.  Hunt,  408 

CHAMBERS. 

Jurisdiction  of  Jadge  at,  to  order  execution 
against  a  shareholder  of  a  Joint  Stock  Com- 
pany, 1015.    Company,  III.  1. 


See  Ship. 


CHARTER-PARTY. 


CHATTEL. 


What  are  "personal  chattels,"  within  sects.  1, 
7,  of  Stat  17  A  18  Vict  o.  36,  876.    Bank- 

BDPT  AND  iNgOLTBNT,  III.  4. 

CHURCH  BUILDma  ACTS. 

Bond  by  churchwardens,  under  stat.  58  G.  3,  o> 
45,  s.  59,  to  secure  a  loan  made  for  the  pur- 
poses of  the  Act  What  is  a  "  borrowing," 
within  the  sUtute,  807.    Rate,  II.  2. 
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CHURCH  DISCIPLINE  ACT. 

(3  A  4  Vict.  c.  86.) 

How  far  compulsory  oh  Arcbbisfaop  to  proceed 
'  to  hear  and  pronounce  sentence,  tho  commis- 
eion  igsued  by  bim  baving  reported  a  primd. 
facie  ground  for  further  proceedings. 

On  the  application  of  a  clerk  holding  a 
benefice  in  the  diocese  of  B„  in  the  province 
of  Canterbury,  complaining  that  a  clerk  hold- 
ing preferment  in  tho  same  diocese  had  pub- 
lished, in  the  same  diocese,  doctrines  contrary 
to  the  Articles  of  the  Established  Church,  the 
patronage  of  the  preferment  being  in  the 
Bishop  of  B.,  tho  Archbishop  of  Canterbury, 
under  the  provisions  of  stat  3  A  4  Vict  c. 
86,  S8.  3,  24,  issued  a  commission,  which 
reported  that  there  was  sufficient  primi  facie 
ground  for  instituting  further  proceedings. 

Held  that,  the  complainant  thinking  fit  to 
proceed  against  the  party  accused,  the  Arch- 
bishop was  bound,  under  sects.  9,  11,  to  re- 
quire the  appearance  of  the  party  complained 
against,  and  to  hear  the  cause  and  pronounce 
aentonce,  and  had  no  discretion  in  the  matter. 

And  that  the  appearance  and  hearing  ought 
to  be  within  tho  diocese  of  B.,  and  not  in  any 
place  without  such  diocese,  though  within  tho 
province  of  Canterbury.'  Regina  v.  Areli- 
bishop  of  Canterbury f  546. 

CHURCH  RATE. 
See  Ratb,  IL 

CHURCHWARDENS. 

I.  Action  against,  for  mnliciously  rejecting 
plaintifi''8  vote  at  an  election  of  vestrymen 
and  auditors,  under  stat  18  A  19  Vict.  c.  120. 
Pleadings  as  to  validity  of  a  rate  alleged  by 
defendant  to  be  due  from  plaintiff  at  the  time 
of  such  election,  289.     Rate,  II.  1. 

II.  Bond  by,  to  secure  a  loan  under  Church 
Building  Act  What  is  a  "  bowowing"  within 
the  statute,  807.    Ratk,  II.  2. 

COLLISION. 
See  Mebchant  Shippinq  Act. 

COMBINATION. 

By  mill-owners,  to  carry  on  business  according 
to  the  resolution  of  the  majority.  Void  for 
restraint  of  trade,  47.     Costuact,  VII.  1. 

COMMITTEE. 

Consent  of,  to  borrowing  by  churchwardens  for 
church  repairs,  under  Church  Building  Act, 
when  presumable,  806.     Rate,  IL  2.  J 


COMMON  LAW  PROCEDURE  ACTS. 

1852  (15  A  16  Vict  o.  76) ;  1854  (17  A  18  Viet 
c.  125). 

I.  Proceedings  before  trial 

1.  Stay  of  proceedings  by  Court,  on  tii* 
ground  of  a  prior  agreement  to  refer  la 
arbitration,  (1854,  s.  11.)  1020.     ARBrrBA- 

TION,  L 

2.  Claim  by  plaintiff  of  mandamus  (1854,  s. 
68) ;  to  what  obligations  it  is  intended  i» 
apply. 

On  demurrer  to  a  declaration  claimiog  a 
writ  of  mandamus  to  enforce  the  execntioA 
of  a  lease  from  the  plaintiff  to  the  defendant, 
in  fulfilment  of  a  contract  between  tbesn. 

Held,  that  the  deelaration  was  bad,  as  Tlie 
Common  Law  Procedure  Act,  1854,  sect  €8^ 
applies  only  to  the  fulfilment  of  snch  datiet 
as  might  be  enforced  by  the  prerogative  writ 
of  mandamus,  and  not  to  the  specific  perform- 
ance of  contracts.     Benton  v.  Paul^  273 

3.  Equitable  pleadings  (1854,  a.  S3),  as  to 
rights  and  liabilities  of  husband  and  wife 
under  a  marriage  settlement,  497.  Hr»- 
BAXD  AXD  Wipe. 

4.  Inspection  of  documents  (1854,  a.  50),  tad 
Stat  14^15  Vict»  c.  99,  a.  6).  Under  what 
circumstances  Court  will  make  an  order. 

The  powers  of  ordering  the  inspeccioo  of 
documents  given  by  statnte  to  the  Coorta  of 
Common  Law  will  not  be  exercised  except 
for  the  purposes  of  assisting  a  booi  fide  soiL 
Therefore,  where  an  action  was  oommenoedy 
not  bonft  fide  for  the  purposes  of  obtaining 
redress  against  the  defendant,  but  with  a  view 
to  obtain  the  inspection  of  docomeots  in  the 
possession  of  tho  defendant,  for  the  porpoecs 
of  obtaining  evidence  in  another  aciioa  to 
which  the  defendant  was  not  a  party,  tho 
Court  refused  to  order  an  inspection.  Tem- 
perUyv.  WilUtt,  SS« 

5.  Administering  of  interrogatories  (1854,  il 
51).  To  what  kind  of  discovery  the  claaa« 
giving  power  to  interrogate  applies. 

In  an  action  of  trover  by  the  assignees  of 
an  alleged  bankrupt,  the  defendant  obtaiacd 
a  rule  Nisi  to  administer  interrogatories  !• 
the  plaintiffs  to  discover  what  caae  they  in- 
tended to  set  up  at  the  trial,  and  on  what  acta 
of  bankruptcy  they  intended  to  rely. 

Held,  that  the  interrogatories  were  inad- 
missible; at  all  events  on  the  ground  that 
they  were  fishing  interrogatories,  asking  fur 
a  disclosure  of  the  evidence  in  support  of  the 
plaintiffs'  case.  SembU,  that  the  power  to 
interrogate  under  ihe  Common  Law  Proce- 
dure Act,  1854f  is  confined  to  such  disoorerj 
as  might  be  obtained  in  equity  on  evidenev, 
and  does  not  extend  to  a  disoorery  of  tho 
case  itself,  as  distinguished  from  the  crl- 
donce.    Edwarde  v.  Wakefield,  4fi2 


COM.  LAW  PROCEDURE  ACTS. 


COMPANY. 
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6.  Interrogatories  and  inepection.  Costs  of 
orders  for  (1854,  s.  67).  Effect  of  clause 
giving  Judge  discretion,  where  order  is 
silent  as  to  costs,  405.    Costs,  I.  4. 

7.  Notice  that  a  cause  will  be  tried  by  a  spe- 
cial jnry  (1852,  s.  116).  Sheriff  not  entitled 
to  fees  fh)m  partj  giving  such  notice,  083. 

6HBRIF7,  L 

II.  Proceedings  at  triaL 

Power  of  Judge  to  try  question  of  fact  by 
consent  (1854,  s.  1).  Written  consent  not 
necessary  where  the  decision  of  the  issues 
is  left  by  the  parties  to  the  Judge  at  the 
time  of  triaL 

It  appeared  by  the  record  that  plaintiff  and 
defendant  pleaded  to  issue,  and  a  jury  venire 
went;  and  the  postea  stated  that  afterwards, 
at,  i(c.,  at  the  assises  then  holden,  Ac,  before 
Sir  W.  W.,  Justice  of  Q.  B.,  and  Sir  C.  C, 
Justice  of  C.  B.,  ''  and  other  their  fellow  Jus- 
tices assigned  to  take  the  assizes,  in,"  Ac, 
'*  come  the  parties,"  Me.,  "  for  the  trial  of  the 
said  issues.  And  thereupon,  the  said  parties 
having,  by  consent  of  themselves,  their  attor- 
neys and  counsel,  in  open  Court  then  given, 
left  the  decision  of  the  said  issues  to  the 
Coart,  it  was  ordered  by  Sir  W.  W.,  knight, 
one  of  the  aforesaid  Justices,  that  such  trial 
should  be  allowed.  And  thereupon  G.  W. 
W.  B.,  Esq.,  one  of  Her  Majesty's  counsel, 
and  one  other  of  the  Justices  aforesaid,  did 
proceed  to  hold  such  trial,  and  did  decide" 
certain  of  the  issues,  going  to  the  whole  cause 
of  action,  **  within  joined,  in  favour  of  the 
defendant,  and"  certain  others  "in  favour 
of  the  plaintiff."  Then  followed  judgment 
for  the  defendant,  to  go  without  day  and  re- 
cover his  costs,  and  award  of  execution  for 
Bach  costs. 

Held,  in  Ezch.  Ch.,  on  error  from  Q.  B., 
that  the  judgment  appeared  to  be  right,  al- 
though there  appeared  no  written  consent  as 
required  in  the  case  of  a  pcpceeding  under 
■cct  1  of  The  Common  Law  Procedure  Act, 
1854  (17  A  18  Viet.  o.  125).  Andrewet  v. 
Elliott,  838 

lir.  Proceedings  after  trial. 

Appeal  to  Ezch.  Chamber  against  decision 
of  Court  below  as  to  granting,  discharging, 
or  making  absolute  a  rule  nisi  (1854,  s.  41). 
Rule  as  to  costs. 

Where  the  Court  of  Exchequer  (Chamber, 
under  sect.  41  of  The  Common  Law  Proce- 
dure Act,  1854  (17  A  18  Vict.  c.  125),  reverses 
upon  appeal  the  decision  of  the  Court  below 
as  to  granting^  discharging,  or  making  abso- 
lute a  rule,  the  appellant  is,  as  a  general  rule, 
entitled  to  such  co«t8  as  he  would  have  bad 
if  the  decision  in  the  Court  below  had  been  in 
his  favour,  but  not  to  the  costs  of  the  appeal. 
Young  V.  MoelUr,  681 

See  also  675.    Ship,  IL  2. 


rV.  Proceedings  in  arbitration  under  the  sta- 
tute. 

1.  Stay  of  proceedings  by  Court,  on  the 
ground  of  a  prior  agreement  to  refer  (1854y 
B.  11),  1020.    Supra,  I.  1. 

2.  Enlargement  of  time  by  arbitrator  (1854, 
s.  15).     Constructive  consent  of  parties, 

719.     AnBITBATION,  II.  1. 

3.  Remitter  to  arbitrator  by  Judge,  for  rehear- 
ing (1854,  s.  8).  To  what  references  the 
power  to  remit  applies,  383.  Aubitba- 
TION,  IL  2. 

COMPANY. 

L  Powers  of  directors  under  deed  of  settle- 
ment, Ac. 

1.  Of  directors  of  a  chartered  Company  to 
ratify  verbal  contracts,  where  the  deed  pro- 
vides that  all  such  contracts  shall  be  signed 
by  their  directors,  or  sealed  with  the  Com- 
pany's seal,  Ac. 

A  company  were  incorporated  by  Royal 
charter  for  trading  purposes.  By  the  deed  of 
settlement,  the  directors  were  to  manage  the 
business  of  the  Company ;  but  all  contracts, 
above  a  certain  value,  were  to  bo  signed  by 
at  least  three  individual  directors,  or  sealed 
with  the  seal  of  the  Company  under  the  au- 
thority of  a  special  meeting. 

Plaintiff  sued  the  Company  on  an  agree- 
ment  above  the  prescribed  value.  It  was 
wirliin  the  scope  of  the  Company's  business, 
and  was  made  by  parol  with  the  chairman, 
who,  with  his  own  hand,  entered  a  memoran- 
dum of  it  in  the  minute  book  of  the  Com- 
pany. It  was  recognised  in  correspondence 
with  the  secretary ;  plaintiff  did  work  under 
it,  and  received  payments  by  checks  for  it. 
These  payments  passed  into  the  accounts  of 
the  Company,  and  were  audited  and  allowed  ; 
but  there  never  was  any  contract  signed  by 
three  directors,  or  under  the  seal  of  the  Com- 
pany. On  a  case  stating  these  facts,  with 
power  to  draw  inferences  of  fact, 

Held,  that  the  contract  was  ratified,  if  not 
authorised,  by  the  Company,  and  binding. 
Beuter  v.  Electric  Telegraph  Company,      841 

2.  Of  directors  of  a  joint  stock  Company,  re- 
gistered under  stat.  7  A  8  Vict.  c.  110,  to 
borrow  money  upon  bond,  under  a  general 
resolution  of  the  Company.  When  such 
resolution  may  be  presumed  as  against  the 
Company.  Whether  tho  amount  must  be 
specified  by  such  resolution. 

Plaintiff  declared  against  dofcndnnts,  a 
joint  stock  Company  completely  registered 
under  stat.  7  A  8  Vict.  c.  110,  on  a  bond, 
signed  by  two  directors,  nnder  the  fcn\  of  the 
Company,  whereby  the  Company  acknow- 
ledged themselves  to  be  bound  to  plaintiff  in 
2000/. 

The  plea  set  out  the  condition,  which  ap« 
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peared  to  be  for  seeariog  to  the  plaiDtiff,  who 
was  a  hanker,  saoh  sum  as  Uie  Company 
should,  to  the  amoant  of  lOOOt,  owe  to  plain- 
tiff on  the  balance  of  the  aeeonnt  onrrent, 
from  time  to  time,  and  for  indemnifying  plain- 
tiff to  that  amount  from  losses  incurred  by 
reason  of  the  account  between  plaintiff  and 
defendants.  The  plea  further  set  out  clauses 
of  the  registered  deed  of  settlement,  by  which 
it  appeared  that  the  directors  were  authorised, 
under  certain  circumstances,  to  gire  bills, 
notos,  bonds,  or  mortgages :  and  one  clause 
provided  that  the  directors  might  borrow  on 
bond  such  sums  as  should,  from  time  to  time, 
by  a  general  resolution  of  the  Oompany,  be 
authorised  to  be  borrowed.  The  plea  averred 
that  there  had  been  no  such  resolution  autho- 
rizing the  making  of  the  bond,  and  that  it 
was  given  without  the  authority  of  the  share- 
holders. 

The  replication  set  out  the  deed  of  settie- 
ment  further,  by  which  it  speared  that  the 
Company  was  formed  for  the  purpose  of  carry- 
ing on  mining  operations  and  forming  a  rail- 
way. 

On  demurrers  to  the  plea  and  replication, 
held,  by  the  Court  of  Exchequer  Chamber, 
affirming  the  Judgment  of  Q.  B.,  that  plaintiff 
was  entitled  to  judgment,  the  obligee  having, 
on  the  facts  alleged,  a  right  to  presume  that 
there  bad  been  a  resolution  at  a  general  meet- 
ing, authorizing  the  borrowing  the  money  on 
bond. 

SembUf  per  Jervis,  0.  J.,  that  such  resolu- 
tion would  confer  sufficient  authority  if  it 
authorised  the  borrowing  on  bond  of  such 
sums  as  the  directors  might  deem  expedient, 
in  accordance  with  the  statute  and  deed, 
without  otherwise  defining  the  amount  Royal 
Britith  Bank  T.  Turquand,  827 

II.  Rights  and  liabilities  of  Companies  as  re- 
gards the  shareholders. 

1.  What  is  a  transfer,  what  a  transmission 
of  shares,  within  the  Companies  Clauses 
Consolidation  Act>  1845. 

The  holder  of  shares  in  a  railway  com- 
pany, whose  Act  inoorporatod  the  Companies 
Clauses  Consolidation  Act,  1845,  conveyed 
the  shares,  along  with  much  other  property, 
by  deed,  in  consideration  of  10«.  and  the  na- 
tural love  and  affection  which  he  bore  to  his 
sister  C,  to  a  true  toe  in  trust  for  her. 

Held  that  this  conveyance,  though  not  a 
sale,  was  a  transfer  within  the  meaning  of 
The  Companies  Clauses  Consolidation  Act, 
1S45  (SAO  Vict  C  16),  sects.  14, 15, 16,  and 
not  a  transmission  within  sects.  18,  19 ;  and, 
eonsequentiy,  that  the  trustee  was  not  entitled 
to  be  registored  as  holder  of  the  shares  with- 
out delivering  tiie  deed  to  the  secretary  to  be 
kept  by  him,  as  provided  by  sect  15.  Cope- 
land  r.  North  Etutem  Railway  Oompany,  277 

2.  Joint  stock  Company  justified  in  revising 


to  register  a  memorial  of  %  deed 
ferring    shares,   where  the  deed  differed 
from  the  ordinary  statutable  form  of 
veyanee. 

A  company  inoorporated  under  an  Act  i 
taining  clauses  to  the  same  effeet  as  The 
Companies  Clauses  Consolidation  Att,  1845 
(8  A  9  Vict  c  16),  were  called  upon  to  re- 
gister a  memorial  of  a  deed  eonreying  mmk 
other  property,  and  also  some  shares  in  the 
Com  pany,  by  way  of  mortgage^  They  refused 
to  do  so,  on  the  ground  that  tha  deed  was  net 
to  the  like  effect  with  the  statatable  form  of 
transfer  given  by  the  Act  A  rule  Nisi  for  a 
mandamus  having  been  obtained. 

Held,  tiiat  they  were  justified  in  refusing 
to  register  the  deed,  as  it  differed  from  Ik* 
simple  statutable  form  of  oonveyanee.  Rale 
discharged.  Begina  t.  Otneral  CemHmy 
Company,  415 

8.  Action  by  joint  stock  Company  for  ealli 
under  the  statute.  What  is  a  good  plea  of 
fraud. 

Count  by  a  joint  stock  Company  against  a 
shareholder,  in  the  statutable  form  (7  A  8 
Vict  e.  110,  s.  55),  for  calls.  Plea:  tkat 
defendant  was  induced  to  become  shwirfhoMw 
by  the  fraud  of  plaintilb. 

Held,  a  bad  plea,  as  it  dUd  not  sbow  that 
defendant  had  ceased  to  be  a  shareholder,  or, 
discovering  the  firaod,  renounced  the  shares;, 
and  all  benefit  to  be  derived  from  them ;  aad, 
therefore,  admitted  that  he  was  still  a 
holder.    D^poHi  IA/b  AtntraaM  t. 

m 

III.  Rights  and  liabilitiei  of  Company  as  n- 
gards  strangers. 

1.  Judgment  against  a  Joint  Stock  Compaay. 
Jurisdiction  of  Judge  at  chambers  to  oz^er 
execution.  Effect  of  Winding-up  Acts  as 
to  suspension  of  execution  against  an  ix»di> 
vidual  shareholder. 

Where  judgment  has  been  reeorered  agaiast 
a  joint  stock  company,  a  Judge  of  any  C<«rt 
sitting  at  Chambers  has  the  same  jnrisfie- 
tion,  under  sUt  7  A  8  Vict  e.  110,  s.  68,  to 
order  execution  to  issue  against  a  shareholder 
as  a  Judge  of  the  Court  in  which  judgmciis 
was  obtained. 

QueBre,  whether  the  Court  hare  a  discre> 
tion,  under  any  circumstances,  to  suspead 
execution  against  an  individual  shareholdar 
on  account  of  the  pending  of  proceedingi 
under  the  Winding-up  Acts?  Palwur  t. 
Justice  Aa9uran/e€  Society,  1915 

2.  Railway  Company.  Carriage  of  gooda. 
What  are  "smaU"  and  "separate*  '*par. 
oels,"  and  "manufactured  goods,*  mnd«r 
special  Act  Effeot  of  contract  with  agcatt 
to  collect,  77.    Carribm. 

IV.  Rateabili^  of  CompaaiM.  8m  Rm. 
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ACT. 

(8  A  9  Vict.  c.  16.) 

C01IPA5T,  IL  I,  2. 

COMPOSITION. 

L  With  crediton,  and  releaeee  by  them,  under 
aeftl.  EiTect,  u  regards  the  right  of  a  parti- 
ealar  creditor,  of  the  erroneous  filling  up, 
without  his  authority,  and  after  execution  of 
the  deed  by  him,  of  a  blank  left  in  the  deed 
for  the  insertion  of  the  amount  of  hia  debt, 
795.    Debd,  IIL  1. 

II.  Resolution  authorizing  a  composition  for  an 
annual  rate  imposed  under  The  Nuisances 
Bemoval  Act,  how  far  illegal,  895.    Rati,  V. 

CONDITION  PRECEDENT. 

I.  Agreement  by  defendant  to  grant  to  plain- 
tiiEs  a  lease  of  certain  land:  defendant  to 
repay  to  plaintiffs  at  the  end  of  the  term  their 
expenses  incurred  in  making  roads  and  build- 
ings on  the  (aid  land.  The  granting  the 
lease  not  a  condition  precedent  to  such  repay- 
ment 

Declaration  stated  that,  by  contract  be- 
tween plaintiffs  and  defendant,  defendant 
agreed  to  procure,  as  soon  as  possible  and 
within  four  months  from  the  making  of  the 
contract,  sufficient  land  for  a  communication 
between  a  certain  railway  and  certain  gas 
works,  and  stowing  a  certain  quantity  of  coals, 
**  and  to  grant  a  lease  of  the  same  land  to 
pluntiffa  for  a  term  of  five  yeara  from  the 
date  of  the  said  contract,"  determinable  at 
the  end  of  three  yeara  *'  of  the  aaid  term"  by 
notice  from  plaintiffs,  which  notice  never  was 
given ;  that  plaintiffs  should  pay  to  defendant 
for  the  land  half-yearly  an  annual  rent  equi- 
valent to  4  per  cent  on  the  money  paid  by 
defendant  for  the  purchase,  the  first  payment 
to  be  made  six  months  after  possession  of  the 
land  should  be  given  to  plaintiffs,  from  which 
time  only  the  rent  was  to  run:  and  that, 
« upon  the  terminadon  of  the  said  term  of 
five  years,  by  efiluxion  of  time  or  by  notice," 
defendant  should  pay  to  plaintiffs  all  the 
moneys  expended  by  them  (pr  laying  down 
sidings  for  the  communioation,  and  building 
iheds  and  erections  on  the  land  for  the  pur- 
poses mentioned  in  the  contract  (less  5  per 
cent  for  deterioration).  Allegation:  that,  in 
part  performance  of  the  contract  defendant 
procured  the  land  and  put  plaintiffs  into  pos- 
session ;  and  that  plaintiffs  occupied  and  en- 
Joyed  the  land  from  that  time  '<  until  the  ter- 
mination of  the  said  term  of  five  yeara  as 
hereinafter  mentioned;"  and,  during  the  term 
they  so  occupied,  Ac,  did,  pursuant  to  the 
contract,  expend  money  for  laying  down 
tidings,  Ac;  "that  the  said  term  of  five 


years  has  expired  and  terminated,  to  wit  by 
effluxion  of  time  ^  that  all  things  necessary 
had  happened  to  entitle  plaintiffs  to  receive 
from  defendant  and  render  defendant  liable 
to  pay,  the  money  expended  (less,  Ac.) :  but 
defendant  had  not  paid. 

Plea :  **  That  no  lease  of  the  said  land  was 
ever  granted  to  the  plaintiffs  by  the  defend- 
ant, pursuant  to  the  said  agreement;  nor  did 
the  said  term  of  five  years  in  the  said  agree- 
ment mentioned  and  contemplated  ever  come 
into,  or  have,  any  existence. 

On  demurrer :  Held  a  bad  plea.  For  that 
the  granting  of  the  lease  by  defendant  was 
not  a  condition  precedent  to  his  liability  to 
repay  the  money ;  and  the  meaning  of  the 
word  "  term"  was  not  i°  the  agreement,  re- 
stricted to  a  t«rm  created  by  lease,  but  in- 
cluded a  period  of  five  years  during  which 
the  plaintiffs  should  occupy,  after  being  put 
into  possession  under  the  contract  Bowtt  v. 
CroU,  255 

II.  Order  by  a  third  party,  on  defendant,  to 
pay  to  plaintiff  a  sum  of  money,  on  a  ship, 
chartered  by  defendant  from  such  third 
party,  ''being  load  and  suled,  out  of  the  ad- 
yanoe."  The  sailing  held  a  condition  prece- 
dent to  the  payment,  565.    Ship,  V. 

CONDITIONS  OF  SALE. 

Purchaser  of  an  estate  at  a  public  auction  pre- 
cluded from  repudiating  the  purchase  on  an 
objection  excluded  by  conditions  of  sale,  659. 
Contract,  VII.  5. 

CONSENT. 

L  Trial  by  Judge,  without  jury,  by  consent 
Such  consent  if  given  at  the  time  of  trial, 
need  not  be  in  writing,  338.  Common  Law 
Prockdurm  Actb,  II. 

IL  Consent  of  parties  to  an  enlargement  of 
time  by  arbitrator,  when  presumable,  719. 
Arbitration,  II.  1. 

IIL  Appeal  by  rate-payer  against  a  proceeding 
of  Commissioners  under  a  local  Act  pre- 
eluded,  where  he  had  given  a  general  sanc- 
tion to  their  proceedings,  2 1 8.    Appsal,  L  2. 

rV.  Consent  of  committee,  Ac,  to  a  borrowing 
by  ehurohwarden  for  the  purpose  of  chureh 
repairs,  under  church  building  Act  vrhen 
presumable,  807.    Bate,  II.  2. 

y.  Contracts  qualified  by  contemporaneous,  or 
ratified  by  subsequent  consent  of  parties. 
See  Contract,  VII.  IX. 

CONTRACT. 

(Of  Insurance.    See  Insttrancb). 
(By  Charter-party.    See  Sbip). 

First.    Contracts  by  eorporationa. 


1046 


CONTRACT. 


I.  By  Kailway  Company,  aa  carriers,  with 
agents  for  the  purpose  -of  collecting  goods. 
How  far  it  affects  the  Company's  powers  of 
charging  persons  whose  goods  are  not  so 
collected,  77.    Carribr. 

II.  By  directors  of  a  chartered  company,  in  the 
course  of  the  ordinary  business  of  the  Com- 
pany. When  ratification  by  the  directors  of 
a  contract  not  according  to  the  provision  of 
the  deed  of  settlement  may  be  presumed,  341. 
Company,  I.  1. 

III.  By  directors  of  a  joint  stock  Company, 
under  seal,  securing  a  loan  from,  and  the 
banking  account  with,  the  obligee.  When  a 
resolution  of  the  directors,  authorising  such 
security,  may  be  presumed,  327.  Compant, 
1.2. 

IV.  By  a  joint  stock  Company  with  a  share- 
holder. When  fraud  may  be  pleaded  by  the 
latter  to  an  action  for  calls,  761.  Compaht, 
IL3. 

V.  By  a  borough,  with  the  county,  under  a  local 
Act,  for  the  maintenance  of  borough  prisoners 
in  the  county  gaol.  What  is  a  "special  con- 
tract" within  Stat  5  A  6  Vict  c  98,  s.  IS, 
246.     Oaol. 

VI.  By  Churchwardens,  to  secure  a  loan  under 
Church  Building  Act  What  is  a  "  borrow- 
ing" within  the  Act;  liability  of  rate-payers, 
807.    Rate,  II.  2. 

Srcondlt.     Contracts  by  private  individuals. 

VII.  Void  and  voidable  contracts. 

1.  Between  millowners,  void  for  restraint  of 
trade. 

A  bond  was  made  by  eighteen  persons,  in 
which  each  obligor  was  described  as  a  cotton 
spinner  of  W.  or  of  H.,  and  by  which  each 
was  bound  to  plaintiff  in  a  separate  sum  of 
500^.  The  condition  recited  that  the  obligors 
were  respectively  owners  of  spinning  mills  in' 
W.  and  H.,  and  employed  in  them  many 
workpeople;  that  there  were  societies  and 
combinations  among  divers  persons,  whereby 
persons,  otherwise  willing  to  be  employed, 
were  deterred  by  fear  of  social  persecution 
and  other  injuries  from  hiring  themselves  to 
work,  and  whereby  the  legal  control  of  the 
obligors  of  their  property  was  injuriously  in- 
terfered with  ;  that  these  combinations  were 
sustained  by  funds  arbitrarily  levied  and  ex- 
torted by  way  of  tax  or  rate  on  the  persons 
employed  by  and  receiving  wages  from  the 
obligors ;  and,  in  the  opinion  of  the  obligors, 
it  had  become  necessary  to  take  measures  for 
rindicating  their  legal  rights  to  the  control 
of  their  property,  which  would  also  best  sus- 
tain the  rights  of  the  labourer  to  the  free 
disposal  of  his  skill  and  industry :  therefore 
the  obligors  had  agreed  to  carry  on  their 
works,  in  regard  to  the  amount  of  wages,  the 


times  of  the  engagement  of  workpeople,  tbt 
hour  of  work,  the  suspending  of  work,  aad 
the  general  discipline  and  management  cf 
their  works,  in  conformity  to  law,  for  twelve 
calendar  months,  in  conformity  with  the  re- 
soluUous  of  a  majority  of  the  obligors  prewnl 
at  any  meeting  to  be  convened :  that,  for  tka 
purpose  of  carrying  the  agreement  into  effect 
the  obligors  entered  into  the  bond :  and  tha 
condition  was  that,  if  the  obligors,  for  twelra 
calendar  months,  should  carry  on,  or  wboDy 
or  partially  suspend  carrying  on,  their  works, 
in  regard  to  the  matters  aforesaid,  io  eom- 
formit>  with  the  resolutions  of  a  majority  of 
the  obligors  present  at  a  meeting  to  be  held 
as  mentioned,  then  the  bond,  as  to  each  per- 
son so  performing,  to  be  void  ;  and  the  daysi, 
place,  and  other  circumstances  of  the  proposed 
meeting  were  set  out ;  the  obligor  to  hold  tba 
money  recovered  in  trust  for  aU  the  obligors ; 
with  power  for  a  majority  of  the  obligors 
present  to  release  the  obligors  from  perfonn- 
anee. 

An  action  being  brought  on  thia  bond 
against  one  of  the  obligors,  be,  by  plea,  ael 
out  the  bond  and  condition,  and  alleged  thai 
there  was  no  consideration  except  as  appear- 
ed by  the  condiUon. 

On  demurrer  to  the  plea : 

Held,  by  Lord  Campbell,  C.  J.,  and  Cromp- 
ton,  J.,  dissentienie  Erie,  J.,  that  the  bond 
was  void  as  being  in  restraint  of  trade ;  and 
judgment  was  given  in  Q.  B.  for  defendant 

Judgment  afiSrmed  in  Exchequer  Chamber. 
^i7tofi  V.  Eckertlry,  47 

2.  Contract  for  payment  in  respect  of  a  licensa 
to  use  a  patent  Plea,  thai  the  Ictten 
patent  were  void.    Held  bad. 

Action  for  a  sum  agreed  to  bo  paid  to  tbs 
plaintiff  for  each  ton  of  an  article  raanu&o- 
torcd  and  sold  by  the  defendants  by  the  per- 
mission of  the  plaintiff  to  them  given  at  their 
request,  the  plaintiff  having  letters  patent  for 
the  sole  manufacture  and  sale  of  that  article^. 

Plea :  that  the  letters  patent  were  void,  sad 
the  defendants  had  a  right  to  make  and  aell 
the  article  without  plaintiff's  pemiacioa. 
On  demurrer : 

Held,  a  bad  plea;  for,  the  invention  harlng 
actually  been  used  by  the  permission  of  tho 
plaintiff,  and  there  being  no  allegation  of 
fraud,  or  of  anything  equivalent  to  eviction, 
the  defendants  were  not  at  liberty  to  set  vp 
as  a  defence  that  the  patent  was  void.  Lmtw 
V.  Puner,  9Z% 

3.  Contract  to  proceed  to  and  load  a  cargo  at 
a  foreign  port :  under  what  circum^tanees 
the  breaking  out  of  war  between  England 
and  that  foreign  country,  within  the  tino 
allowed  for  loading,  avoids  the  contrae^ 
958.    Ship,  II.  3. 

4.  Contract  between  a  Joint  Stock  Compsnj 
and  a  shareholder.    When  fraad  aiaj  bo 
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pleaded  by  the  latter  to  an  action  for  calls, 
761.     Company,  II.  3. 

5.  Repudiation  of  contract  by  pnrcbacer  at  a 
public  auction :  estoppel  by  conditions  of 
sale. 

Defendant  became  purcbaser  at  public  auc- 
tion of  a  lot  comprehending  a  freehold  mes- 
suoge  and  a  fee  farm  rent  of  21«.  By  the 
oonditiona  of  sale,  no  evidence  was  to  be 
required  of  the  receipt  or  payment  or  exist- 
ence of  the  fee-farm  rent,  other  than  that 
disclosed  by  a  certain  conveyance ;  "  nor 
should  any  objection  be  taken  to  the  title  in 
eonsequence  of  the  non-payment  or  non- 
reeeipt"  of  the  fee-farm  rent  It  was  dis- 
covered that  in  fact  the  rent  had  not  been 
paid  or  received  for  twenty  years  before  the 
sale :  and  the  purchaser  contended  that  it  was 
therefore  extinguished  under  stat.  3  A  4  W. 
4,  e.  27,  s.  34,  and  had  ceased  to  exist  at  the 
time  of  the  sale. 

Held,  that  he  was  not  entitled  to  repudiate 
the  contract  on  this  ground,  but  must  be  con- 
sidered to  have  purchased,  nnder  the  condi- 
tions of  sale,  the  ohanoe  of  the  rent  being 
obtainable.     HwUca  v.  Falling,  659 

6L  Ratification,  by  directors  of  a  joint  stock 
Company,  of  a  contract  not  made  according 
to  the  regulations  of  the  deed  of  settlement, 
841,      COMPANT,  I.  1. 

7.  Ratificfition  by  principal  of  nnauthonzed 
contract  by  agent,  868.  Statitte  of 
Fbauds,  L 

8.  Acceptance  of  goods  sold,  within  sect  17 
of  the  Statute  of  Frauds,  by  the  exercise 
of  an  act  implying  ownership  on  the  part 
of  the  Tendee,  726.  Statute  or  Frauds, 
11.1. 

9.  Acceptance  of  goods  sold,  held  not  within 
the  Statute  of  Frauds,  and  Invalid  as 
against  vendor,  where  contract  previously 
disaffirmed  by  him,  765.  Statute  of 
Fbauds,  XL  2. 

VIIL  Implied  contracts. 

1.  By  shippers  of  goods  on  board  a  general 
ship,  not  to  ship  goods  of  a  dangerous 
nature,  without  notice  to  shipowner,  470. 
Ship,  IL  1. 

2.  Between  proprietor  of  a  hackney  earrlage 
and  the  party  hiring  it,  207.    Aobkt,  I.  2. 

3.  By  drawer  of  bill  with  drawee,  that  drawee 
would  not  accept  and  hand  over  to  payee, 
unless  drawee  were  able  to  honour  on 
maturity,  742.  Bills  of  Bxchakge  and 
Prouissort  Notes,  IL 

IX.  Qualified  contracts. 
1.  Memorandum  of  agreement  for  sale.    Evi. 
dcnce  admissible  to  show  that  it  was  to  be 
an  agreement  only  npon  a  oertain  condi- 
tion. 

YOL.  VI. — 41 


Action  on  nn  agreement  for  sale.  Plea, 
Non  assumpsit.  On  tho  trial  plaintiff  pro- 
duced an  agreement  signed  by  defendant. 
Defendant  gave  evidence  that  plaintiff  and 
defendant,  having  negotiated  as  to  the  pur- 
chase, agreed  on  the  terms,  and  it  was  ar- 
ranged that  they  and  a  third  person.  A., 
should  meet,  when,  if  A.  approved  of  the 
property,  they  would  make  a  bargain  on  these 
terms.  At  the  meeting  plaintiff  did  not  attend 
till  A.  bad  gone.  It  was  then  arranged  that 
plaintiff  and  defendant  should  draw  up  and 
sign  a  memorandum  of  an  agreement  of  sale, 
but  that  it  shoidd  not  be  a  bargain  until  A., 
on  being  consulted,  approved.  A.  did  not 
approve.  The  Judge  directed  the  jury  to  find 
for  defendant  if  satisfied  that  it  was  arranged 
that  the  writing  should  be  no  agreement  untU 
A.  approved. 

Held,  a  right  direction.    Pym  v.  Camphell, 

870 
2.  Implied  contract  at  time  of  delivery  of  a 

deed,   qualifying    tho  character  of   such 

delivery,  986.    Deed,  III.  2. 

X.  Rights  and    liabilities  on  particular  con< 
tracts. 

1.  Agreement  to  grant  a  lease  of  land,  and 
repay  to  lessees  at  the  end  of  the  term 
their  expenses  incurred  in  making  roads, 
Ac,  on  such  land.  The  granting  of  the 
lease  not  a  condition  precedent  to  such  re« 
payment,  255.    Cosdition  Precedent,  1. 

2.  Right  of  assignees  of  a  ship-buildor,  who 
had  contracted,  before  his  bankruptcy,  to 
build  a  ship  for  a  third  party,  to  the  unfixed 
materials  cf  th^  ship,  and  of  such  third 
party  to  the  unfinished  body  of  tho  ship, 
355.    Bankrupt  and  Insolvent,  III.  3. 

3.  Agreement  by  tenant  not  to  carry  on 
public  business,  Ac.  Construction  of  such 
covenant,  387.  Landlord  and  Tenant, 
VII. 

4.  Covenant  by  husband,  nnder  marriage 
settlement,  to  settle  upon  wife  any  per- 
sonal estate  afterwards  acquired  by  him  in 
right  of  her.  How  far  a  defence  to  an 
action  by  tho  husband  against  the  wife's 
trustees  for  money  had  and  received,  497. 
Husband  and  Wife. 

5.  Contract  by  surety  of  County  Court  bailiff 
to  indemnify  high  bailiff,  902.  County 
Court,  II. 

XL  Proceedings  to  enforce  contracts. 

1.  Contract  to  refer  to  arbitration.  When 
Court  will  stay  proceedings  in  an  action, 
upon  the  ground  of  such  contract,  1020. 
Arbitration,  L 

2.  Mandamus  to  compel  specific  performance 
of  contract  To  what  description  of  con- 
tracts this  form  of  proceeding  is  applicable, 
273*    Common  Lav  Pbocjsdobb  A«t8,  L  2. 
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S.  Liquidated  damages  for  breach  of  ooDtraet> 
when  recoverable,  528.    Vamaqkb,  IL 

CONVERSION. 

L  What  amoaotfl  to  a  wrongful  oonyersion  bj  a 
creditor  of  an  insolrent'i  goodi  before  the 
ineolveney,  1.  Bahkrupt  asd  Iic&0Ly£NT, 
UI.  1. 

II.  Trover  or  detinue  lies,  though  not  replevin, 
to  recover  plaintiff's  goodi,  delivered  to  de- 
fendant by  plaintiff's  bailee,  bon&  fide,  with 
intent  to  give  a  lien  against  plaintiff  which 
did  not  exist,  84S.    Bbplbtiii,  L 

CONVICTION. 

By  justices,  under  Aot  for  Prevention  of  Cruelty 
to  Animals  (12  A  IS  Vict  o.  il2).  In  what 
cases  an  appeal  liee,  under  sect  25,  837. 
Appkal,  1. 1. 

CORPORATION. 

1.  What  are  acts  within  the  scope  of  corporate 
bnsiness;  ratification  by  corporation  of  parol 
contracts  for  business  not  within  such  scope, 

841.      COMPAITT,  I.  1. 

Bee,  generally,  Company,  L 

CORRUPT  PRACTICES  PREVENTION 
ACT.   (17  4  18  Vict.  0. 102.) 

When  a  promise  by  a  candidate  to  pay,  or  a 
payment  by  him  of,  the  travelling  expenses 
of  a  voter  is,  and  when  it  is  not,  illegal. 

Two  counts  for  penalties  under  The  Cormpt 
Practices  Prevention  Act,  1854.(17  A  18  Vict 
c  102) :  one  for  promising  money  to  an  elector 
to  induce  him  to  vote  at  an  election ;  and  the 
other  for  corruptly  giving  him  money  on  ac- 
count of  having  voted  at  the  election.  Plea : 
Not  guilty,  by  statute.  Verdict  for  plaintiff, 
subject  to  an  exception  that  there  was  no 
evidence  to  go  to  the  jury.  On  the  bill  of 
exceptions  the  evidenoe  was  set  out :  by  which 
it  appeared  that  defendant  S.,  was  a  candi- 
date at  a  contested  election  for  a  borough, 
standing  with  M.  A  witness,  T.,  gave  evi- 
dence that  he  was  in  S.  A  M.'s  committee 
loom  when  there  was  a  discussion  about  tra- 
velling expenses;  that  defendant's  agent  for 
election  expenses  asked  defendant  whether  it 
would  be  legal  to  pay  travelling  expenses  to 
bring  up  the  outvoters ;  defendant  answered 
it  would  be  legal  to  pay  what  the  voters  paid 
out  of  pocket  Thereupon  T.  wrote  to  C,  an 
outvoter,  asking  him  to  come  up  and  vote  for 
S.  and  M.,  adding,  **  your  railway  expenses 
will  be  paid."  C.  came,  and  voted  for  S.  and 
M. ;  and  his  expenses  were  paid  by  the  elec- 
tion auditor,  on  the  voucher  of  defendant's 
•lection  agen^  written  on  T.'s  letter. 


I 


Held,  by  the  Exchequer  Chamber,  that  a 
promise  to  pay  travelling  expcnsea,  condi- 
tioned on  the  voter  voting  in  a  partkubr 
manner,  was  an  offence  within  the  Act,  and 
that  actual  payment  in  pursuance  of  swch  a 
promise  to  pay  was  corrupt  and  an  offence 
within  the  Act;  but  that  payment  of  such  ex- 
penses, without  any  auch  condition,  was  net 
illegal :  and  that  there  was  in  thia  eaac  no 
evidenoe  to  go  to  the  jury  that  the  defendant 
authorised  a  promise  to  pay  the  expeaaei  of 
those  outvoters  only  who  should  vote  for  him. 
Venire  de  novo  awarded.  Willianu,  J.,  dis- 
sentiente,  on  the  ground  that  there  waa  eone 
evidenoe  of  a  promise  eonditioBed  on  the  veicr 
voting  in  the  partieular  manner.  Coopmr  v. 
Siadt,  447 

COSTS. 
>  Right  to  costs. 

1.  Interpleader  issue,  decided  partly  far 
plaintiff,  partly  for  defendant  How  easts 
are  to  be  taxed. 

C.  claimed  property  seised  under  a  1.  ft.  in 
an  action  of  D.  against  A.  The  sheriff  hav- 
ing applied  under  stat  14  2W.  4,eLU,a. 
6,  a  Judge  ordered  an  i«sne  to  try  C's  right, 
C.  to  be  plaintiff,  D.  defendant  By  the  ver- 
dict, C's  claim  waa  affirmed  for  more  than 
five-sixths,  but  negatived  as  to  the  rctidne. 
The  Court  directed  the  costs  to  be  taxed  upon 
the  principle  of  each  party  having  succeeded 
as  to  a  part,  without  reference  to  the  fad 
which  was  plaintiff  and  which  defendant 
Clifton  V.  DavU,  3S2 

2.  Costa  of  action  ordered  to  abide  the  event 
of  the  award.  When  plaintiff  entitled  te 
them  under  the  award. 

By  order  of  Nisi  Prins,  a  cause  and  all  mat- 
ters in  difference  were  referred  to  an  arbitn- 
tor,  who  was  empowered  to  direct  a  verdict 
for  plaintiff  or  defendant,  or  a  nonssit;  die 
costs  of  the  action  to  abide  the  event  of  Ihe 
award. 

The  arbitrator  directed  that  a  verdict 
should  stand  for  plaintiff,  for  safastssual 
damages  which  he  adjudged  to  be  due  from 
defendant  to  plaintiff,  and  that  certain  lanps* 
in  respect  of  which  plaintiff  made  a  elala  f«r 
damages  in  the  declaration,  should  be  de- 
livered up  to  defendant 

Held,  that  plaintiff  waa  enticed  to  the  e«s4 
of  the  action.  Matloek  Om  Company  v. 
Peten,  US 

3.  Confirmation  by  Exchequer  Chamber,  ap»n 
appeal,  of  the  decision  of  the  Court  below 
as  to  granting,  discharging,  or  mskisg  ab- 
solute a  rule  (under  Common  Liw  Pnore- 
dure  A0t)»  Who  is  liable  for  cesis  of  the 
appeal  and  the  proceedings  below,  Kl- 
CoMMoif  Law  PsocBnuBB  Act^  III*  ^ 
also  675.    Sbip,  IL  2. 
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4.  Costs  of  Olden  for  interrogatories  and  in- 
fpection  of  doeameots  (under  Common  Law 
Procedure  Act,  1854);  when  costs  in  the 
cause. 

The  costs  of  orders  for  interrogating  the 
opposite  partj,  and  for  the  inspection  of  docu- 
ments under  The  Common  Law  Procedure 
Act»  1854  (17  A  18  Vict  c.  125),  are,  by  sect 
57,  in  the  discretion  of  ^o  Judge  making  the 
order.  If  the  order  is  silent,  they  will  not  be 
allowed  as  costs  in  the  cause  for  the  interro- 
gating party,  though  he  is  successfdL  StuUh 
T.  Oreai  We$tem  Bailtoay  Company,         405 

IL  Taxation  of  coiti. 

1.  Attorney's  bilL  Doductioii  of  additions 
allowed  by  master  from  amount  taxed  off. 
When  the  attorney  is  liable  to  pay  oosts  of 
taxation. 

A  client  of  on  attorney  having  applied  to 
bare  the  attorney's  bill  taxed,  the  ^faster 
taxed  off  a  certain  amount,  but  deducted  from 
this  amount  certain  additions  which  he  al- 
lowed to  the  biU.  After  this  deduction,  the 
sum  taxed  off  was  reduced  to  less  than  a  sixth 
of  the  bill  deliTCred.  But,  if  the  sum  at  first 
taxed  off  had  boon  compared  with  the  amount 
in  the  bill  delirered  (oven  augmented  by  the 
additions  allowed),  the  deduction  would  have 
been  more  than  one-sixth. 

Held :  that  the  sum  taxed  off  ought  not  to 
have  been  reduced  1^  the  addition  allowed ; 
and  that  the  oosts  of  the  taxation  were  to  bo 
paid  by  the  attorney,  under  stat  6  A  7  Vict 
c.  73,  8.  37.    Begina  v.  Eatiwood,  285 

2.  Disallowance  by  Poor  Law  auditor  of  an 
untaxed  attorney's  bill,  under  stat  7  A  8 
Vict  c.  101,  s.  39,  final  as  against  the  over- 
seers, 408.    Ckrtiobarx,  III. 

III.  Ck»sts  of  conviction  by  justices. 

Act  for  Prevention  of  Cruel^  to  Animals  (12 
A  13  Vict  c  92).  What  amount  of  penalty, 
exclusive  of  costs,  entitles  the  party  eon- 
vioted  to  an  appeal,  837.    Appbal,  L  1. 

COUNTY. 

Contract  between  a  borough  and  the  county, 
under  a  local  act»  for  the  maintenanoe  of  the 
borough  prisoners  in  the  county  gaoL  What 
is  a  **  special  contract"  within  stat  bkt  Vict 
c  08,  8. 18,  346.    Qaol. 

COUNTY  COURT. 

I.  Replevin  bond,  under  stat  9  A  10  Vict  c  95. 
When  forfeited  by  suit  not  being  prosecuted 
with  effect,  571.    BxPLBviif,  II. 

IL  Bond  by  sureties  of  county  court  bailiff,  to 
indemnify  high  bailiff  Bffoet  of  the  recent 
County  Court  Acta  as  to  liability  of  suro- 

'   Met, 


A  bond  was  executed  by  O.  and  two  sure* 
ties  conditioned  for  indemnifying  the  high 
bailiff  of  a  county  court  against  liabilities 
from  the  misconduct  in  his  office  of  0.,  who 
was  appointed  by  the  high  bailiff  one  of  the 
bailiffs.  At  the  time  the  bond  was  executed, 
the  jurisdiction  of  the  county  court  was  regu- 
lated by  stat  9  4  10  Vict  e.  95.  After  the 
execution  of  the  bond,  the  jurisdiction  of  the 
county  court  was  extended,  and  increased  by 
stat  10  A  11  Vict  c.  102,  stat  12  k  13  Viet 
e.  )0I,  stat  18  k  14  Viet  c  61,  and  stat  14 
k  16  Vict  c  52. 

Held,  that  these  statutes  had  so  materially 
altered  the  nature  of  the  office  of  bailiff 
that  the  sureties  were  no  longer  liable  to 
indemnify  the  high  bailiff,  even  though  the 
misconduct  of  Q.  was  in  respect  of  a  matter 
within  the  jurisdiction  conferred  by  stat  9  k 
10  Vict  0.  95,  in  respect  of  which  the  duty 
of  the  bailiff  was  not  altered  by  the  subee- 
qnent  Acts.    Pylm»  v.  Oihh,  90S 

COVENANT. 

I.  By  millowners,  to  carry  on  business  accord- 
ing to  the  resolution  of  a  minority;  bad 
for  restraint  of  trade,  47.    Coktbact,  VIL  1. 

n.  By  tenant  not  to  ean7  on  any  public  buni- 
nesB,  Ac.  What  is  a  breach,  887.  Lahdlobd 
AND  Tbhart,  VIL 

III.  By  husband,  under  marriage  setUement,  to 
settle  on  wife  any  personal  estate  acquired 
afterwards  in  her  right  How  far  a  defence 
to  an  action  by  husband  against  wife's  trus- 
tees, for  money  had  and  received,  497.  Hub- 
bard AHD  Wife. 

IV.  Liquidated  damages  for  breach  of  covenant, 
when  recoverable,  528.    Damagbs,  IL 

CROSS  ACTIONS. 

Stay  of,  by  Court,  on  the  ground  of  previous 
agreement  to  reftr,  1020.    ABBtTRATioir,  1. 1. 


CROSS  DEMANDS. 


See  Sbv-opp. 


DAMAGES. 


I.  Agreement  by  a  shipbuilder,  before  his 
bankruptcy,  to  build  a  ship  fbr  plaintiff, 
which  was  unfinished  at  the  time  of  the 
bankruptcy.  For  what  matters  plaintiff  en- 
titled to  recover  damages,  in  an  ajstion 
against  the  assigneet,  355.  Babkrdpt  a^o 
Irsolvbrt,  UL  S. 

II.  Liquidated  damages  for  breach  of  covenant, 
when  recoverable. 

Deed  between  plaintiff  and  defendant 
recited  that  plaintiff  and  defendant  had  car- 
ried  on  the  business  of  surgeons  and  apotba- 
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DEEDS. 


cariet  in  partnership  in  W. :  and  ench  cove- 
nanted that  the  basiness  shonid  thereafter  be 
carried  on  under  the  stjle  of  the  old  firm  for 
three  years,  but  should  be  the  exclusive  busi- 
'  neHS  of  plaintiff:  then  followed  other  oove- 

•  Dants  to  be  performed  by  plaintiff  and 
defendant  respectively :  and  then  a  covenant 

'  that,  after  the  determination  of  the  three 
years,  and  so  long  as  plaintiff  should  reside 
in  W.  or  within  twelve  miles  thereof,  defend- 
ant should  not  practise  the  business  of  a 
surgeon  or  apothecary,  or  see  any  patients, 
except  as  thereafter  mentioned,  nor  assist  nor 

'  introduce  any  other  medic-al  man  in  W.  or 
within    twelve    miles  thereof,   but    should, 

'  before  the  expiration  of  the  three  years, 
introduce  plaintiff  to  all  such  persons  as  might 

'  be  the  exclusive  patients  of  defondanti  and, 
during  the  term  of  three  years,  use  his  best 

'  endeavours  to  secure  the  same  for  plaintiff 
after  the  expiration  of  the  three  years ;  pro- 

'  Tided  that,  in  case  defendant  shonld  make 
default  in  the  observance  and  performance 
of  the  covenant  lastly  mentioned,  defendant 
should  forthwith  pay  to  plnintiff  2000^,  but 
not  in  the  nature  of  a  penalty,  but  as  ascer- 
tained liquidated  damages ;  but  that  defend- 

•  ant  might,  after  the  determination  of  the 
.  three  years,  a-ct  in  consultation  with  other 
.   medical  gentlemen  in  W.  and  elsewhere,  and 

might  also,  if  be  thought  fit,  after  the  deter- 
mination, Ac,  attend  midwifery  cases  in  W., 
the  fees  for  which  should  be  equal  to  or 
exceed  R  ]«. ;  but  he  should  pay  one-half  of 
the  fees  he  should  receive  for  each  of  such 
midwifery  cases  to  plaintiff,  so  long  as  plain- 
tiff should  continue  to  practise  at  W.  That, 
in  case  cither  party  should  make  default  in 
performance  of  any  covenant,  he  should  pay 
to  the  other  500/.,  as  and  for  liqnidatcd 
damages,  and  not  in  the  nature  of  a  penalty. 
Defendant  committed  a  breach  by  practising 
.contrary  to  the  oovenanL 

Held,  that  the  2000/.  was  recoverable  as 
liquidated  damages,  no  one  of  the  provisions 
of  the  covenant  to  which  it  applied  being 
raoh  that  the  damage  for  the  breach  of  it 
was  capable  of  precise  estimation  ,*  the  provi- 
sion as  to  the  payment  of  the  half  fee  not 
being  a  part  of  such  covenant,  but  collateral 
to  it     BeynoldM  v.  Bridge,  52S 

DEBT. 

1   Release  by  A.  to  B.  of  B.'a  debt  to  A. ;  A. 

'    owing  at  the  time  a  lesser  sum  to  B.    What 

is  the  "debt"  released,  795.    Dbbd,  III.  1. 

II.  What  are  "  mutual  debte"  within  stat  2  Q. 
2,  c.  %2,  s.  13, 976.    Set-off,  IL 

DEBTOR  (INSOLVENT). 
See  BANKHurr  aad  Iksolvbst.  j 


DECLARATION. 
See  Pleading,  I. 

DECLARATION  OF  WAR. 

Contract  to  proceed  to  and  load  a  cargo  at  a 
foreign  port  Under  what  circumstaaecs 
the  breaking  out  of  war  avoada  the  contract 
953.    Suzp,  II.  3. 

DEEDS, 
FinsT,  Statutory  deeds. 

I.  Deed  of  settlement. 

1.  Deed  of  settlement  of  a  chartered  Com* 
pany,  empowering  directors  to  borrow  sacb 
sums  as  should  be  authoriied  by  a  general 
resolution  of  the  Company.  What  is  tii« 
proper  form  of  such  resolution,  327.  Coii« 
PANT,  I.  2. 

2.  Ratification  by  direetors  of  coafcracta  »ot 
made  according  to  the  proriaiona  of  deed 
of  settlement*  341.    Compavt,  1. 1. 

II.  Deed  of  transfer. 

1.  What  is  a  transfer,  what  a  transmifffioa, 
within  the  Companies  Clauses  Consolida- 
tion Act,  277.     CoMPANT,  IL  1. 

2.  What  description  of  deed,  assigning  shares 
in  a  joint  stock  company,  the  Company  are 
bound  to  register  under  provisions  similar 
to  those  of  the  Companies  Clauses  Coziauii- 
dation  Act,  415.    Compaht,  IL  2. 

Secoxdlt,  Ordinary  deeds. 

III.  Execution  and  delivery. 

1.  Effect  of  a  blank  being  filled  ap  after 
execution,  erroneously  and  without  tlto 
authority  of  the  obligor. 

To  action  against  the  acceptor  of  a  bill  of 
exchange  for  8372.,  defendant  pleaded  a 
release  by  deed.  Plaintiff  replied:  I.  Koa 
est  factum ;  2.  That  a  blank  was  left  in  tbo 
deed  for  plaintiff^s  debt,  which,  after  exeea> 
tion  of  the  deed  by  plaintiff,  was  fiUed  wf 
erroneously,  without  plaintiff's  authority. 

The  evidence  was  that,  after  the  aceeptaaoet 
plaintiff  became  indebted  to  defendant  ia  I42i. 
for  goods  sold.  That  afterwards  plaiatif' 
signed  the  deed,  which  recited  that  defeadaot 
was  indebted  to  eertain  persons  parties  there- 
to, in  the  sums  set  opposite  to  their  names  ia 
the  schedule ;  and  in  consideration  of  a  gua- 
rantee of  10«.  in  the  pound  by  a  third  party, 
the  creditors  parties  thereto  released  the  debts 
then  owing  to  them.  Plaintiff  exeented  tko 
deed ;  but  a  blank  was  left  opposite  to  his  name, 
which  afterwards,  without  bis  authority,  was 
filled  up  with  the  sum  of  337 1  The  jnrj 
found  that  the  debt  which  the  parties  memBt 
to  be  released  was  the  balance  after  dedactug 
the  1422.  from  the  337^ 

Held  that,  on   these  facts,  plaintiff 
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entitled  to  a  verdict  on  the  if^ues  on  both 
replications.     Fazakerly  f.  M* Knight,       795 

2.  When  evidence  admissible  that  deed  was 
delivered  as  an  escrow. 

6.  having  agreed  to  let  premises  to  P.  for 
a  term  of  year*,  P.  pnying  100/.  for  the  fix- 
tares,  a  lease  by  deed  was  prepared,  and 
engrossed  on  parchment,  B.  paid  down  only 
60/.:  it  was  agreed  between  O.  and  P.  that 
P.  should  be  let  into  possession  as  tenant 
from  year  to  year  on  the  terms  of  the  intended 
lease  nntil  he  paid  the  balance  of  the  100/. 
At  the  s.ime  timo  G.  signed,  sealed,  and 
delivered  the  deed,  which  however  ho  re- 
tained in  his  own  possession.  No  third  por- 
fon  was  present.  No  words  qualifying  the 
delivery,  or  expressly  stating  that  it  was  as 
an  escrow  till  the  payment  of  the  balance, 
appeared  to  have  been  used.  G.  brought  use 
and  oceapation  against  the  assignee  of  P.'s 
interest :  and,  on  those  facts  appearing  at  the 
trial,  an  objection  was  taken  that  the  action 
ought  to  have  been  on  the  covenants  in  the 
deed. 

Held :  that  the  circumstances  warranted  an 
infercnee  in  fact  that  it  was  agreed  by  both 
G.  and  P.,  at  the  time  of  the  execution  of  the 
.  instrnment,  that  it  should  not  operate  as  a 
leave  until  the  payment;  and  that,  if  there 
was  such  an  agreement  by  both,  though  no 
express  words  of  delivery  as  an  escrow  were 
used,  it  would  not  operate  as  a  deed  till  then; 
and,  consequently,  P.  was  tenant  from  year 
to  year  under  the  terms  in  the  instrument, 
and  not  tenant  under  a  deed :  and  that  the 
action  for  use  and  occupation  would  lie 
against  him  or  the  assignee  of  his  interest. 
Gwigen  v.  Btmet,  986 

rv.  Registration.  What  is  a  bill  of  sale  of 
"personal  chattels/'  so  as  to  require  registra- 
tion under  stat.  17  A  IS  Vict  c.  30,  870. 
Bankrupt  and  Ikholybnt,  III.  4. 

Sea  also,  generally,  Coyknaxt. 

DBED  OF  SETTLEMENT. 
See  CoxpAKT,  L 

DELIVERY. 

L  Of  deed  as  an  escrow :  when  parol  evidence 
to  that  effect  is  admissible,  986.   Deed,  IIL  2. 

II.  Delivery  and  acceptance  of  part  of  goods, 
within  sect.  17  of  the  Statute  of  Frauds. 
See  Statute  of  Frauds,  II. 


DEMURRER. 


See  pLCADuro. 


DESCRIPTION. 
X.  Of  property  in  a  voting  paper,  under  the 


Municipal  Corporation  Reform  Act.  What 
is  a  sufficient  description :  what  misdescrip* 
tion  is  curable  under  sect.  142,  363.  Muni- 
cipal Corporation  Rbfork  Act,  I. 

II.  Of  the  tonnage  of  a  ship  in  a  charter-party  j 
when  not  a  warranty  of  such  tonnage,  675. 
Ship,  II.  2. 

DETINUE. 

Lies  to  recover  plaintiff's  goods,  delivered  to 
defendant  by  plaintiff's  bailee,  bond  fide, 
with  intent  to  give  a  lien  against  plaintiff, 
which  did  not  exist,  842.    Rbplevin,  I. 

DEVISE. 
L  Estate  of  trustees.     Outstanding  term. 

Testator,  in  1794,  devised  lands  at  II.  to 
trustees  and  their  heirs,  in  trust  for  the  use 
of  his  daughter  fur  life,  and  after  her  decease 
upon  trust  and  to  the  use  of  the  heirs  of  her 
body,  remainders  over;  and  that,  if  his 
daughter  should  marry,  her  husband  should 
not  meddle,  and  her  receipts  should  be  sulfi- 
cient  discharges  to  the  trustees.  After  bc- 
qneathing  certain  legacies,  to  be  paid  twelve 
months  after  his  decease,  testator  bequeathed 
all  his  personal  estate  to  the  said  trustees,  in 
trust  to  sell  and  apply  the  proceeds  to  tho 
payment  of  the  said  legacies  and  of  his  dchts, 
BO  far  as  tho  same  would  extend.  lie  then 
devised  as  follows :  *'I  do  hereby  order  and 
direct,  that  the  surplus  of  tho  rents  and  profits 
of  my  real  estates  by  me  hereinabove  devised, 
over  and  above  what  shall  be  laid  out"  by 
the  said  trustees  in  maintenance  of  my  said 
daughter  during  her  minority,  shall  be  applied 
during  her  minority  "  in  and  towards  further 
payment  of  the  said"  several  legacies  and 
debts;  "and  in  ease  the  provisions  b^*  me 
above  made"  for  the  payment  of  the  legacies 
and  debts  "be  insufficient  for  that  purpose," 
**  I  do  hereby  charge  all  and  singular  the  said 
lands"  Ac.  "at  II.  aforesaid  with  and  to  the 
payment  of  such  deficiency."  "  And  also  that 
it  shall  and  may  be  lawful  for"  tho  trustees, 
"by  and  out  of  the  same  premises  hereby 
devised  to  them  respectively,  to  deduct  and 
reimburse  him  and  themselves  respectively 
all  such  loss,  costs,  charges,  and  expenses  as 
he  or  they  or  any  of  them  shall  pay,  sustain, 
expend,  or  be  put  unto  for  or  by  reason  of  the 
performance  of  this  my  will,  or  tho  tru.^ts 
hereby  in  them  reposed,  or  the  managcmout 
and  execution  thereof  respectively,  or  any 
other  thing  in  anywise  relating  thereto." 

The  trustees,  finding  300/.  due  to  them  on 
their  trust  account,  borrowed  that  sum,  and, 
in  1802,  mortgaged  the  lands  at  H.  for  the 
term  of  one  thou;sand  years,  by  way  of  se- 
curity. This  was  paid  off  in  1803,  but  tho 
term  was  never  surrendered. 
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In  1842,  the  daagliter  and  her  husband 
mortgaged  the  premises;  and  the  term  of 
1602  was  assigned  in  tnist  for  the  mortgagee. 
The  daughter  having  died,  her  son  and  heir- 
at-law  brought  ejectment 

Held,  by  the  Queen's  Bench,  that  the 
legal  estate  was  in  the  tmatees  under  the 
will,  and«  consequently,  that  the  plaintiff's 
action  failed. 

Held,  by  the  Exchequer  Chamber,  affirm- 
ing the  judgment  of  the  Queen's  Bench,  that 
the  legal  estate  was  not  in  the  plaintiff:  Wil- 
liams, J.,  grounding  his  judgment,  not  spe- 
cially on  the  estate  being  in  the  trustees,  but 
generally  on  the  existence  of  the  term.  Pood 
V.  IVateon,  606 

JJ.  Devise  to  A.,  and  "the  heir  male  of  his 
body,"  Ac,  ''and  the  heirs  and  assigns  of 
such  heir  male  for  ever,"  Ac. 

Devise  of  freeholds  to  A.,  **  to  hold  to  him 
and  the  heir  male  of  his  body  lawfully 
begotten,  and  the  heirs  and 'assigns  of  such 
heir  male  for  ever ;"  "  but,  in  case"  A.  "  shall 
happen  to  die  without  leaving  any  son  of  his 
body  lawfully  begotten,"  then  to  B.  "his 
heirs  and  assigns  for  ever,"  subject  to  the 
payment  by  B.  of  300^  to  the  daughters  of 
A.,  or  such  of  them  as  should  be  living  at  his 
decease." 

Held,  in  the  Exoh.  Ch.  affirming  the  judg- 
ment of  Q.  B.,  that  A.  took  an  ettiuo  for  life, 
with  contingent  remainder  in  fee  to  such  heir 
male  of  A.  as  should  be  living  at  the  time  of 
his  decease;  and,  failing  such  heir,  to  B.  in 
fee.     Chamberlayne  y.  Chamberlaffnef       626 

DIOCESE. 

Commission  issned  by  Archbishop  of  Canter- 
bury, under  the  Church  Discipline  Act, 
against  an  incumbent  of  a  living  in  the  gift 
of  the  Bishop  of  B.  Held,  that  the  appear- 
ance and  hearing  must  be  within  the  diocese 
of  B.,  546.    Church  Discipubh  Act. 

DIKECTORS. 
0ee  CoMPAHTy  I. 

DISCOVERT. 

To  what  kind  of  discovery  a.  51  of  the  Common 
Law  Procedure  Act,  1854,  giving  power  to 
administer  interrogatories,  applies,  462.  Com- 
Hon  Law  Pbocxdurb  Acts,  JL  5. 

DISCHARGE. 

By  Inoolveney  Court  On  what  terms  the  Court 
of  Queen's  Bench  will  set  aside  the  oatlawry 
of    an    insolvent    finally    discharged,    376. 

BaHKBUPT  and  IHSOLYXNT,  IL 


DISTANCES. 

How  to  be  measured,  under  Turnpike 
850.    Turnpike,  I. 

EASEMENT. 

Qualified  easemeot  for  support  in  tha 
of  the  surface,  593.    Mikb,  I. 

ELECTION. 

I.  Parliamentary.  When  a  promise  by  a  c«a- 
didate  to  pay,  or  payment  by  him  ot,  a 
voter's  travelling  expenses  amounts  to  bri- 
bery, within  the  Corrupt  Practices  Prevea- 
tion  Act,  447.  Corrupt  Practices  Prethv- 
TioH  Act. 

II.  Of  vestrymen,  under  stat  18  A  19  Viet.  «. 
120.  Action  for  rejection  of  plaintiff's  vote; 
plea  that  a  rate  was  then  unpaid  by  plain rilT: 
replication  that  vote  was  void,  Ac, 
Rate,  IL  1. 

III.  Of  eonneillors,  under  Munieipol 
tion  Reform  Act  What  misdescriptioB  in  €bm 
voting  paper  is  curable  nnder  sect  142 :  what 
is  a  sufficient  description,  863.    MDnciPA& 

CORPOBATIOH  RbPOBM  AcT,  L 

IV.  Of  a  local  board  of  health,  under  the  Psd^lM 
Health  Act,  1848. 

1.  Discretion  of  board  as  to  what  is  a 
sonable  remuneration  to  the  person 
ducting  the  first  election,  287.     Pcrxuc 
Health  Act,  II.  1. 

2.  What  is  a  proper  election  of  new  nembci^ 
under  sects.  13,  18 ;  736.  Pubuc  Health 
Act,  IL  2. 

V.  Of  surveyors  of  highways,  mder  tlM  Ocsiwal 
Highway  Act  Who  are  entitled  lo  to«% 
999.    HiaHWAY,  L 

EMPLOYER. 

I.  Within  the  nuaBins  of  the  Trnek  Ad,  what 

is,  584.    Tbuck  Act. 

IL  Combination  by  employers  to  earry  en  tn4* 
according  to  the  resolution  of  a 
when  illegal,  47.    Cohtract,  VIL  1. 

See  also,  generally,  A«bbt« 

ENCLOSURE. 

I.  Qualified  right  of  support  in  allottee  af 
face  under  an  enclosnra  Act,  as  against  allot- 
tee of  minerals,  593.    Mibb,  L 

IL  Right  of  support  in  allottee  of  snrface,  under 
an  enclosure  Ae^  as  against  lord  of  the 
manor,  648.    Mikb,  IL 

ENDORSEMENT. 
Of  bill  of  exchange.    Endorsee,  adnittins  his 
endorsement  to  plaintiff,  estopped  from  dn^/w 


ENDOBSEMENT. 
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\ng  previoag  endonement  to  bimtelf,  260. 
Bills  of  Excbamok  amd  Promissobt  Notss, 
IIL 

BKLARGSMENT  OF  TIME. 

Bj  arbitrator,  in  a  compulsory  referenee  under 
the  Common  Law  Prooednre  Act,  1854.  Con- 
tent of  parties,  when  presumable,  719.  Ar- 
BITBATIOXi  II.  1. 


ENTAIL. 


BbtisKj  IL 


EQUITABLE  ASSIGNMENT. 

ASSIOXVEVT,  IL 

EQUITABLE  PLEA. 

By  tnistees  of  wife,  in  an  action  by  husband  for 
money  had  and  received ;  that  by  marriage 
tetUement  the  husband  covenanted  to  settle 
personal  estate  subsequently  acquired  in  right 
of  wife  in  trustees  to  her  use.  Held  not  to 
apply  to  money  bequeathed  to  wife's  separate 
use,  497.    HusBABi)  ahd  Wifb« 

ERROR. 

Confirmation  by  Exchequer  Chamber  of  deci- 
sion of  Court  below  (on  appeal  under  Common 
Law  Procedure  Act,  1S54),  as  to  granting, 
discharging,  or  making  absolute  a  rule.  Right 
to  coats,  681.  Cobmon  Law  Procbdubb  Acts, 
1854,  III.    See  also,  675,  Sbip,  IL  3. 

ESCROW. 

When  eridenea  admissible  to  show  that  deed 
delivered  as  escrow,  986.    Dbbd,  IIL  2. 


ESTATE. 


Bee  Dbtisx. 


ESTOPPEL. 

L  Endorsee  of  bill  of  exchange,  admitting  his 
endorsement  to  plaintiff,  estopped  from  deny- 
ing previous  endorsement  to  himself,  266. 
Bills  or  Ezchanqb  ahd  Pbomissobt  Notes, 
UL 

JX.  Action  for  money  agreed  to  be  paid  by  de- 
fendants in  respect  of  goods  msnufactured 
and  sold  by  them  under  plaintiff's  patent 
The  patent  having  been  actually  so  used  by 
them,  defendants  estopped  from  denying  va- 
lidity of  patent,  930.    Contract,  VII.  2. 

IIL  Rate-payer,  precluded  from  appealing  as 
"  aggrieved,"  within  the  section  of  a  local  Act 
giving  appeal  in  such  case,  against  a  pro- 
ceeding under  the  Act  which  he  had  im- 
pliedly sanctioned,  218.    Appsal,  I.  2. 

XY.  Compalsory  reference  under  Common  Law 


Procedure  Act,  1854.  Parties  estopped  fVom 
denying  their  consent  to  an  enlargement  of 
time  by  the  arbitrator,  where  they  have,  alter 
the  expiration  of  the  original  time,  acted 
upon  the  reference  as  still  subsisting,  719. 
Arbitbation,  IL  1. 

V.  Purchaser  at  an  auction  precluded  from  re- 
pudiating purchase  on  a  ground  of  objection 
excluded  by  the  conditions  of  sale,  659» 
CoiTTBACT,  VIL  6. 

EVIDENCE. 

I.  Oenerally.  What  is  the  meaning  of  there 
being  "no  evidence"  to  go  to  the  jury,  953, 
973.    Ship,  IL  3. 

IL  When  oral  evidence  admissible  to  qualify 
the  effect  of  a  written  document 

1.  Evidence  to  show  that  a  memorandum  of 
an  agreement  of  Sale  was,  by  the  consent 
of  both  parties  to  it,  to  be  no  eomplete 
bargain  until  approved  of  by  a  third  party, 
870.    Contract,  IX.  1. 

2.  Evidence  to  show  that  a  deed  was  deliver- 
ed as  an  escrow,  986.    Dbbd,  IIL  2. 

IIL  When  not  so  admissible. 

Evidence  of  an  intention  to  insure  in  a  man- 
ner different  from  that  appearing  on  the 
face  of  the  policy,  312.    Ibsubabcb,  IL 

rV.  Documentary  evidence;  its  effect  in  par- 
ticular cases. 

1.  Affidavits.  When  admissible  as  showing 
the  true  meaning  of  a  complaint  before 
justices,  137,  155.    See  Building  Act. 

3.  Acyudioation  of  Insolvency  Court,  dis- 
charging debtor,  and  stating  the  cause  of 
his  detainer  to  have  been  a  warrant  of  at- 
torney given  by  him  by  way  of  fraudulent 
preference;  for  what  purpose  admissible^ 
1.    Bankrupt  and  Insolybnt,  IIL  1. 

V.  Evidence  in  particular  actions. 

1.  Contract,  by  eharter-party,  that  defendaiit 
should  load  a  cargo  on  board  a  ship  of 
plaintiff's  at  a  foreign  port  What  renun- 
ciation on  behalf  of  defendant  amounts  to 
a  dispensation  by  him,  953.    Ship,  IL  3. 

2.  Acceptance  of  a  bill  of  exchange  on  ac- 
count, held  evidence  of  a  fresh  promise,  so 
as  to  take  the  whole  debt  out  of  the  Sta- 
tute of  Limiutions,  506.    Statute  of  Li- 

MfTATIONB. 

3.  Action  for  bribery  at  a  parliamentary 
election.  What  is  evidence  for  the  jury  of 
a  promise  by  the  csndidate  to  pay  the  tra- 
velling expenses  of  voters,  447!    Corrupt 

PRACTICBS  PrEVKNTION  ACT. 

4.  Action  for  malicious  prosecution.  What 
is  evidence  of  reasonable  and  probable 
cause :  how  that  question  is  to  bo  left  to 
the  jury. 
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In  an  action  for  a  malicioni  prosecution 
for  sheep  stealing,  it  appeared  at  the  trinl 
tliat  plaintiff  was  possessed  of  a  sheep  >yhich 
liefcudant  claimed  as  one  of  a  lot  stolen  from 
hira.  Plaintiff  gave  an  account  of  the  way 
he  became  possessed  of  it,  which,  if  the  sheep 
was  defendant's,  must  have  been  wilfully  false. 
Defendant  took  away  the  sheep.  Plaintiff 
sued  him  for  so  doing  in  the  county  court. 
To  stop  the  action  defendant  indicted  plain- 
tiff, who  was  acquitted.  There  was  evidence 
both  ways;  but  it  appeared  that  the  sheep 
really  never  was  defendant's,  though  defend- 
ant boull  fide  believed  it  was.  The  judge,  as- 
suming those  facts  to  be  true,  asked  the  jury 
if  the  defendant  had  reasonable  grounds  for 
bis  belief.  On  their  finding  that  he  had,  he 
ruled  that  there  was  reasonable  and  probable 
cause  for  the  indictment. 

Held,  by  Coleridge  and  Grompton,  Js.,  that, 
under  these  circumstance,  the  finding  of  the 
jury  on  that  one  point,  in  addition  to  the 
facts  beyond  dispute,  made  out  a  complete 
case  of  reasonable  and  probable  cause,  and, 
therefore,  that  the  judge  was  right. 

Erie,  J.,  dissentientc.     Dowjlat  v.  Corbettf 

611 

5.  Action  for  running  down  plaintiff's  ship. 
How  far  the  question  whether  she  was 
**  dose  haulod"  is  for  the  jury,  771.    Msr- 

CDANT  ShIPPIXO  AcT. 

6.  Colourable  action,  brought  for  the  purpose 
of  obtaining  inspection  of  documents  ne- 
cessary for  plaintiff's  case  in  an  action 
against  another  party.  Rule  for  inspec- 
tion refused,  380.  Couuon  Law  Pjiock- 
DURE  Acts,  L  5. 

EXECUTION. 

t.  Of  a  deed.     See  Deed,  III. 

II.  Of  fi.  fa.  Liability  of  sheriff's  officer  for  an 
overcharge;  not  destroyed  by  custom  in  par- 
ticular county,  718.    Shbrivp,  XL 

EXECUTOR. 

What  claims  can  he  set  off  by  an  executor,  sued 
as  such,  against  a  debt  due  to  plaintiff  from 
testator  in  his  lifetime,  970.     Sbt-off,  IL 

EXPENSES. 

Travelling  expenses  of  voters.  When  n  pro- 
mise by  the  cnindidato  to  pay  them,  or  an  ac- 
tual payment  by  him,  is,  and  when  it  is  not, 
illcg;!!,  447.  Coukupt  Practices  Pueven- 
Tioji  Act. 

FOTIFEITURE. 

Of  replevin  bond,  under  stat.  9  A  10  Vict,  c,  95, 
8. 1.     What  is  proaccuting  "  with  effect,"  671. 

BSPLEVIX,  II. 


FRAUD. 

I  L  Allegation  of,  not  neceafary,  io  an  action  hj 
shipowner  against  shipper  for  shipping  go«da 
of  a  dangerous  nature,  wiibout  the  koowledgt 
of  tho  plaintiffs^  470.    8hip,  II.  1. 

IL  Plea  of,  to  an  action  for  calls,  when  bad^ 
761.     CoupAST,  II.  3. 

FRAUDS,  STATUTE  OP. 
Statute  or  Fraddb. 


FRAUDULENT  ASSIGNMENT. 

L  What  is. 

Warrant  of  attorney  void  within  stRt  1  A  1 
Vict.  o.  110,  8.  69, 1.    Bankrupt  ajto  In- 

SOLYEHT,  IIL  L 
IL  What  is  not 

A  bill  of  sala  given  as  eeeority  for  frcffa  ad- 
vances only,  296.    Bavkrupt  ajcd  Issoz^ 

TENT,  I. 

FRAUDULENT  PREFEEENCB. 
See  AssiGMMBMT,  IIL 

FREEHOLD. 

What  fixtures,  though  to  some  extent  attached 
to  tho  soil,  are  still  "personal  chat:ets'*  waih> 
in  Stat  17  A  IS  Vict  c.  36,  s.  7,  and  do  not 
therefore  pass  with  the  freehold,  S76.     Bakk- 

RDPT  AKD  I^-S0LVE3IT,  IIL  4. 

FREIGHT. 

Right  to,  the  bill  of  lading  having  been  signed 
by  the  master  as  agent  for  the  charterer^ 
232.    Bill  of  Ladihg,  L 

See,  generally,  Ship. 

GAOL. 

Local  Act>  providing  for  maintenanee  of  bo- 
rough prisoners  in  Cunnty  OaoL  What  is  » 
"  special  eontract"  within  stat  6  ik  6  Viet,  c 
98,8.  18. 

By  a  local  Act  passed  prior  to  stat  6^6 
Vict  o.  98,  in  furtherance  of  arrangcmentt 
made  between  the  justices  of  a  county  and 
the  council  of  a  borough,  having  a  scparat* 
Court  of  Quarter  Sessions,  it  was  provided 
that  the  prisoners  of  the  borough  »honld  be 
maintained  in  the  coanty  gaol  on  ciTtaim 
terms. 

Held,  that  this  Act  was  not  a  special  c«vn. 
tract  within  the  meaning  of  stat  6  A  6  Vict, 
c.  98.  8.  18  J  and  that  the  local  Act  boicg  in- 
consistent with  the  general  enactmenr.  wsa 
repealed  by  it  though  not  expressly  men. 
iioncd.  JiramstoH  v.  J/oyor  of  GMuter,  24f 
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GENERAL  LIGHTING  ACT. 

Beot  165  of  Metropolis  Local  Management  Act, 
18  it  19  Vict.  o.  120,  provides  a  certain  scale 
of  lighting  rates  for  parishes  in  irhich  the 
General  Lighting  Act  should  be  then  in  force. 
What  Is  the  meaning  of  "  owners  and  occu- 
piers of  houses,  buildings,  and  property,  other 
than  land/'  in  that  section,  1008.    Rate,  IV. 

GOODS. 

L  Carriage  of,  by  Railway  Company.  What 
are  "  manufactured  goods,"  within  the  mean- 
ing of  the  Special  AoL  Right  of  Company 
as  to  rates  of  charge,  77.    Carribb. 

XL  Shipment  of  dangerous  goods  on  board  a 
general  ship.  Liability  of  shipper  to  ship- 
owner, 470.    Ship,  IL  1. 

IIL  Liability  of  shipowner,  for  damage  caused 
by  goods  of  one  party  to  goods  of  another, 
477,  note  (6).    Ship,  IIL  1. 

HACENET  CARRIAGE. 

Liability  of  proprietor  for  loss  of  Inggage 
through  negligence  of  driver,  207.  Ageht, 
L2. 

HEIR. 

Effect  of  a  devise  to  A.  "  and  the  heir  male  of 
his  body,''  "  and  the  heirs  and  assigns  of  such 
heir  male  for  ever,"  Ac,  625.    Devise,  IL 

HIGH  BAILIFF. 

Indemnity  bond  to,  by  sureties  of  bailiff.  Lia- 
llty  of  sureties,  902.    County  Court,  II. 

HIGHWAY. 

I.  General  Highway  Act,  5  A  6  Vict  o.  50. 
Election  of  surveyors.  Who  are  entitled  to 
vote. 

The  occupiers  of  property  in  a  parish  in 
respect  of  which  they  are  liable  to  be  rated  to 
the  highway  rate  are  entitled,  under  stnt  5 
A  6  W.  4,  c.  50,  s.  6,  to  vote  at  the  election 
of  surveyors ;  though  they  nre  not  actually 
rated  to  the  last  highway  rate.  Regina  v. 
KertKaWy  909 

II.  Maintenance  of  highways,  under  Public 
Health  Act  What  form  of  rate  is  to  be  im- 
posed upon  a  stntutory  district,  comprising 
parishes  separately  maintaioing  their  own 
highways. 

Where  several  parishes  or  plnces  separately 
maintaining  their  own  highways  are  com- 
prised in  the  district  assigned  to  a  Local 
Board  of  Health,  the  highways  throughout 
the  district  arc,  under  the  Public  Health  Act, 
1848  (11  t  12  Vict  c.  63),  sect  87,  to  be 
maintained  by  a  general  district  rate,  and  not 


by  separata  highway  rates  on  the  ancient 
divisions.  Moteljf  v.  Eljf  Local  Board  of 
Health,  518 

IIL  Provisional  order  of  Board  of  Health,  in- 
corporating clause  in  Towns  Improvement 
Act,  abolishing  tolls  on  all  highways  in  n 
district,  how  far  invalid,  114.  Public 
Health  Act,  I. 

IV.  How  distances  sre  to  be  measured,  under 
Turnpike  Acts,  850.    Tubkpikb,  L 

HIRING. 

Of  a  hackney  carriage.  The  registered  proprie- 
tor liable  for  loss  of  luggage  through  the 
negligence  of  driver,  207.    Aorht,  I.  2. 

HUSBAND  AND  WIFE. 

Action  by  husband,  for  money  had  and  received', 
against  trustee  of  wife.  Equitable  plead- 
ings. 

Count  for  money  had  and  received.  Plea, 
by  way  of  defence  on  equitable  grounds :  that 
the  money  bad  been  bequeathed  by  will  to 
the  separate  use  of  plaintiff's  late  wife,  who, 
during  the  coverture,  assigned  the  money  to 
the  defendant,  on  trusts  in  which  plaintiff 
took  no  interest  Replication,  on  equitable 
grounds  to  this  plea:  that,  before  the  assign- 
ment, plaintiff's  wife  hod  assigned  the  monejr 
to  plaintiff,  and  that  the  receipt  by  defendant 
was  as  agent  for  the  wife,  in  order  to  give  ft 
discharge  to  the  executors. 

Held,  that  the  plea  was  good,  admitting  a 
receipt  of  the  money,  primSk  facie  to  the  use 
of  the  husband,  and  avoiding  it  by  showing 
that  in  equity  the  receipt  was  on  trusts  in 
which  the  husband  took  no  interest;  thereby 
sufficiently  negativing  any  marital  right  aris- 
ing on  her  death. 

Held,  also,  that  the  replication  was  good, 
as  showing  a  previous  equitable  assignment 
for  the  plaintiff's  benefit. 

There  was  also  a  plea,  by  way  of  defence 
on  equitable  grounds :  that  by  marriage- 
settlement  the  plaintiff  covenanted  to  settle 
any  personal  estate  he  might  acquire  in  his 
wife's  right:  and  that  this  money  was  be- 
queathed to  her  separate  use. 

Held,  that  this  plea  was  bad :  such  a  cove- 
nant not  opplying  to  money  bequeathed  to 
the  separate  use  of  the  wife.  Sloper  r.  Cot- 
trell,  497 

ILLEGALITY. 

I.  Bond  by  millowners,  agreeing  to  carry  on 
business  according  to  the  resolution  of  the 
majority,  void  for  illegality,  47.  Contract, 
VIL 

II.  Promise  by  candidate  at  a  Parliamentary 
election  to  pay  the  travelling  espenses  of  a 
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INTERPLEADER. 

lDt«rpleader  issue,  decided  partly  for  plaintiff, 
partly  for  defoDdant  How  costs  to  be  taxed, 
392.    Costs,  L  1. 

INTERROGATORIES. 
Under  Common  Law  Procedure  Act,  1854. 

I.  To  what  kind  of  discovery  the  cause  giving 
power  to  interrogate  applies,  462.  Comuon 
Law  Procbdurb  Acts,  I.  5. 

II.  Costs  of  orders  for.  Effect  of  clause  giving 
judge  discretion,  405.     Costs,  I.  4. 

JOINT  STOCK  COMPANY. 
6ee  CoMPAKT. 

^OINT  STOCK   COMPANIES'  REGISTRA- 
TION ACT. 


(7  A  8  Vict.  c.  110.) 


See  CovpAnr. 


JUDGE. 


I.  Trial  before,  without  a  jury.  When  written 
consent  of  parties  necessary,  338.  Comion 
Law  Pbocbdure  Acts,  II. 

II.  At  chambers.  Jurisdiction  to  order  execu- 
tion against  a  shareholder  of  a  joint  stock 
company,  1015.     Coicpany,  IIL  1. 

III.  Certificate  by  Judge,  that  there  was  suffi- 
cient reason  for  bringing  action  in  superior 
court.  At  what  time  it  may  be  given  and 
endorsed  on  the  record,  633.    Sueklff,  L 

JUDGMENT. 

I.  Upon  a  warrant  of  attorney,  pleaded  to  an 
action  of  trover  by  assignee  ogainst  creditor 
of  bankrupt.  When  the  issuing  of  execution 
upon  a  judgment  on  a  warrant  of  attorney 
fraudulently  given  amounts  to  a  conversion 
before  the  insolvency,  1.  Bakkrupt  asd 
LfSOLVKNT,  III.  1. 

IL  Signed  on  an  award.  Cannot  be  set  aside 
on  the  ground  that  orbitrator  enlarged  the 
time  without  consent  of  parties,  where  par- 
ties have,  since  snch  enlargement,  acted  on 
the  reference  as  still  subsisting,  719.  Arbi- 
tration, II.  1. 

JURISDICTION. 
t.  Of  the  Superior  Courts. 

1.  Claim  of  mandamus,  under  Common  Law 
Procedure  Act,  1854.  What  kind  of  obli- 
gations can  be  enforced  by  that  remedy, 
273.    CouuoN  Law  Procedurb  Acts,  I,  2. 

2.  A  mandamus  cannot  issue  to  compel  n 
local  board  of  health  to  pay  a  reasonable 


remuneration  to  the  person  coodacting  the 
first  election  of  the  board,  287.  Pctuc 
Hbalth  Act,  II.  1. 

3.  Judgment  against  a  shareholder  of  a  jciat 
stock  Company.  Jurisdiction  of  a  Judge 
at  chambers  to  issne  execution,  1015.  CoiB- 
PANY,  III.  1. 

4.  Trial  of  issne  by  Judge,  without  a  jniy, 
under  Common  Law  Procedure  Act,  1S54. 
When  written  consent  of  parties  neeesfory, 
338.     CouMON  Law  Procbdcrx  Acts,  IJL 

5.  Certificate  of  Jndge  that  there  was  sefi- 
cient  reason  for  trying  the  action  in  a  su- 
perior Court;  at  what  time  it  may  be  en- 
dorsed  on  the  record,  683.    Sokiuff,  L 

II.  Of  the  County  Courts. 

Liability  of  sureties  of  a  County  Court  bailiff, 
under  an  indemnity  bond  to  the  high  baO- 
iff;  how  affected  by  the  recent  increase  of 
the  jurisdiction  of  the  Courts,  902.  Corsrt 
Coort,  IL 

III.  Of  Quarter  Sessions. 

1.  Sessions  bound  to  enter  and  refpite  an 
appeal  against  a  poor-rate,  for  want  of  no- 
tico  to  the  proper  parties,  992.   Appeal,  IL 

2.  Power  of  Sessions,  under  st&t  16  k  17 
Vict  e.  97,  8.  112,  to  amend  copy  of  or^cr 
and  particulars  of  settlement  of  a  panper 
lunatic,  by  adding  description  and  addKsi 
of  guardians,  919.     Poor,  L  2. 

3.  Appointment  of  inspector  of  weights  and 
measures  for  a  district;  under  what  dr. 
cumstances  the  right  to  appoint  is  in  the 
Quarter  Sessions. 

Plaintiff  was  appointed,  by  the  justices  ef 
the  county  of  S.  in  Quarter  Sessions,  inspector 
of  weights  and  measures,  for  a  district  ccas- 
prising  the  town  of  B.  Sabseqoently  the 
town  of  B.  was  incorporated,  Bud  obtained  a 
grant  of  a  separate  court  of  quarter  sesHOBs. 
The  recorder  of  B.,  in  Qoarter  Seesions  for 
B.,  appointed  defendant  inspector  of  veigktj 
and  measures.  The  justices  for  the  borca^k 
of  B.  in  petty  sessions  appointed  the  plaintiff 
inspector. 

On  a  case  stated  without  p1eadil:g^  is 
which  the  question  was  whether  the  appo^LOt- 
ment  was  in  the  Recorder  in  Quarter  Ses- 
sions, or  the  justices  of  the  borough  in  petty 
sessions : 

Held,  that  it  was  in  neither,  but  in  the 
Quarter  Sessions  for  the  county  of  S.,  in 
virtue  of  whose  appointment  the  plaintiff  re- 
covered.    Duly  r.  Shttrwooii,  K$ 

4.  In  what  cases  Quarter  Sessions  have  jcris- 
diction  to  fine  or  discharge  a  snrTeyt»r 
under  the  Building  Act,  137.  Bciu)D« 
Act. 

IV.  Of  justices. 

1.  Order  by  justices  of  Middlesex  for  biBdiif 


JURISDICTION. 
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a  pauper  apprentice.    What  amonnt  of  ju- 
risdiction mnst  appear  upon  the  face  of  the 
order,  when  made  within  the  limits  of  the 
Metropolitan  Police  District. 
An  order  for  binding  a  pauper  child  ap- 
prentice,  under  stat  56  G.  3,  c.  139,  purported 
to  bo  made  by  "two  justices  for  the  county 
of  Middlesex,"  and  to  be  signed  and  scaled 
by  them  at "  the  Police  Office,  Hatton  Gar- 
den." 

In  the  Metropolitan  Police  Act  (10  G.  4,  c. 
44)  '*  Hatton  Garden"  is  mentioned  as  one 
of  the  places  in  Middlesex  forming  tho  Hol- 
bom  division  of  the  Metropolitan  Police  Dis- 
trict 

Held,  that  jurisdiction  sufficiently  appeared 
on  the  face  of  the  order,  as  the  Court  would 
take  judicial  notice  from  the  act  that  Hatton 
Garden  was  in  Middlesex.  R^gina  v.  Ouar- 
diana  of  Holbom  Union,  715 

2.  What  is  a  proper  service  of  a  summons  of 
affiliation,  so  as  to  give  the  justices  in  petty 
sessions  jurisdiction  to  make  an  order,  822. 
Bastardy. 

V.  Of  Local  Boards  of  Health. 

Discretion  of  board  as  to  what  is  a  reason- 
able remuneration  to  the  person  conduct- 
ing ihe  first  election,  287.  Public  Health 
Act. 

VI.  Of  arbitrators. 

Enlargement  of  time  by  arbitrator  appointed 
under  a  compulsory  reference.  "When  par- 
ties estopped  from  disputing  award  on  the 
ground  that  no  written  consent  had  been 
given  by  them  to  such  enlargement,  719. 
Arbitration,  II.  1. 

VII.  Of  Poor  Law  auditors. 

.  Finality  of  auditor's  deoision,  in  disallowing 
items  in  an  attorney's  bill,  403.    Ceutio- 

RARI,  IIL 

JURY. 

I.  Trial  by  Judge,  without  a  jury,  under  Com- 
mon Law  Procedure  Act,  1854.  When  writ- 
ten consent  of  parties  necessary,  338.  Com- 
mon Law  Procedure  Act,  IIL 

II.  Notice,  under  Common  Law  Procedure  Act, 
1852,  that  a  cause  is  to  be  tried  by  special 
jury.      Sheriff  not   entitled    to    fees,    683. 

,  Sheriff,  I« 

III.  Action  for  malicious  prosecution.  What 
is  evidenco  of  reasonable  and  probable  cause ; 
how  that  question  is  to  bo  left  to  the  jury, 
511.    Etidb5CC,  V.  4. 


a 


no 


XV,  What  is  the  meaning  of  there  being 
evidence"  to  go  to  the  Jury,  053,  073.    Ship, 
It  3. 


JUSTICES. 

L  JurisdicUon  of,  generally ;  see  Jurisdiction, 
IIL  IV. 

II.  Orders  of. 

1.  Order  of  two  justices  for  Middlesex,  pur- 
porting to  be  signed  and  sealed  in  "tho 
Police-office,  Hatton  Garden;"  held  to  show 
sufficient  jurisdiction  on  the  face  of  it,  715. 
Jorisdiction,  IV.  1. 

2.  Order  of  justices  dismissing  a  surveyor 
appointed  under  tho  Building  Act  fcr  wil- 
fully demanding  a  fee  to  which  he  was  not 
entitled ;  when  bad  for  want  of  jurisdiction, 
137.    Building  Act. 

3.  Order  of  justices  on  a  union  for  payment 
of  the  expenses  of  conveyance  to  county 
asylum,  and  maintenance  there,  of  apaupes 
lunatic;  when  good,  under  stat.  16  &  17 
Vict.  c.  07,  s.  00 ;  how  far  the  copy  of  such 
order  and  of  the  powers  of  settlement  are 
amendable  under  sect.  112,  010.  Poor, 
L2. 

4.  Order  of  affiliation.  What  is  a  proper  ser- 
vice of  the  summons,  822.    Bastardy. 

KNOWLEDGE. 

L  Of  shipowner,  that  vessel  was  sent  out  by 
him  in  an  unseaworthy  state ;  when  a  defenco 
to  an  action  by  him  for  loss  by  perils  of  the 
sea,  172.    Insurakcb,  L  I. 

n.  Even  though  such  misconduct  of  the  plain- 
tiff caused  such  loss  only  indirectly,  037. 
Insurance,  I.  2. 

III.  Absence  of  knowledge,  on  the  part  of  ship- 
owner, as  to  vessel  being  sent  out  in  an  un- 
seaworthy state;  does  not  entitle  him  to 
recover  against  insurer  the  expenses  of 
repairs  made  necessary  by  such  unse.aworthi- 
ness,  102.    Insurance,  I.  3. 

IV.  Implied  undertaking  by  shipper  of  goods 
on  board  a  general  ship,  not  to  ship  danger* 
ous  goods  without  the  knowledge  of  ship- 
owners,  470.    Ship,  II.  1. 

LANDLORD  AND  TENANT. 

L  Agreement  by  defendant  to  grant  to  plain- 
tiffs a  lease  of  certain  land  "  fur  a  term  of  flvo 
years;"  defendant  to  repay  to  plaintiffs  at  the 
end  of  the  term,  their  expeisea  incurred  in 
making  roads  and  buildings  on  the  land. 
The  granting  tho  lease  not  a  conditiun  prece- 
dent to  such  repayment;  meaning  of  **  term,'* 
255.    Condition  Precedent,  I. 

II.  Action  claiming  a  writ  of  mandamus  (under 
Common  Law  Procedure  Act,  1854)  \o  compel 
performance  of  an  agreement  to  grant  a  lease. 
Mandamus  not  applicable,  273.  CoxvoX 
Law  Procbdurk  Acts,  L  2. 


1060  LANDLORD  AND  TENANT. 


MANDAMUS. 


IIL  Lease  by  deed.  When  evidenee  admii- 
sible  to  show  that  it  was  delivered  as  an 
escrow,  the  interest  in  the  term  to  rest  upon 
the  oocarrence  of  a  partioolar  eventi  986. 
Dkbd,  UI.  2. 

IV.  Deed  of  demise,  delivered  as  an  escrow. 
Liabilitj  of  tenant  for  use  and  oocapation, 
983.    Dbbd»  IIL  2, 

V.  Lease  of  mines.  Aetion  by  lessor  against 
lessee  for  non-payment  of  tonnage  rent.  Plea, 
an  annual  aeoonnting  by  lessee,  and  accept- 
ance by  lessor  of  the  sum  then  agreed  to  be 
doe.  When  such  a  plea  is  answerable  by  a 
replication  alleging  error  in  such  account^ 
691.    AccouHT. 

VI.  Agreement,  between  landlord  and  toaant, 
that  tenant  should  purchase  certain  goods  at 
the  end  of  his  term.  Acceptance  by  him, 
held  not  within  the  Statute  of  Frauds,  and 
invalid  as  against  the  vendor,  where  the  bar- 
gain had  been  previously  disaiBrmed  by  the 
latter,  765.    Statutb  or  Frauds. 

VII.  Covenant  by  lessee  not  to  carry  on  any 
public  business  on  the  premises.  What 
amounts  to  a  breach. 

A  lease  of  a  house  contained  a  covenant 
that  the  lessee,  or  his  assigns,  "  shall  not,  nor 
will,  at  any  time  during  the  said  term," 
"  convert  the  said  demised  premises,  or  any 
part  thereof,  into  a  shop  or  public-house,  or 
use,  exorcise,  follow,  or  carry  on,"  "within 
or  upon  the  said  messuage,"  Ac,  "  any  public 
trade  or  business  whatsoever,  without  the 
consent  in  writing  of"  the  lessor ;  **  and  also 
that  the  said  messuage  and  dwelling-house 
and  premises,  during  the  said  term  hereby 
granted,  shall  be  occupied,  and  used  as  a  pri- 
vate dwelling-house  only." 

The  lessee  used  the  house  as  a  day  school, 
for  girls  under  thirteen,  for  music  and  danc- 
ing: and  a  brass  plato  with  the  words 
"Ladies'  School"  was  placed  on  the  outer 
gate.  A  placard  was  also  circulated,  an- 
nouncing that  the  lessee'a  Academy  was 
open,  at  the  premises,  for  the  practice  of 
dancing,  for  two  evenings  in  the  week ;  that 
private  instruction  would,  if  required,  be 
given  there;  and  that  a  select  class  for  sing, 
ing  was  open  on  one  evening  in  the  week. 
No  meetings  took  place  in  consequence  of 
this  placard ;  and  the  instruction  was  confined 
to  the  day-scholars. 

Held  to  be  a  breach  of  the  covenant 
Wickendeny.  Wtbater,  387 


LBTTBRS  PATENT. 

Action  for  a  sum  payable  under  a  license  to 
manufacture  under  plaintiff's  patent  Plea, 
that  letters  patent  were  void,  hold  bad,  the 


patent  having  been  used  by  defendant^  131 
COHTBACT,  VIL  2. 

LIFB  E8TATS. 
See  Diviss,  IL 

LiQHTnra  act. 

See  Rati,  IV. 

LIMITATIONS,  STATUTB  OF. 
Statute  of  Limitations. 

LOAN. 

L  Bond  by  a  public  oompaay,  to  sccme  aleaa 
from,  and  their  banking  aoeount  with,  t 
banker.  Under  what  cirenmstanees  a  reso- 
lution of  ^e  directors,  authorizing  such  k 
may  be  presumed  :  whether  it  need 
the  amount,  327.    Compaht,  L  2. 

IL  Bond  by  churchwardens,  tS  secure  a  ksa 
under  Church  Building  Act  What  is  a  bor- 
rowing within  the  statute^  807.    Batb,  H  1 

LOCAL  BOARD  OF  HEALTH. 
See  Public  Hbalth  Act. 

LUNATia 

Expenses  of  conveyance  of  pauper  lunalie  to 
county  asylum,  and  of  his  maintenance  tbere^ 
by  whom  payable,  under  stat  16  A  17  ^t 
c.  97,  919.    Poor,  L  2. 

MAINTENANCE,  ORDER  OF. 

L  Of  illegitimate  child.  What  is  a  safiocttt 
service  of  a  summons  in  bastardy  to  give  tkt 
justices  in  petty  sessions  jurisdiction  to  tuk$ 
an  order  of  affiliation  and  maintenance^  OL 
Bastardy. 

II.  Of  pauper  lunatics  in  eoun^  asylvnu  By 
whom  the  expenses  are  payable,  uad«  itat 
16  A  17  Vict  e.  97,  s.  99,  919.    Pool,  L  L 

MALICIOUS  PROSECUTION. 

Action  for.  What  is  evidence  of  reasoasbie 
and  probable  causes  how  that  questioa  iito 
be  left  to  the  jury,  511.    EnnncB,  T.  4. 

MANDAMUS. 

I.  Claim  of,  by  plainUff,  under  Coamon  Uw 
Procedure  Act,  1854.  To  what  kind  of  obli- 
gations it  is  applicable,  273.  Conov  Law 
Pbocbdurb  Acts,  L  2. 

IL  A  mandamus  cannot  issue  to  eonpel  a  local 
board  of  health  to  pay  a  reasonable  rcaaoe- 
ration  to  the  person  eondnoting  the  Srst  elec- 
tion of  the  board,  287.  Pusuc  Hsaitm  Aa, 
ILL 


MARINE  INSURANCE. 


MANAGEMENT  ACT.    1061 


MARINE  INSURANCE. 
See  Insurahcb. 

MARRIAGE  SETTLEMENT. 
See  Hu&BAKD  and  Win. 

MASTER  (07  SHIP). 

I.  Who  is  entitled  to  freight,  the  bills  of  hiding 
being  signed  by  the  master  as  agent  for  the 
charterers,  232.    Bill  of  Ladino,  L 

IL  Under  what  eirenmstanees  the  master  is 
justified,  in  the  absence  of  orders,  in  sot 
sending  for  orders  to  the  charterers,  and  in 
taking  the  ship  to  a  port  named  in  the  char- 
ter-party, 670.    Ship,  VL 

See,  generally,  Ship. 

MASTER  AND  SERVANT. 

L  What  is  an  "artificer,"  within  the  meaxiing 
of  the  Truck  Act,  684.    Truck  Act. 

IL  Liability  of  the  proprietor  of  a  hackney 
carriage  for  loss  of  goods  through  the  negli- 
gence  of  the  driver,  207.    Agist,  L  2. 

riL  Bond  by  millowners,  agreeing  to  carry  on 
business  and  remunerate  their  workmen  ac- 
cording  to  the  resolution  of  a  majority,  held 
illegal,  47.    Comtbaot,  VIL  1. 

MAXIMS. 

I.  Consensus  tolliterrorom,  340.  GokxonLaw 
Procbduiib  Acts,  IL 

IL  Dolus  circuitu  non  purgatur,  048.  Ihsur- 
AHCB,  I.  2. 

IIL  In  jure  non  remota  causa,  sed  prozima, 
apectatur,  947.    Insurahcr,  I.  2. 

IV.  Injuria  non  ezcnsat  injnriam,  76.  Con- 
tract, VII.  1. 

V.  Ut  res  magisvaleatquampereat>  33ft.   Bills 

OP  EXCHAKGR  AND  PrOMISBORT  NotBB,  L 

VI.  Volenti  non  fit  injuria,  224.    Appral,  I.  2. 

MEASUREMENT. 

L  When  the  statement,  in  the  charter-party, 
of  the  ship's  tonnage,  is  matter  of  description 
only,  and  not  a  warranty,  075.     Sbip,  II.  2. 

XL  Measurement  of  distances  under  Turnpike 
Acts,  350.    TuRBPUE,  L 

MEMORANDA. 

Hilary  Vacation,  200. 
trinity  Term,  794. 
Michaelmas  Term,  901. 


MEMORANDUM. 

L  Of  an  agreement;  when  oral  evidence  ad- 
missible to  show  that  it  was  intended  that  it 
should  not  operate  as  an  agreement  until  sp- 
proved  of  by  a  third  party,  370.  Cobtract, 
IX.  L 

IL  In  a  marine  policy.  Under  what  circum- 
stances the  ordinary  memorandum  as  to  ave- 
rage exempts  the  underwriters  f^m  liability 
for  total  loss,  422.    LfsuRABCB,  III.  L 

IIL  Within  the  Statute  of  Frauds,  sect  4. 
What  is  a  sufficient  ratification  by  the  princi- 
pal of  the  agent's  agreement,  to  constitute  a 
sigAed  memorandum  within  the  statute,  80S. 
Statute  or  Frauds,  I. 


MERCHANT  SHIPPING  ACT,  1854. 

(17  A  18  Vict.  o.  104.) 

Action  for  running  down  plaintiff's  ship.  How 
the  question  whether  she  was  "close  hauled" 
is  to  be  left  to  the  jury. 

A  sailing  vessel  sailing  on  the  starboard 
taok  very  near  the  wind,  met  a  steamer.  The 
vessel  did  not  put  her  helm  to  port,  and  a 
collision  ensued.  In  an  action  by  the  owners 
of  the  vessel  against  the  owners  of  the  steamer, 
evidence  was  given  of  negligence  on  the  part 
of  the  crew  of  the  steamer;  it  was  contended 
that  the  plaintiffs  could  not  recover,  as,  by 
The  Merchant  Shipping  Act,  1854,  sect.  290, 
their  vessel  should  have  put  her  helm  to  port. 
The  judge  left  it  to  the  jury  to  say  whether 
the  vessel  was  elose  hauled  on  the  starboard 
tack,  and  whether  she  would  have  lost  com- 
mand by  putting  her  helm  to  port;  intimating 
his  own  opinion  as  to  the  facts  to  be  that  a 
vessel  may  be  close  hauled,  though  not  quite 
so  near  the  wind  as  she  could  lie ;  and  that  a 
vessel  going  about  was  not  under  command. 
The  verdiet  was  for  the  plaintiff. 

Held,  on  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  that  the  direction  was 
unexceptionable.  ChadwitA  y.  Oitjf  of  Dublin 
StMon  Paektt  Company,  771 


METROPOLIS  LOCAL  MANAGEMENT 

ACT. 

(18  A  19  ViGT.  c  120.) 

I.  Action  for  maliciously  rejecting  plaintiff's 
vote  at  an  election  of  vestrymen  and  auditors. 
Plea,  that  a  rate  was  then  unpaid  by  plain- 
tiff; replication  that  rate  was  void,  Ac,  289. 
Rate,  IL  1. 

IL  What  is  an  occupation  of  "houses,  build- 
ings, and  property,  other  than  land,"  within 
sect  165;  and  what  an  occupancy  of  land, 
1008.    Rate,  IY. 


1062  METROPOLITAN  BUILDING  ACT,       MISDESCRIPTION. 


METROPOLITAN  BUILDING  ACT. 
Building  Act. 

METROPOLITAN   HACKNEY   CARRIAGE 

ACTS. 

(1  A  2  W.  4,  c.  22,  and  »  A  7  Vict.  c.  86.) 

Liability  of  registered  proprietor  for  loss  of 
goods  through  negligence  of  driver,  207. 
Agent,  I.  2. 

METROPOLITAN  POLICE  ACT. 
(10  Geo.  4,  c.  44.) 

Order  of  justices,  purporting  to  be  signed  and 
scaled  at  '*  the  Police  Office,  Ilatton  Gar- 
den." Court  will  take  judicial  notice,  look- 
ing at  sect.  4,  that  Button  Garden  is  in 
Middlesex,  715.    Jurisdiction,  IV.  1. 

MIDDLESEX. 

Right  of  practising  attorney  to  lay  venue  in, 
982.    Trial,  I. 

MINE. 

L  Qualified  right  of  owner  of  larfaoe  to  support 
as  against  owner  of  mine. 

Action  for  injuring  the  plaintilT's  reversion, 
by  removing  the  minerals  without  leaving 
support  to  the  surface,  on  which  were  houses 
more  than  twenty  years  old;  wberoby  the 
houses  wore  injured.  On  a  special  case  it 
appeared  that,  ninety  years  before  the  action, 
the  locus  in  quo  was  enclosed  by  an  award 
made  under  an  enclosure  Act :  that  the  surface 
was  allotted  to  P.,  whose  estate  plaintiff  had  ; 
and  the  minerals  to  H.,  whose  estate  defend- 
dant  had :  that  on  the  face  of  the  award  it 
was  stipulated  that  the  allottees  of  the  mines 

•  should  have  liberty  to  work  the  mines,  and 
the  allottecR  of  the  surface  should  have  no 

'  claim  to  compensation  for  any  consequent 
sinking  of  the  surface.  P.  executed  the 
award  as  a  deed.  H.  did  not  execute  it,  but 
accepted  the  allotment  under  it  The  houses 
were  afterwards  built  By  defendant's  mining, 
without  negligence,  the  surface  unavoidably 
sunk. 

Held,  that  it  sfifBciently  appeared  that, 
upon  the  severance  of  the  minerals  and  sur- 
face, the  owner  of  the  surface  took  it  as  a 
separate  tenement  with  only  a  qualified  right 
of  support:  that  no  further  right  of  support 
was  gained  by  the  erection  of  the  houses, 
though  tbey  bad  stood  for  more  than  twenty 
years ;  and  that  the  subsequent  owners  of  the 
surface  took  it  with  only  the  qualified  right 
of  snpport  originally  created:  and  that  there- 
fore the  plaintiff  was  not  entitled  to  maintain 
the  action.    BitwboUiam  v.  WtUon,  693 


II.  Enclosure  Act,  giving  power  to  Lord  of 
Manor  to  work  mines,  Ac.  Bight  of  owner 
of  surface  to  support,  as  against  the  lord. 

An  enclosure  Act  gave  power  to  allot  coa 
mons  and  waste  lands  in  the  manor  of  W. 
It  recited  that  J.  was  lord  of  the  manor,  ssd 
entitled  to  the  soil  of  the  commons  and  vasts 
lands,  and  enacted  thai  it  should  be  lavfal 
for  J.,  and  the  lord  of  the  manor  for  the  tins 
being,  and  his  agents,  Ac,  to  come  apon  tbe 
commons  and  wasto  lands,  to  search  for  sad 
get  coal,  erect  works,  and  make  brinks, 
making  compensation  to  any  person  wb«i 
allotment  should  be  damaged. 

Agreed :  that  this  conferred  no  power  on 
the  lord  so  to  work  the  mines  as  to  destray 
the  support  of  the  surface. 

It  was  also  enacted  that  the  lord  shoald 
not  open  any  work  on  the  surface  within  forty 
yards  of  any  dwelling-house,  now  orheresfter 
to  be  erected,  nor  get  any  coal  or  ircnstoae 
under  such  dwelling-house  within  the  perpen- 
dicular distance  of  forty  yards  from  the  fuua- 
dation ;  and  that  persons  entitled  to  such 
dwelling-houses  might  enter  the  mines  to 
discover  the  perpendicular  di5tacce  of  tb« 
dwelling-houses  from  the  mines,  and  if  the 
mines  were  within  the  perpendicular  distaace 
of  forty  yards  from  the  building*,  so  as  to 
endanger  them,  might  repair  and  secure  the 
buildings  at  tho  expense  of  the  lord. 

The  lord  having  worked  the  mines  at  a 
greater  perpendicular  distance  than  forty 
yards  from  a  dwelling-house,  and  thereby 
injured  it, 

Held :  that  he  was  liable  to  an  action,  die 
Act  not  interfering  with  the  common  Isw 
right  of  the  owner  of  the  surface  to  the 
support  of  the  subjacent  strata.  RoberU  v. 
Hainea,  M 

III.  Action  by  lessor  of  mines  afraiDst  lessee,  f«r 
non-psyment  of  tonnage  rent  Plea,  ss 
annual  accounting  by  defendant  and  accept- 
ance by  plaintiff  of  the  sum  then  agreed  to  be 
due.  When  such  a  plea  is  answerable  by  a 
replication  alleging  error  in  such  aecoBB^ 
691.    Account. 


MINERALS. 


See  Miaa. 


MISDESCRIPTION. 

I.  Of  a  ship's  tonnage,  in  a  charter-party;  bdl 
not  to  amount  to  a  warranty,  675.  Snr, 
IL2. 


IL  In  a  voting,  paper,  at  an  eleetioa  of 
ciilors  under  the  Municipal  Reform  Act 
When  ourable  under  sect  142:  vbat  is  a 
sufficient  description,  36S.  Musiopal  Coa- 
poBAnox  Rbforii  Act^  I. 


MONEY  HAD  AND  RECEIVED. 


OUTSTANDING  TERM.  1063 


MONEY  HAD  AND  RECEIVED. 

Action  for,  by  fausband  Against  trustee  of  wife : 
equitable  defence,  497.    Husband  and  Wife. 

MORTGAGE. 

Of  shares  in  a  Joint  Stock  Company,  not  drawn 
up  according  to  the  statutable  form  of  con- 
yeynnce.  Company  not  bound  to  register, 
415.     Company,  XL  2. 

MUNICIPAL  CORPORATION  REFORM 

ACT. 

(6  A  0  W.  4,  c.  76.) 

L  Election  of  councillors :  what  is  a  sufficient 
description  of  property  in  a  voting  paper; 
what  misdescription  is  curable  under  sect.  142. 

At  an  election  for  councillors  for  M.,  yoting 
papers  were  tendered  signed,  A.  B.,  "  voting 
for  property  situate  in  the  pariah  of  C. ;"  they 
were  rejected,  and  the  rejection  altered  the 
majority.  In  an  information  in  the  nature 
of  Quo  warranto  against  the  councillors  re- 
turned, it  was  admitted  on  the  record  that 
the  borough  of  M.  consists  of  parts  of  two 
parishes,  the  parish  of  C.  being  one:  tbat 
though  there  are  in  M.  streets  and  lanes,  the 
doseription  in  the  voting  papers  was  such  as 
to  be  commonly  understood;  and  that  the 
boundaries  of  the  parish  are  well  known  and 
defined. 

Held  that  the  fault,  if  it  was  one,  was  cured 
ma  a  misdescription  under  stat  5  A  6  W.  4,  o. 
70,  B.  142. 

Per  Coleridge,  J.  The  voting  paper  was 
not  a  sufficient  descripUon  within  sect.  32. 
Per  Lord  Campbell,  C.  J.,  and  Crompton,  J., 
wembU  it  was.     Regxna  v.  Spratley,  S63 

IL  Inspector  of  weights  and  measures  for  a 
district :  under  what  circumstances,  since  the 
passing  of  the  Act,  the  appointment  is  in  the 
Quarter  Sessions,  830.    Jubisdiction,  IIL  3. 

MUTUAL  DEBTS. 

I.  What  can  be  set  off  as  such,  by  sn  executor, 
in  an  action  against  him,  as  such,  for  a  debt 
due  to  plaintiff  from  testator  in  his  lifetime, 
976.    SET-orr,  IL 

IL  Effect  of  a  release  of  debts  by  creditors,  he 
owing  a  lesser  sum  to  the  debtor.  What  is 
the  "debt"  released  by  the  ereditor,  795. 
Dbed,  III.  1. 

NEGLIQBNCB; 

X.  When  the  non-performance  of  a  particular 
act  would  amount  to  a  criminal  neglect  of 
duty,  the  law  presumes  its  performance,  and 
the  onus  of  proof  is  on  the  party  alleging  the 
negative,  470,  484.    Ship,  II.  1. 

II.  Negligence  of  guest,  when  sufficient  to 
VOL.  VI. — 42 


disentitle  him  from  recovering  in  an  action 
against  the  landlord  for  the  loss  of  good% 
891.     Bailment,  II.  1. 

III.  Negligence  of  driver  of  a  hackney  carriage. 
The  registered  proprietor  liable,  207.  Agbnt, 
1.2. 

NON  EST  FACTUM. 

Replication  of;  held  to  be  supported  by  evi- 
dence that,  after  the  execution  of  the  deed  by 
plaintiff,  a  blank  left  in  it  for  insertion  of  the 
amount  thereby  to  be  released  by  him,  was 
erroneously  filled  up,  without  his  authority, 
79d.    Debd,  III.  1. 

NOTICE. 

L  Generally. 

Implied  undertaking  by  shippers  of  goods 
on  board  a  general  ship,  not  to  ship  dangerous 
goods,  which  the  shipowners  or  their  servants 
cannot  reasonably  be  expected  to  know  to  be 
dangerous,  without  notice.  What  amounts 
to  an  allegation  of  such  notice,  in  plea  to  an 
action  for  so  shipping,  470.     Snip,  IL  1. 

IL  Of  appeal. 

Session?,  bound  to  enter  and  recpito  an 
appeal  against  a  poor-rate,  for  want  of  notice 
to  all  the  proper  parties,  092.    Appeal,  II. 

IIL  Of  trial. 

How  far  a  defendant  may  avail  himself  of  a 
verbal  inaccuracy  in  the  notice  of  trial,  656. 
Trial,  IL 

NUISANCES  REMOVAL  ACT. 

(England,  18  A  19  Vict.  c.  191). 

Resolution  authorizing  a  composition  for  an 
annual  assessment  under  the  Act,  how  far 
illegal ;  what  is  a  valid  rate,  895.    Rate,  V. 

ORDERS  OF  JUSTICES. 
See  JcBTiCKS. 

OUTLAWRY. 

On  what  terms  the  Court  of  Queeen's  Bench 
will  set  aside  the  outlawry  of  an  insolvent 
finally  discharged  by  the  Insolvency  Courts 
376.    Bankrupt  and  Imsolyemt,  IL 

OUTSTANDING  TERM. 

Devise  to  trustees,  to  the  use  of  testator's  daugh- 
ter for  life,  after  her  death  to  the  use  of  the 
heirs  of  her  body,  remainders  over :  trustees 
to  pay  legacies  and  debts,  and  to  reimburse 
themselves  for  any  loss  thereby  out  of  the 
estate.  Effect,  as  barring  the  heir-at-law  of 
the  daughter,  of  an  outstanding  term,  created 
by  trustees,  606.    Detise,  L 


n64  PARLIAMENTARY  ELECTION. 


POOR. 


PARLIAMENTARY  ELECTION. 

IHien  a  promise  by  candidate  to  pay,  or  a  pay- 
ment by  him  of,  the  travelling  expenses  of  a 
voter  is,  and  when  it  is  not,  illegal,  447.  Cob- 
BUPT  Pbacticbs  Pbkybhtioh  Act. 


PARISH. 

Bliidesoription  in  voting  paper,  of  the  parish  in 
which  the  property  of  the  voter  is  situate,  at 
an  election  of  councillors  under  Municipal 
Corporation  Reform  Act;  when  curable  under 
sect.  142 ;  what  is  a  sufficient  description,  363. 

MUHICIPAL  CORPORATIOH  RcrORIf  ACT,  I. 

PATENT. 
6ee  Lbttbrs  Patent. 

PAYEE. 

I.  When  payee  aneertain,  instrument  not  a 
promissory  note,  333.    Bills  or  Exchahqb 

AHD  PrOMISSOBT  NoTBS,  I. 

'II.  Right  of  property  in  an  unaccepted  drcft, 
drawn  by  consignees  of  cargo  on  consignors, 
afterwards  bankrupt,  to  protect  advanoes 
made  to  the  latter  by  a  third  part/  before 
their  bankruptcy,  742.  Bills  of  Excbamgb 
.  AND  Pbomissobt  NorKS,  11. 

PENALTY. 

Sum  of  money  agreed  to  be  paid  as  liquidated 
damages,  and  not  as  a  penalty,  in  cose  of 
breach  of  covenant:  when  recoverable  as 
liquidated  damages,  528.    Damages,  IL 

PERFORMANCE. 

Vandamns  to  compel  specific  performance  under 
Common  Law  Procedure  Act,  1854.  To  what 
kind  of  obligations  it  is  applicable,  273. 
CoBBON  Law  Procbdore  Acts,  I.  2. 

PETTY  SESSIONS. 
I.  Jurisdiction  of;  see  Jurisdictiov,  IV. 
IL  Orders  of  Justices  at;  see  Justices,  II.  * 


PLEA. 


S«6  PLBADura,  IL 


PLEADING. 

X.  Declaration. 

1.  Venue.  Privilege  of  practising  attorney 
to  lay  venue  in  Middlesex,  9S2.    Trial,  I. 

2.  Claim  of  mandamus  for  specific  perform- 
ance, under  Common  Law  Procedure  Act, 
1854.  To  what  obligations  it  is  applicable, 
273.    Common  Law  Procedure  Acts,  I.  2. 


II.  Plea. 

1.  Equitable  pleas,  under  Common  Law  P^ 
cedure  Act,  1854;  497.  IIcssaii)  ass 
Wipe. 

2.  Action  by  endorsee  of  biU  of  ezchssge 
against  endorser.  Defendant  haring  ad- 
mitted his  endorsement  to  plaintiff,  estoppc4 
from  traversing  previous  endorsemeat  te 
himself,  288.  Bills  or  Excbargs  ass 
Promissort  Notes,  IIL 

3.  Declaration  by  a  joint  stock  Compsoy,  is 
the  statutable  form,  for  calls.  Plea,  that 
defendant  was  induced  to  become  share- 
holder by  fraud  of  plaintifle,  held  bad,  for 
not  showing  renunciation  on  his  part,  761. 
Company,  IL  3. 

4.  Action  for  a  sum  of  money  agreed  to  be 
paid  by  defendant  for  the  use  of  plaintiff's 
patent.  Plea,  that  letters  patent  were  vtud, 
held  bad,  the  patent  having  been  actually 
used  by  defendant,  930.   Contract,  VIL  1 

IIL  Replication. 

1.  Action  by  lessor  of  mine  sgnnst  lessee, 
for  non-payment  of  tonnage-rent  Plea, 
an  annual  accounting  by  defendant,  and 
acceptance  by  plaintiff  of  snm  then  feiad 
duo.  Replication,  alleging  error  in  sock 
account,  when  good,  691.     Account. 

2.  Replication  of  non  est  factum,  held  Ic  te 
supported  by  proof  that,  after  the  ex«c«- 
tion  of  the  deed  by  plointiff,  a  blank  leA  m 
it  for  the  insertion  of  the  sum  thereby  t» 
be  released  by  him,  was  erroneously  f  IM 
up,  without  his  authority,  795.  Pees, 
IIL  1. 

3.  Election  of  vestrymen,  under  stat  18  A  19 
Vict  c.  120.  Action  for  maliciously  reject- 
ing plaintiff's  rote.  Plea,  that  a  rate  was 
then  unpaid  by  plaintiff.  Replieatioa 
that  rate  was  void,  held  good,  2S9.  Batc, 
IL  I. 

IV.  Right  to  begin. 
Where  defendant  demnrs  to  tba  dcelsnti^i 
and  also  pleads  over,  and  pluntiff  deman 
to  the  plea,  plaintiff  has  the  right  lo  he^^ 
312.    Irsurancb,  IL 

POLICE  ACT. 
Metbopoutab  Foucb  Act. 


POLICY. 


See  Ibsubabcb. 


POOR. 

I.  Adjudication  of  settlement 

1.  By  JMttees  of  Middlesex,  purporting  to  te 
signed  and  sealed  at  "the  Police  OSn» 
Hatton  Oarden."    Held  to  show  suBcit* 


POOR. 


PROVISIONAL  ORDER.  1065 


jurisdiction  on  tho  face  of  it,  715.    Juris- 
diction, rv.  1. 

2.  Of  a  lanatio  paaper,  under  stat  16  A  17 
Vict  c.  97.  Wben  the  espensea  of  mainte- 
sanee  at  asylum  are  payable  by  the  Union. 
Power  of  Seasions  to  amend  oopy  of  order 
and  particulars  of  settlement. 

Justices  sent  a  pauper  lunntio,  residing  in 
the  township  of  M.  in  the  county  of  L.,  to  tho 
county  lunatic  asylum  of  L.,  where  he  re- 
mained a  patient  for  about  three  months, 
when  he  was  discharged.  About  nine  months 
after,  justices  made  an  order  abjudicating  the 
settlement  of  the  pauper  to  be  in  S.,  in  the 
union  of  H.,  in  the  county  of  Y.,  and  ordering 
the  union  to  pay  tho  expenses  of  the  convey- 
Ance  to  the  asylum,  and  of  the  lodging,  Ac, 
there,  under  stat  16  A  17  Vict  c.  97,  s.  99. 

On  appeal  against  the  order  for  payment, 
it  was  objected  that  such  order  was  bad,  inas- 
much as  by  sect  102  such  expenses,  in  tho 
ease  of  a  pauper  lunatic  who  would  at  the 
time  of  the  oonveyanoe  to  the  asylum  have 
been  exempt  from  removal  to  the  parish  of 
bis  settlement  by  reason  of  stat  9  A  10  Viet 
e.  66,  are  to  be  paid  by  the  parish  where  the 
exemption  has  been  acquired,  and  not  by  the 
parish  of  settlement;  and  that,  under  stat  9 
A  10  Vict  e.  66,  s.  4,  no  warrant  could  be 
granted  for  removal  of  any  person  becoming 
ehargeable  in  respect  of  relief  made  necessary 
by  sickness,  unless  it  was  stated  in  the  war- 
rant that  the  justices  granting  it  were  satisfied 
'  that  the  sickness  would  produce  permanent 
disability ;  and  that  it  appeared  in  this  case 
that  the  lunacy  was  not  such  a  sickness. 

Held,  that  sect  4  of  stat  0  A  10  Vict  o.  66 
was  inappUeable,  and  the  order  for  payment 
good. 

Under  sect  107  ef  stat  16  A  17  Viet  c.  97, 
.  three  guardians  of  M.  sent  to  the  union  of  H. 
a  copy  of  the  order  for  payment,  with  the 
place  of  confinement,  tho  grounds  of  a^jndi- 
oation,  and  the  particulars  of  settlement  re- 
lied upon.  They  signed  their  names  to  this, 
adding  "guardians  of  the  poor  of  the  said 
township  of  M. :"  but  to  one  of  the  three 
names  no  other  address  was  added. 

Held :  that  the  statement,  if  not  good  un- 
der sect  107,  was  amendable  under  sect  112. 
Begina  t.  Ouardiaiu  of  If€Mek€9Ur,  919 

IL  Poor-Rato.    See  Rati,  L 

III.  Appeal 

1.  Bessions  bound  to  enter  and  respite,  for 
want  of  proper  notice  to  all  the  parties, 
under  stat  41  6.  3,  c.  23, 992.   Apphal,  II. 

See,  generally.  Rate,  I. 

|V.  Poor  Law  auditor.    Finality  of  his  decision 
as  to  disallowing  items  of  an  attorney's  bill, 

408.     GCBTIOKARIi  IIL 


POSSESSION. 

What  kind  of  taking,  so  as  to  change  the  pos- 
session, is  necessary  to  support  an  action  of  ' 
replevin,  842.    Rjsplevxn,  I. 

POSTEA. 

When  it  need  not  show,  on  trial  by  a  Judge 
without  a  jury  (under  Common  Law  Proce- 
dure Act,  1854),  the  consent  in  writing  of  the 
parties,  338.  Couvon  Law  Procedure  Acts, 
IL 

POWER. 

To  trustees,  by  device,  to  pay  debts,  Ac,  and 
reimburse  themselves  out  of  the  estate  for 
any  loss  on  the  trust  account  What  is  a 
good  execution  of  such  power,  606.     Pbtise, 

L 

PREFERENCE. 
Fraudulent    See  Asbignmbht,  IIL 

PRESUMPTION. 

I.  When  the  non-performance  of  a  particular 
act  would  amount  to  a  criminal  neglect  of 
duty,  the  law  presumes  its  performance,  and 
the  onus  of  proof  is  on  the  party  alleging  the 
negative,  470,  484.    Ship,  II.  1. 

n.  Bond  by  directors  of  a  joint  stock  Company, 
to  secure  a  loan  from,  and  their  bankirig  ac- 
count with,  the  obligee.  Presumption  of  a 
resolution  of  the  directors,  authorising  such 
security,  327.    Compart,  L  2. 


PRINCIPAL  AND  AQENT. 


Agbbt. 


PRINCIPAL  AND  SURETY. 


Surety. 


Gaol. 


PRISON. 


PROBABLE  CAUSE. 


What  is  evidence  of,  in  an  action  for  malicious 
prosecution.  How  such  evidence  is  to  be  lelt 
to  the  jury,  611.    Etidbhcb,  V.  4. 

PROHISSORT  NOTE. 
Bills  op  Ezcharob  ard  Promissory  Nctes. 

PROSECUTION. 

Malicious. 

Action  for.  What  is  evidence  of  reasonable 
and  probable  cause.  How  that  question  is 
to  be  left  to  the  jury,  511.    Etidbnck,  V.  4. 

PROVISIONAL  ORDER. 
Of  Board  of  Health.   Bee  Public  Healtb  Ac^ 
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PUBLIC  HEALTH  ACT,  1848. 
(11  4  12  Vict.  c.  63.) 

I.  General  Board  of  Health. 

Provisional  order,  incorporating  Towni'  Im- 
proTemcnt  Act,  1847,  with  Local  Sanitary 
Act,  how  far  invalid. 

The  General  Board  of  Health  made  a  pro* 
risional  order  extending  the  Public  Health 
Act,  1S4S,  to  T.,  a  district  within  which  were 
partB  of  the  S.  turnpike  roads,  made  under 
local  tnrnpike  Acta.  A  local  sanitarj  Act 
also  applied  to  the  district  The  provisional 
order  altered  the  local  sanitarj  Act,  and  di- 
rected, inter  alia,  thnt  from  and  after  the 
passing  of  any  Act  of  Parliament  confirming 
thnt  order,  sect.  50  of  the  Towns  Improve- 
"  ment  Clauses  Act,  1847,  should  be  incorpo- 
rated with  the  local  sanitary  Act  The  order 
wns  confirmed  by  statute  "so  far  as"  "autho- 
rised by  Tho  Public  Health  Act."  The  Towns 
Improvement  Clauses  Act,  1847,  sect  50,  for- 
bids trustees  of  any  turnpike  road  from  levy- 
ing toll  within  the  limits  of  the  special  Act 
Tho  surveyor  of  the  Local  Board  of  T.,  by 
their  order,  removed  the  S.  turnpike  gates 
within  the  district  The  clerk  of  the  S.  tnrn- 
pike trustees  sued  him  in  trespass  for  so 
doing. 

On  a  case  stating  the  above  facts. 
Held  by  Coleridge,  Erie,  and  Crompton,  Js., 
that  the  part  of  the  order  incorporating  The 
Towns  Improvement  Clauses  Act  1847,  sect 
50,  was  not  authorized  by  The  Public  Health 
Act  1S4S,  and  was  void ;  and  the  plaintiff  had 
judgment.  Lord  Campbell,  C.  J.,  dissen- 
tiento.     Clayton  V.  Fentcickf  114 

II.  Powers  of  local  board. 

1.  Discretion  of  local  boiurd  as  to  amount  of 
remuneration  to  person  conducting  the  first 
election. 

The  Court  will  not  order  a  Local  Board  of 
Health  to  pay  a  reasonable  remuneration  to 
the  person  conducting  the  first  election  of  the 
Board,  upon  the  suggestion  that  they  have 
allowed  only  an  inadequate  sum  :  tho  Board 
having  under  the  Public  Health  Act,  1848 
(11  k  12  Viet  e.  63),  a  discretion  as  to  what 
sum  they  think  reasonable  to  allow,  and  the 
exercise  of  their  discretion  in  this  respect 
not  being  subject  to  review.  E*  parte  Met- 
calf;  287 

2.  What  is  a  proper  eleotion  of  new  members. 

A  Local  Board  of  Health  constituted  under 
an  order  in  council  consisted  of  nine  mem- 
bers, one-third  of  the  persons  first  elected  to 
go  out  of  office  on  .3 1st  March,  1855.  Before 
that  day  throe  of  the  persons  first  elected 
ceased  to  be  members,  by  reason  of  non- 
attendanee. 
,     The  Local  Board  selected  those  three  to  go 


out  of  offioo ;  and  on  31st  March  three  new 
members  only  were  elected.  Held  (asdar 
sects.  13,  IS  of  Tho  Public  Health  Act,  1843^ 
11  A  12  Vict  e.  83),  that  the  Board,  eoomt- 
ing  of  the  six  members  first  elected,  and  tke 
three  new  members,  was  well  eonstitated. 
Bowitt  v.  Man/ull,  73$ 

3.  Maintenance  of  highways  in  a  district 
assigned  to  a  local  board,  eomprising 
parishes  maintaining  their  own  highways. 
What  is  the  proper  form  of  rate,  51S. 
Highway,  IL 

PURCHASE. 
See  Vemdob  and  Yissdbk. 

QUARTER  SESSIONS. 
Jurisdiction  of.    See  JuRiSDicnoi;  IIL 
Rating  by.    See  Rati. 

RAILWAY  COMPANY. 

I.  Assignment  of  shares  in.  What  it  a  traBa. 
fer,  what  a  transmission,  within  CompanM 
Clauses  Consolidation  Aot,  277.  Cohpast, 
U.  1. 

II.  Carriage  of  goods  by:  what  are  "small,* 
and  "separate,"  "parcels,"  and  ^'mmnntrnt- 
tured  goods,"  under  special  act  Kfiiect  of 
contract  with  agenta  to  collect,  77.    Cab- 

Rl£B,  L 

BATE. 

I.  Poor-rate. 

1.  Waterworks  Company.  Under  what  cir- 
cumstances land  used  for  waterworkia 
vested  for  that  purpose  in  a  eorporatioB.  ia 
rateable  as  property  oecnpied  for  pabUe 
purposes. 

By  a  local  Act,  eommiastonert  were  ch- 
powered  to  erect  waterworks  for  the  porpoot 
of  supplying  water  for  watering  the  street^ 
nse  in  case  of  fires,  and  other  public  parposet  ia 
Liverpool,  and  to  levy  a  rate  on  the  borocgh 
for  the  expenses  thereof.  The  Act  oantsiaed 
express  prohibitions  against  using  this  water 
for  domestic  purposes.  The  Commissiooen 
erected  waterworks  in  the  adjoining  township 
of  West  Derby.  By  subsequent  Acts  Uie 
property  and  powers  of  these  commtssieiiers 
became  vested  in  the  municipal  oorpontiia 
of  Liverpool. 

Water  was  supplied  in  Liverpool  for 
domestio  purposes  by  trading  eonpaniet  froM 
waterworks  also  situated  in  the  township  of 
West  Derby.  The  municipal  corporatioa 
were,  by  a  looal  Act,  empowered  to  porchafa 
the  undertakings  of  these  eonpeBies,  and 
for  that  purpose  to  borrow  money.  Whea 
purchased,  the  oorporatioB  were  to  si^f^ 


RATE. 


1067 


water  for  domestic  parpote*  to  tbo  inhabitaiits 
of  Liverpool,  which  then  comprised  the  parish 
of  Liverpool  and  part  of  tbo  township  of  Weet 
Derbj,  and  of  ports  of  other  townships,  with 
power  to  supply  the  inhabitants  of  an  adjoin- 
ing district,  including  the  whole  township  of 
West  Derby.  It  was  enacted,  that  they  were 
so  to  regulate  the  charges  for  the  water  so 
supplied  as  to  raise  no  more  money  than  the 
interest  of  the  money  borrowed  and  the 
ezpenEcs  of  managing  the  waterworks.  The 
purchnKO  was  completed;  and  those  water- 
works were  vested  in  the  Corporation. 

By  a  subsequent  Act,  the  Corporation  were 
empowered  to  use  the  water  from  the  com- 
miesionerd'  waterworks  and  the  company's 
waterworks  indiscriminately;  and  the  pipes 
were  accordingly  united;  and  the  two  sets  of 
waterworks  were  occnpied  in  common. 

Held,  that  the  Corporation  were  rateable 
in  the  township  of  West  Derby  for  the  water- 
works there  occupied  by  tbem  under  these 
enartments.  Mayor  of  Liverpool  v.  Overteer$ 
of  Wei  Derby,  704 

2.  Land  booght  by  one  eanal  Company  of 
another.    In  whom  is  the  substantial  occu- 
pation for  the  purposes  of  rating.   Prospec- 
tive effect  of  local  Act  as  to  lands  acquired 
by  the  former  Company. 
By  Stat.  52  G.  3,  o.  cxcv.  s.  I,  The  B.  Canal 
Company  was  incorporated,  and  power  wns 
given  to  the  Corporation  to  hold  lands  with- 
out restriction  as  to  amount  or  locality,  and 
to  take  lands  and  to  form  a  canal  in  certain 
enumerated  parishes,  amongst  which  H.  was 
not.    By  sect  101  lands  "of  and  belonging 
to  the  said  Company"  were  to  be  rated  like 
other  lands  of  a  liko  quality  in  the  same 
parishes.    Subsequently  lands  were  purchased 
io  the  parish  of  H.  in  the  name  of  a  trustee, 
and  occupied  by  the  K.  Canal  Company  as  a 
reservoir. 

Held :  that  sect  101  of  sUt  52  G.  .3,  c. 
excv.,  was  prospective,  and  applied  to  all 
lands  acquired  by  the  R.  Canal  Company; 
and  that  the  lands  in  IL,  the  fee  of  which  was 
in  another  party,  but  which  were  substantially 
occupied  by  the  R.  Canal  Company,  were  to 
be  rated  as  other  lands  of  a  like  quality  in 
the  parish  of  H.  Reyen^$  Canal  Company  v. 
Hendirti,  852 

8.  Appeal  against  a  poor-rate.  Sessions 
bound,  under  stat  41  G.  3,  c.  23,  to  respite 
and  enter,  for  want  of  notice  to  all  the  pro- 
per parties,  992.    Appeal,  IL 

n.  Church-rate. 
1.  Action  for  maliciously  rejecting  plaintiff's 
TOte  at  an  election  of  vestrymen,  under 
•tat  18  A  19  Vict  o.  120.  Plea:  that  a 
rate  was  then  due  from  and  unpaid  by 
plaintiir.  Replication  that  rate  was  void. 
Ao. 


Count  for  maliciously  rejecting  the  plain- 
tiff's vole  at  an  election  of  vc««try^raen  and 
auditors  under  stat  IS  A  19  Vict  c.  120. 
Plea :  That  tbo  plaintiff  was  rated  to  a  church- 
rate  more  than  sis  months  before  the  elec- 
tion, and  at  tho  time  of  the  election  the  rate 
was  due  and  unpaid.  Replication :  that  tho 
rate  was  void  in  this,  that  it  was  made  for 
defraying  expenses  for  which  a  rate  could  not 
be  made.  Rejoinder :  That  tho  rate  wns  good 
on  the  face  of  it,  and  had  never  been  quashed. 
Demurrer.  Held,  that,  tho  plaintiff  having 
no  means  of  questioning  the  rate,  the  re- 
joinder was  not  good.  But  that  the  replica- 
tion was  good,  as  it  showed  that  the  rate  was 
not  due,  and  therefore  that  tho  plaintiff  was 
entitled  to  vote;  and  that  the  action  lay, 
malice  being  admitted  on  these  pleadings. 
Tozer  V.  Child,  289 

2.  Charge  by  chnrchwardenB  upon  the  rates 
of  tho  parish,  under  stat  58  6.  3,  c.  59,  to 
secure  repayment  of  expenses  incurred  in 
church  repairs.  What  is  a  "burrowing" 
within  the  statute.  Liability  of  future  rate- 
payers. 

Stat  58  G.  3,  c.  45,  8.  59,  nuthorixci  tho 
churchwardens  of  ony  parish,  with  tho  con- 
sent of  the  vestry  and  of  the  bishop  qnd 
incumbent,  'Ho  borrow  and  raise,  upon  the 
credit  of  the  rates  of  any  such  parish,  such 
sum  or  sums  of  money  as  shall  be  necessary 
fur  defraying  tbo  expense  or  ony  part  of  the 
expense  of  enlarging  or  otherwise  extending 
the  accommodation  in  the  then  existing 
churches  or  chapels  of  such  parish;  and  to 
make  rates  for  the  payment  of  the  interest  of 
such  sum  or  sums  of  money  so  to  bo  borrowed 
and  raised,  and  fur  providing  a  fund  of  not 
less  than  the  amount  of  the  interest  upon  the 
sum  advanced  for  the  repayment  of  the  prin- 
cipal thereof,  or  for  repaying  such  principal 
in  such  manner  and  at  such  times  and  in 
iuch  proportions  as  shall  be  agreed  upon  with 
the  persons  advancing  any  such  money." 

On  22d  June,  1826,  the  vestry  of  a  parish 
passed  a  resolution  to  enlarge  the  parish 
church,  to  approve  the  estimate  of  the  con- 
tractors for  the  sum  of  2390/.,  and  to  borrow 
'  tho  money  necessary  for  the  plan,  beyond  the 
sum  already  raised,  upon  bonds  of  50/.  each, 
bearing  5  per  cent  interest  On  7th  Decem- 
ber, 1826,  the  vestry  passed  another  resolu- 
tion, authorizing  the  churchwardens,  with  the 
assistance  of  a  committee,  '*  to  borrow  at  in- 
terest  any  sum  or. sums  of  money  not  exceed- 
ing 2000/."  for  the  payment  of  such  expenses. 
The  resolution  further  declared  that,  "in 
order  to  secure  the  repayment  of  such  money 
so  borrowed,"  the  churchwardens  for  the  time 
being  should,  from  time  to  time,  make  such 
rates  as  should  be  necessary  for  payment  of 
interest  on  such  debt,  and  not  less  than  5  |  er 
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cent  to  Aceamalsie  u  a  sinking  fund.  Tho 
consent  of  the  bishop  of  the  diocese  and  of  the 
incumbent  was  given  to  this  resolution.  The 
work  was  done  by  the  contractors  between 
29th  June,  1S26,  and  29th  March,  1830.  A 
sum  of  400/.  then  remained  due  to  the  con- 
tractors ;  and  the  then  churchwardens  agreed 
that  this  sum  should  be  treated  as  a  loan  from 
the  contractors  to  the  parish ;  and  they  exe- 
cuted four  deeds  of  charge  upon  the  rates  of 
the  parish,  for  the  sum  of  50/.  each,  at  5  per 
cent,  interest,  payable  on  31st  March,  1831, 
and  expressed  to  be  in  part  liquidation  of  the 
debt.  Interest  was  regularly  paid  on  the 
bonds  until  after  March,  1850;  but  no  de- 
mand was  ever  made  by  or  on  behalf  of  the 
obligees  that  any  fund  should  be  provided 
for  the  payment  of  the  principal;  nor  had 
any  such  fund  been  provided. 

On  mandamus  to  the  churchwardens  for 
tho  time  being  to  make  rates  for  the  purpose 
of  pnying  to  the  executors  of  the  obligees  the 
principal  and  the  arrears  of  ipterest  upon  the 
bonds, 

Held  :  1.  That  the  consent  of  the  committee 
to  the  borrowing,  or  quasi  borrowing,  of  the 
400/.,  if  essential  to  the  validity  of  tho  bonds, 
might  be  presumed,  although  it  did  not  ap- 
pear upon  the  face  of  the  instruments. 

2.  That  the  transaction  amounted  to  a 
<' borrowing"  within  sect  59;  and  that  tho 
bonds  were  to  be  considered  as  given  to  secure, 
not  a  past  debt,  but  a  present  loan. 

3.  That  the  liability  of  the  rate-payers 
under  the  bonds  was  not  destroyed  by  the 
obligee  having  failed,  during  20  year^,  to 
demand  that  they  should  provide  a  fund  fbr 
payment  of  the  principaL  Hegina  v.  St. 
Miehaertf  Southampton,  807 

III.  Highway-Rate. 

1.  Maintenance  of  highways,  under  Public 
Health  Act.  What  form  of  rate  is  to  bo  im- 
posed on  a  statutory  district,  comprising 
parishes  separately  maintaining  their  own 
highways,  518.    Highway,  IL 

2.  Election  of  surveyors  of  highways  under 
General  Highway  Act  (5  A  6  W.  4.  c.  50.) 
Persons  rateable  in  respect  of  highway  rate, 
entitled  to  vote,  999.    Highway,  L 

IV.  Lighting-Rate. 

Under  Metropolis  Local  management  Act 
What  is  an  occupancy  of ''houses,  build- 
ings, and  property,  other  than  land"  within 
sect  1 65  :  and  what  an  occupancy  of  land. 

A  water  company  were  occupants  of  pipes 
under  tho  surface  of  the  soil  in  a  parish  in 
which  the  provisions  of  The  General  Lighting 
Aot  (3  A  4  W.  4,  c.  90)  had  been  adopted. 
The  parish  was  within  the  Metropolitan  dis-  | 


trict  In  a  lighting  rate  imposed  under  Tbe 
Metropolitan  Local  Management  Act,  tbs 
Company  were  rated  as  coming  within  thedt* 
scription  in  sect  165  of  occupants  of  **  bosses, 
buildings^  and  property,  other  than  land,"  is 
a  rate  three  times  greater  than  that  at  which 
the  occupiers  of  land  were  rated. 

Held,  that  they  were  rateable  at  the  lower 
rate,  as  occupiers  of  land.  Regi^a  v.  &«fA* 
wark  and  Vauxhall  Wat^r  Company,       IMS 

V.  Sewers-Rate. 

Resolution  authorizing  a  composition  for  sa 
annual  sewers  rate  under  Naisancct  Re- 
moval  Act,'  how  far  illegaL  What  ii  a 
valid  rate. 

The  looal  authority,  under  The  Naissaees 
Removal  Act  for  England,  1855  (18  k  19  Vict 
0.  121),  for  the  purpose  of  rendering  inoenou 
a  ditch,  by  which  the  filth  was  conveyed  hvm 
certain  houses,  and  which  constituted  a  avi- 
sance,  constructed  a  sewer,  and,  for  the  par- 
pose  of  defraying  the  expense,  under  sect  22; 
assessed  the  houses  then  using  the  ditch  or 
the  sewer  at  an  annual  sum,  amounting  to  6dL 
in  the  pound  on  tlie  assessment  to  the  high- 
way rate.  By  a  separate  resolution,  passed 
afterwards  on  the  same  day,  it  was  resolved 
that  the  annual  payment  might  be  eompoimd- 
ed  for,  within  two  months  after  service  of 
notice  of  assessment,  by  payment  of  the 
amount  of  four  years'  annual  payments;  after 
one  year  from  the  date  of  the  assessment,  bv 
payment  of  the  amount  of  three  and  a  half 
years'  annual  payments ;  after  two  years,  by 
payment  of  the  amount  of  three  years'  aanaftl 
payments ;  after  three  or  more  years,  by  pay- 
ment of  the  amount  of  two  years'  annual  pay- 
ments ;  all  arrears  in  every  case  having  beea 
first  paid  up :  in  default  of  sach  compoaitioa, 
the  payment  to  be  perpetual 

Notice  of  the  assessment,  containlag  also 
on  the  same  paper,  a  notice  of  the  subsequent 
resolution,  waa  served  upon  the  ownezs  sad 
occupiers.  Payment  peing  refixsed  by  an 
occupier,  justices  w  we  applied  to  for  a  wanaat 
of  distress,  which  they  refused  to  grant  Oa 
motion  to  this  Court  for  an  order  upon  theai 
to  do  BO,  field: 

That  supposing  the  resolution  respectias 
the  composition  to  be  illegal  (and  $emUe  that 
it  was  not),  it  was  a  matter  diatinct  froa  the 
rate,  which  therefore  was  not  invalidated 
by  it 

That  the  rate  was  not  bad  for  being  coained 
to  houses  then  using  the  ditch  or  sewer. 

And  although  it  was  not  published  oraUow- 
ed  as  required  in  the  case  of  a  highway-raie 
by  Stat  5  A  6  W.  4,  c  50,  s.  27. 

Order  made.    Be^na  r.  Warner,        385 
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RATIFICATION. 

I.  By  directors  of  a  joint  stock  Companj,  of  a 
contract  not  made  according  to  the  regulationa 
of  tbo  deed  of  settlement,  341.   Compaut,  1. 1. 

II.  By  principal,  of  nnauthorized  contract  by 
agent,  86S.    Statutc  or  Frauds,  L 

REASONABLE  AND  PROBABLE  CAUSE. 

What  is  evidence  of,  in  an  action  for  malioions 
proxeeutton.  How  the  evidence  is  to  be  left 
to  the  jory,  511.    Evidkxcb,  V.  4. 

RECORD. 
When  it  need  not  state  the  consent  in  writing 
of  the  parties  to  the  cause  being  tried  by  a 
Judge  without  a  jary  under  the  Common  Law 
Procedure  Act,  1854,  338.  Common  Law 
Procbdurb  Acts,  II. 

RECORDER. 

When  ho  has  not  the  appointment  of  inspector 
of  weights  and  measures  for  a  district,  under 
sect.  105  of  Municipal  Corporation  Act,  830. 
JURISDICTIOB,  IIL  3. 

REFERENCE. 
To  arbitration.    See  ARSiTRATioir. 

REGISTRATION. 

I.  Of  shares.    Compant,  II.  1,  2. 

II.  Of  a  conveyance  of  personal  chattels,  under 
Stat.  17  Jb  18  Vict.  o.  36,  876.  Bankrupt 
AMD  Insolvent,  II.  4. 

REGULA  GENERALIS. 
(Hilary  Term,  1853),  656,  658.     Trial,  IL 

REJOINDER. 
See  Plbading,  IIL 

RELEASE. 

By  deed,  pleaded  in  an  action  by  creditor 
against  debtor.  Replication,  that,  after  exe- 
cution of  deed,  a  blank  left  for  the  insertion 
of  the  sum  to  be  released  by  plaintiff,  was 
erroneously  filled  up  without  his  authority, 
795.     Dbbd,  IU.  1. 

REMITTER. 
Tu  arbitrator.    Arbitration,  II.  2. 

RENUNCIATION. 

L  By  a  shareholder,  of  all  benefit  from  shares, 
must  be  alleged  in  a  plea  of  fraud  to  an  action 
for  calls,  761.     Company,  II.  3. 

n.  Of  a  purchaser  of  an  estate  at  public  auc- 
tion, no^  permissible  on  any  ground  of  objec- 
tion specifically  excluded  by  the  conditions 
cf  sale,  659.    Contract,  VII.  5. 


III.  By  agent  of  one  of  two  contraotiDg  parties , 
when  it  does  not  constitute  a  dispensatibn  bj 
such  party,  953.    Ship,  IL  3. 

IV.  Acceptance  of  bargain  by  vendee,  after  il 
has  been  renounced  by  vendor,  not  an  accept* 
ance  within  sect.  17  of  Statui  «f  Frauds,  764. 
Statdtb  of  Frauds,  II.  2. 

REPAIRS. 

Of  ship,  by  whom  payable. 

L  When  the  ship  is  sent  out  ia  an  unseawortby 
state,  and  the  damage  is  caused  by  ordinarj;' 
risk,  192.    Insurancb,  L  3. 

II.  When  the  expenses  are  incurred  in  getting 
the  ship  off  shore,  and  towing  her  to  port  for 
repair,  after  cargo  in  safety,  779.  Insur- 
ancb, IV. 

REPLEVIN. 

L  What  description  of  taking,  so  as  to  change 
the  possession,  is  necessary  to  support  aq 
action  of  replevin. 

F.,  being  in  possession  of  plaintiff's  goods, 
not  as  his  servant,  but  as  bailee  with  a  spe- 
cial property,  delivered  them  to  defendant 
with  intent  to  give  him  ajien  against  plain* 
tiff;  and  defendant  peaceably  and  bonft  fide 
took  possession  with  this  intention,  but  had 
no  lien  and  had  no  right  to  detain  the  goods 
as  against  plaintiff.  Plointiff  demanded  tbo 
goods,  and,  being  refused,  brought  replevin. 
Plea:  Non  cepit  On  proof  of  the  above 
facts  plaintiff  had  a  verdict,  with  leave  to 
defendant  to  move  to  enter  a  verdiflt.  A  rula 
being  obtained, 

Hold :  that  there  had  been  no  taking  chang- 
ing the  possession :  and  that,  though  the 
plaintiff  eould  have  recovered  in  trover  or 
detinue,  replevin  did  not  He.  And  a  rule  was 
made  absolute  for  a  nonsuiL  Jlennie  v. 
Blake,  842 

II.  Replevin  bond,  under  stat  9  A  10  Vict  c. 
95.  What  is  prosecuting  the  suit  "with 
effect" 

Where  a  party  to  a  suit  in  replevin  in  a 
county  court,  whether  plaintiff  or  defendant, 
removes  the  case,  and  gives,  under  sect  121 
of  stat  0  Jb  10  Vict  c.  95,  a  bond  conditioned 
for  prosecuting  the  suit  with  effect,  the  bond 
is  forfeited  if  the  obligor  does  not  succeed  in 
the  suit     Tummout  v.  Ogle,  571 

REPLICATION. 
See  Pleading,  III. 

RESTRAINT  OF  TRADE. 

Combination  of  millowners,  when  void  for,  47. 
Contract,  VI L  1. 

RETURNING  OFFICER. 
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SHERIFF. 


at  an  election  of  vestrymen.  Plea  that  a  rate 
wns  then  unpaid  bj  pUintifT:  replication  that 
rate  was  Toid,  Ac,  2S9.     Ratb,  IL  1. 

REVOCATION. 


Rbkdmciation. 

RIGHT  TO  BEGIN. 
See  Pleadinq,  IY. 


See  IIiGRWAT. 


ROAD. 


RULE  NISL 


Appeal  to  Excbequer  Chamber,  under  Common 
Law  Procedure  Act,  1854,  against  the  deci- 
sion of  Court  below  as  to  granting,  discharg- 
ing, or  making  absolute  a  rule.  By  whom 
costs  of  appeal  and  proceedings  below  are 
payable,    when     decision     confirmed,    681. 

'  Couxox  Law  Procedure  Acts,  III.  See 
also  Ship,  II.  2. 


See  Ship. 


RUNNING  DAYS. 


SAILING. 


Agreement  to  pay  a  sum  of  money  on  a  ship 
'*  being  load  and  sailed."  What  is  a  sailing. 
When  the  sailing  is  a  condition  precedent  to 
the  payment,  565.    Ship,  V. 

SALE. 
See  Vendor  and  Vendee. 

SALE  (BILL  OF). 
Bill  of  Sale. 

SCHEDULE. 

To  release,  by  deed,  of  debts.  Effect  of  errone- 
ous filling  up,  after  execution  of  deed  by  cre- 
ditor, and  without  his  authority  a  blank  in 
schedule  left  for  insertion  of  the  amount  of 
his  claim,  795.    Deed,  III.  1. 

SCHOOL. 

For  dancing  and  music;  when  the  use  of  a 
house  for  that  purpose  is  an  infringement  of 
a  oovenant  not  to  carry  on  any  public  busi- 

,  ness  on  the  premises,  387.  Landlord  and 
Tenant,  VII. 

SEAWORTHINESS. 
See  iNSURiVOE,  I. 

SERVANT. 
Habter  and  Servant. 

SESSIONS. 
f^uARTER  Sessions. 


6BT-0FP. 

L  Effect  of  a  release  of  debt  by  ereditor,  b< 
owing  a  lesser  sum  to  the  debtor;  what  ii 
the  "debt"  released  by  the  creditor,  715^ 
Deed,  IIL  1. 

IL  What  debts  can  be  set  off  by  an  exeeator, 
sued  as  such,  in  an  action  against  bimfera 
debt  due  to  plaiDtiff  from  testator  ia  his  life- 
time. 

An  executor  sued,  as  sucb,  for  a  debtwUeh 
accrued  to  the  plaintiff  from  the  testator  ia 
his  lifetime  cannot  set  off  a  debt  (alleged  to 
be  equal  to  the  damages  sued  for)  for  moicy 
had  and  received  to  the  defendant's  nte,  as 
executor,  and  money  due  on  an  aeeoat 
stated  with  him,  as  exeeator,  since  the  death 
of  the  testator;  the  debt  saed  for  and  the 
debt  sought  to  be  set  off  not  being  mutaal 
within  Stat  2  G.  2,  o.  22,  s.  13. 

By  the  Coart  of  Bxebeqner  Chamber,  re- 
versing the  judgment  of  the  Conrt  of  Qaeea'i 
Bench.     Mardall  v.  Tkellunon,  976 

SETTLEMENT. 
Abjudication  of. 

1.  Order  of  by  justices  for  Middlesex  withii 
the  Metropolitan  Police  district;  wkat 
amount  of  jurisdiction  must  appear  oa  the 
face  of  the  order,  715.  JuRisnicnoi^ 
IV.  1. 

2.  Of  a  lunatic  pauper.  Expense  of  mala, 
tenanco;  amendment  of  the  copy  of  order 
and  particulars  of  settlement,  919.  Poei» 
L2. 

SETTLEMENT  (MARRIAGE). 
See  Husband  and  Wife. 


SEWERS  RATE. 


See  Rate,  V. 


SHARES. 


See  Company,  IL 

SHAREHOLDER. 
See  CoMPANT,  II.  IIL 

SHERIFF. 

L  Not  entitled  to  fees  fVom  party  giving  aotiee, 
under  Common  Law  Procedure  Act  1S52, 
that  a  cause  is  to  be  tried  by  special  jury. 

Under  stat  13  A  14  Viet.  e.  61,  a.  12,  the 
eertificate  of  the  Judge  who  tries  an  actioB 
brought  in  a  superior  Court,  that  it  appeared 
to  him  at  the  trial  that  there  was  a  siifliei«Bt 
reason  for  bringing  the  action  into  that  Coart, 
may  be  given  and  endorsed  on  the  record  at 
any  time  after  the  assizes  and  before  taxatioa 
of  costs. 


SHERIFF. 


SHIP. 
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The  sboriff  »  not  entitled  to  fees  from  the 
party  giving  notice  under  the  Common  Lnw 
Procedure  Act,  1852  (15  A  16  Viet  c.  76), 
sect.  112,  that  a  cause  ie  to  be  tried  by  epe- 
eial  jury ;  although  the  alteration  of  the  sys- 
tem as  to  special  juries  has  deprived  the  she- 
riff of  the  fees  by  vhich  he  formerly  was  re- 
munerated by  the  party  for  summoning  the 
special  jurors.    Bennett  v.  Thompaonf        683 

II.  Liability  of  sheriff's  ofScer  for  taking  more 
than  the  proper  mileage  fee  for  ezoouting  a 
fi.  fa. 

Under  stat  7  W.  4  A  1  Vict  c.  55,  s.  3,  a 
sheriff's  officer  is  liable  to  an  attachment  if  he 
lake  more  than  6(£.  per  mile  for  mileage  on 
executing  a  fi.  fa.  where  the  distance  exceeds 
five  miles,  the  allowances  sanctioned  by  the 
Judges  under  sect  2  being  only  6cL  per  mile. 
Although  in  the  particular  county  it  appears 
that  the  custom  has  been  to  take  1«.  per  mile. 
GiU  y.  Jote,  718 

Hi.  Interpleader  issue,  decided  partly  for  plain- 
tiff,  partly  for  defendant  Uow  costs  are  to 
ba  taxed,  392.     GobtS;  L  1. 

SHIP. 
First.     Building  of. 

L  Right  of  assignees  of  bankrupt  shipbuilder 
to  tbo  unfixed  materials,  of  the  party  for 
whom  it  was  being  constructed  to  the  body, 
of  an  unfinished  ship,  355.  Bakkbupt  axd 
Ikboltent,  III.  3. 

Sbcoitdlt.    The  loading. 
XL  Liability  of  shippers. 

1.  When  shipping  goods  of  a  dangerous  na- 
ture on  board  a  general  ship. 

Fir«t  count:  That  plaintiffs  were  owners 
of  a  general  ship;  that  defendants  caused  a 
eorrosivo  substance  to  be  packed  in  casks, 
and  delivpred  to  plaintiffs,  as  casks  of  bleach- 
ing powder,  to  be  carried  in  tlieship:  that 
plaintiffs  and  their  agents  were  ignorant  that 
bleaching  powder  contained  a  corrosive  sub- 
•tanoe,  and  the  casks  outwardly  appeared  to 
be  sufficient;  but  that  the  casks  were  insuffi- 
cient, and  the  contents  so  improperly  packed, 
that  the  corrosive  contents  escaped  and  de- 
stroyed the  cargo.  Second  count:  That  de- 
fendants shipped  a  dangerous  article,  know- 
ing it  to  be  such,  without  notice  of  its  danger; 
and  the  plaintiffs,  without  knowledge  of  its 
dangerous  nature,  received  it,  and  stowed  it 
in  the  hold,  where  it  did  mischief.  Pleas. 
8  :  to  so  much  of  the  fir^t  count  as  relates  to 
tho  insuffioiency  of  the  packages :  that  de- 
fendants purchased  the  goods  ready  packed 
from  third  persons,  named,  and  were  not 
themselves,  or  by  their  servants,  guilty  of 
Begligenoe.  Plea  4,  to  first  count :  that  tho 
personf  employed  on  tho  ship  knew  and  had 


the  means  of  judging  of  the  sufficiency  of  the 
casks.  Plea  10:  to  the  second  count:  that 
the  master  of  the  ship  knew,  or  had  the  means 
of  knowing,  tho  dangerous  nature  of  the 
goods.     On  demurrer  to  the  pleas  : 

Held  by  Lord  Campbell,  C.  J.,  and  Wight- 
man,  J. :  that  there  is  an  implied  undertaking 
on  the  part  of  shippers  of  goods  on  board  a 
general  ship  that  they  will  not  deliver  to  be 
carried  on  the  voyage  packages  of  a  danger- 
ctia  nature,  which  those  employed  on  behalf 
of  the  shipowner  may  not  on  inspection  be 
reasonably  expected  to  know  to  be  of  a  dan- 
gerous nature,  without  giving  notice.  That, 
consequently,  both  counts  were  go'  i  «id  the 
3d  plea  bad.  But  that  the  4th  and  10th 
pleas,  which  they  construed  to  amount  to  an 
allegation  of  facts  equivalent  to  notice,  were 
good. 

Held,  by  Crompton,  J.:  that  tho  implied 
undertaking  of  the  shipper  did  not  extend 
beyond  an  obligation  to  take  proper  care  not 
to  deliver  dangerous  goods  without  notice ; 
and  that  on  the  first  count  and  third  plea, 
taken  together,  the  defendants  appeared  to 
be  innocent  shippers  of  goods,  dangerous  in 
fact,  but  without  any  negligence  on  their 
parts.  And  that,  therefore,  the  defendants 
should  have  judgment  on  the  third  plea.  He 
agreed  with  the  rest  of  tho  Court  that  the  4th 
plea  was  good,  and  the  second  count  good ; 
but  he  construed  the  10th  plea  as  not  amount- 
ing to  an  allegation  of  notice,  and  therefore 
held  it  bad.     Br<u9  v.  Maitland,  470 

2.  When  tho  statement  of  the  tonnage  of  a 

ship,  in  the  charter-party,  is  not  a  warranty^ 

but  mere  matter  of  description. 

To  an  action  for  not  loading  a  ship  accord- 
ing to  tho  terms  of  a  charter-party,  in  which 
plaintiff  was  described  as  "  of  tho  ship  A.,  of 
the  measurement  of  180  to  200  tons,  or  there- 
abouts," defendant  pleaded  that  by  the  said 
charter-party  the  ship  was  varrauted  to  be 
of  the  measurement  of  180  tons  to  200  tons, 
or  thereabouts;  and  that  the  said  ship  waa 
of  a  measurement  greatly  and  unreasonably 
exceeding  200  tons,  and  was  not  of  the  mea- 
surement of  180  tons  to  200  tons  or  there- 
abouts; whereupon  defendant  did  not  load. 

Held,  that  the  plea  was  not  proved,  inas- 
much as  the  statement  of  tonnage  in  the 
charter-party  was  matter  of  description  only, 
and  did  not  amount  to  a  warranty. 

Where  the  Court  of  Exchequer  Chamber, 
under  sect  41  of  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict  c.  125),  confirms  on 
appeal  the  decision  of  the  Court  beluw,  as  to 
granting,  dischorging,  or  making  absolute  a 
rule,  the  appellant  is  liable  for  the  costs  both 
of  the  appeal  and  of  the  proceedings  below. 
Barker  v.  Windtcy  675 

8.  L  Contract  to  proceed  to  and  load  a  cargo 
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at  a  foreign  port.  Under  wbat  eirenm- 
Btances  tbe  breaking  out  of  war  avoids  the 
contract  to  proceed  to  and  load  at  a  foreign 
port. 

li.  What  renunciation  on  behalf  of  one  con- 
tracting party  amonnta  to  a  dispensation 
by  him. 

Declaration  stated  that  plaintiff  and  de- 
fendant  agreed,  by  charter-party,  that  plain- 
tiff's ship  should  proceed  to  Odessa,  and 
there  load  from  defendant's  agent  a  cargo  of 
8peci6cd  goods,  and  therewith  proceed  home, 
a  specified  number  of  running  days  to  be 
allowed  for  loading  and  unloading,  and  ten 
days  for  demurrage  after  the  laying  days : 
that  the  ship  proceeded  to  Odessa;  that  the 
time  for  loading  had  elapsed;  but  defendant 
made  default  in  loading. 

Plea:  that,  after  the  Teasel  proceeded  to 
Odessa,  and  before  the  alleged  breach  of  con- 
tract, war  was  declared  by  the  Queen  against 
the  Emperor  of  Russia,  and  war  had  ever 
since  existed  between  this  kingdom  and  Rus- 
sia, of  which  plaintiff  and  defendant  had  no- 
tice before  the  alleged  breach :  that  Odessa 
was  part  of  the  empire  of  Russia ;  and  plain- 
tiff and  defendant  were  subjects  of  this  king- 
dom, and  not  of  Russia :  that  the  ship  was  a 
registered  British  ship;  and  no  license  firom 
the  Queen  could  be  obtained  for  loading  the 
ship  at  Odessa:  that  defendant  could  not 
have  procured  a  cargo  or  loaded  the  ship  as 
agreed,  nor  could  plaintiff  have  received  such 
cargo,  without  trading  or  corresponding  with 
the  enemy.    Issue  on  this  plea. 

It  was  proved  that  the  master  was  directed 
by  defendant  to  apply  to  defendant's  agent 
M.  at  Odessa.  War  between  England  and 
Russia  was  first  known  at  Odessa  on  1st  April, 
1854,  which  was  before  the  expiration  of  the 
running  days.  M.,  before  1st  April,  repeat- 
edly told  the  master  that  he  should  be  unable 
to  procure  a  cargo,  owing  to  a  Russian  prohi- 
bition ;  and  he  also  endeavoured  to  persuade 
the  master  to  quit  Odessa  without  a  cargo, 
upon  certain  terms  inconsistent  with  the 
charter-party.  The  master  continued  to 
demand  a  cargo  till  after  1st  April,  and  on  a 
later  dny,  but  before  the  expiration  of  the 
running  and  demurrage  days,  left  Odessa  in 
ballast. 

On  appeal  from  the  Court  of  Queen's 
Bench,  held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  Q.  B., 
that  the  plea  was  proved. 

By  charter-party,  defendant  contracted 
with  plaintiff  to  load  at  Odessa  a  cargo,  on 
board  a  ship  of  plaintiff  then  to  proceed  from 
a  British  port :  if,  before  the  ship's  arriving 
at  Constantinople,  "war  had  commenced," 
and  was  continuing  on  her  arrival  there,  a  | 


cargo  waa  to  be  loaded  there  at  a  redaesd 
rate  of  freight  Held,  by  the  Court  of  Si- 
chequer  Chamber,  afilrming  the  judgment  of 
the  Court  of  Queen's  Bench,  that  itappeariag 
that  both  plaintiff  and  defendants  vert 
British  subjects,  this  stipulation  related  ta 
war  between  Russia,  the  State  in  possessioa 
of  Odessa,  and  Great  Britain,  and  not  to  war 
between  Russia  and  Turkey,  the  State  ia 
possession  of  Constantinople.  And  there- 
fore, war  between  Russia  and  Turkey  haviag 
commenced  before  and  continuing  at  the 
ship's  arrival  at  Constantinople,  but  var 
between  Russia  and  Great  Britain  not  having 
commenced  till  afterwards,  tbe  alternative 
contract  for  leading  at  Constantinople  did 
not  take  effect. 

By  charter-party,  defendant  agreed  to  kad 
a  cargo  on  plaintiff's  ship  at  Odessa,  eertaia 
running  days  to  be  allowed.  To  a  count  for 
not  loading,  which  averred  that^  before  the 
expiration  of  the  running  days,  defendant 
dispensed  with  the  ship  remaining  at  Odessa, 
defendant  pleaded  that,  before  cause  of 
action  arose,  war  was  declared  between 
Russia  and  Great  Britain,  which  readnded 
the  contract  It  appeared  that,  after  the  ship 
had  arrived,  and  before  the  deelaratien  af 
war,  defendant's  agent  had  repeatedly  tald 
the  master  that  he,  the  agent,  had  no  earge 
for  the  ship,  and  that  the  master  had  better 
go  away :  but  the  master  continued  to  require 
a  cargo  till  the  declaration  of  war  was  known 
at  Odessa,  which  was  before  the  ship's  laying 
days  had  expired.  It  further  appeared  tha^ 
in  a  conversation  between  plaintiff  and 
defendant  in  England,  after  tbe  declaratioa 
of  war  between  England  and  Russia,  defend- 
ant told  plaintiff  that  he  had  determined  not 
to  load  the  ship,  but  to  rely  on  the  chapter 
of  accidents,  and  that  he  had  telegraphed  te 
his  agents  at  Odessa  not  to  purchase  a  carge. 

Held,  by  the  Court  of  Queen's  Bench,  that, 
assuming  that  the  defendant's  agent  had  on 
bis  part  renounced  the  contract  before  ike 
declaration  of  war,  such  renunciation,  not 
being  accepted  by  the  master,  constituted 
neither  a  dispensation  nor  cause  of  aetico. 

On  appeal  to  the  Exchequer  Chamber: the 
judgment  was  affirmed,  i.  Ateiy  v.  Bwtdm, 
063.     ii.  Beid  v.  Hoskint,  ibid. 

III.  Liability  of  shipowner. 

1.  Under  ordinary  bill  of  lading  for  daniasa 
caused  by  one  party's  goods  to  iboee  of 
another. 

This  was  a  special  case,  in  which  the  otlj 
question  was  whether  the  defendant,  the 
shipowner,  was  answerable  to  the  plaintifl^ 
the  shipper  of  goods,  under  the  ordinary  bill 
of  lading,  for  damage  sustained  by  those 
goods  in  consequence  of  the  leakage  of  tir< 
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pontine  from  casks  belonging  to  third  partien, 
BO  negligence  being  imputed  to  the  defend- 
ant Jo9tph  Brown,  for  the  plaintiff, .was  not 
called  apon  to  argue.  Ifanisty,  for  the  de- 
fendant, admitted  he  could  not  support  the 
defence. 

Per  Cunam.  (Lord  Campbell,  C.  J., 
Wigbtman,  Erie,  and  Orompton,  Js.)  The 
case  13  too  clear  for  argument. 

Judgment  for  the  plaintiff.  OilletpU  v. 
Thumpton,  477,  noie  (6) 

2.  For  seaworthiness  of  ship.    Ihsurance,  I. 

IV.  Freight. 

M'ho  is  entitled  to  fVeight,  when  the  bill  of 
lading  is  signed  by  the  master  as  agent  fur 
the  charterers,  232.    Bill  of  Lading,  I.  1. 

Thirdly,  the  yoyage. 

V.  What  is  Qommencement  of. 
Agreement,  by  charter-party,  to  pay  a  sum 

of   money  on   a  ship   '*  being    load  and 

•ailed."    When  the  sailing  is  a  condition 

precedent  to  payment :  what  is  a  sailing. 

Defendant  chartered  a  ship  of  T.  from 
Sunderland  to  Barcelona:  by  the  charter- 
party,  half  the  freight  was  to  bo  advanced  to 
the  master  on  his  signing  the  bills  of  lading. 
T.,  being  indebted  to  plaintiff,  gare  him  an 
order  on  defendant,  requiring  defendant  to 
pay  to  plaintiff,  on  the  ship  "  being  load  and 
sailed,  oat  of  the  advance,"  73^.  Defendant 
wrote,  at  the  foot  of  the  order^  that  he  agreed 
to  the  above. 

The  vessel,  being  loaded  and  in  a  fit  state 
for  sailing,  but  the  clearances  not  being  com- 
pleted nor  the  bills  of  lading  signed,  left 
Sunderland  harbour,  with  the  captain  on 
board.  She  crossed  the  bar;  and  the  cap- 
tain returned  to  land,  in  order  to  get  the 
papers  completed,  and  sign  the  bills  of  lad- 
ing: be  signed  them,  and  got  the  advance 
of  freight  from  defendant,  who  deducted  a 
sum  to  meet  the  7ZL  The  vessel  stood  off 
.-  and  on,  waiting  for  the  captain ;  but,  it  being 
found  that  she  had  been  injured,  she  returned 
into  Sunderland  harbour  to  repair,  the  cap- 
tain not  having  rejoined  her,  and  did  not 
afterwards  sail. 

Held,  first :  that  the  sailing  of  the  rossel 
was  a  condition  precedent  to  the  liability  of 
defendant  to  pay  the  73^ 

Secondly :  that  the  vessel  had  not  sailed, 
and  the  defendant  therefore  was  net  liable. 
Hudson  V.  Bilton,  565 

VL  Master,  when  bound  to  communicate  for 
orders. 

Declaration  alleged  that  defendant  being 
master  of  a  ship  lying  at  Copenhagen,  agreed 
with  plaintiffs,  by  charter-party  between 
them,  that  the  ship  should  proceed  to  Nyland, 
and  there  load  from  plaintiff's  factors  a  cargo 


of  timber,  end  proceed  therewith  to  a  coal 
port,  or  a  good  and  safe  port  in  the  Firth  of 
Forth,  or  to  London,  or  to  a  good  and  saf(^ 
port  on  the  East  coast  of  Great  Britain,  ap 
ordered,  on  signing  bills  of  lading,  or  at 
Elsinore  downwards  (to  wit,  homewards),  and 
deliver  her  cargo  on  being  pnid  freight:  that 
the  ship  did  proceed  to  Nyland,  and  there 
load,  and  defendant  signed  a  bill  of  lading 
for  the  cargo,  in  which  it  was  slated  (as  the 
fact  was)  that  the  ship  was  bound  for  orders 
at  Elsinore:  that  the  ship  arrived  at  Elsi- 
nore downwards:  Yet  defendant  would  not 
communicate  wiib  plaintifijB  (to  wit,  in  Lon- 
don) as  he  could  have  done,  or  wait  a  reason- 
able time  at  Elsinore  downwards  for  orders ; 
but,  before  a  reasonable  time  had  elnpsed  for 
plaintiffs  to  give  or  send  orders  to  Elsinore, 
defendant  took  the  ship  with  the  cargo,  with, 
out  orders  and  against  the  will  of  plaintiffs, 
to  Leith,  a  port  in  the  Firth  of  Forth,  where 
plaintiffs  did  not  require  the  cargo  to  be,  by 
which  plaintiffs  were  put  to  expense  in  bring- 
ing the  cargo  from  Leith  to  London. 

Pleas.  1,  as  to  defendant  not  communicat- 
ing with  plaintiffs,  that  defendant  was  not 
bound  so  to  communicate :  2,  as  to  the  resi- 
due of  declaration,  that  defendant  waited  « 
reasonable  time  at  Elsinore  downward  for 
orders,  but  no  orders  were  given  or  sent  by 
plaintiffs  to  Elsinore  within  a  reasonable 
time;  whereforo  defendant,  after  the  lopee 
of  a  reasonable  time  for  the  receipt  of  orders, 
proceeded  with  the  ship  and  cargo  to  Leith, 
being  a  good  and  safe  port  in  the  Firth  of 
Forth,  without  any  notice  or  knowledge  that 
plaintiffs  did  not  wish  the  ship  and  cargo  to 
proceed  there  or  did  not  require  the  cargo 
there. 

On  demurrer : 

Held,  that  plaintiff^  were  not  entitled  to 
recover,  defendant  not  being  bound  to  com- 
municate, and  bein.i;  justified,  in  the  absence 
of  orders,  in  taking  the  cargo  to  a  place 
named  in  the  charter-party. 

By  the  Exchequer  Chamber,  affirming  the 
judgment  of  Q.  B.     Sievekin^  v.  JIaat,      670 

VIL  Time  Policy. 
Liability  of  shipper  as  to  seaworthiness  of 
ship.    See  Insvramcb,  L 

VIIL  Insurance  on  profits  on  cargo.    See  Iv- 

BURAirCB,  IL 

IX.  Insurance  on  ship. 

1.  What  is  a  total  loss,  422.     Ixsuranob, 
IIL  1. 

2.  What  repairs  are  chargeable  to  particular 
average,  779.     Ijisurancr,  IV. 

X.  Action  for  collision :  Mcrchnnt  Shippicg 
Act  How  the  question  whether  plaintiff's 
ship  was  "  close  hauled"  is  to  be  left  to  the 
jury,  771.    Mrbchant  Shipping  Act. 
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Bee  Ship,  L 
See  Ship. 

See  Ship. 
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SHIPOWNER. 

SPECIAL  JURY. 


Right  of  sheriff  to  fees,  under  Common  Law 
Procedure  Act,  1852,  683.     Sheriff,  L 

SPECIFIC  PERFORMANCE. 

Maudaraus  for.    When  it  lies,  273.    Coiiifox 
Liw  Procbdurr  Acts,  I.  2. 

STATUTES. 
First  :  DecisioDS  on  general  public  Acts. 

I.  21  Jae.   I,  0.  16.    (Statute  of  Limitations), 
506.    Statutc  of  Limitations. 

II.  29  Car.  2,  o.  3.    (Statute  of  Frauds.) 

1.  Sect.  4.  Written  memorandum  signed  by 
agent  of  partj  charged,  868.  Statute  of 
Frauds,  I. 

2.  Sect  17.  Acceptance  of  goods  by  yendee, 
726.  Statute  of  Frauds,  IL  1.  765, 
Staute  of  Frauds,  II.  2. 

IIL  2  a.  2,  0.  22.    (Debtors.) 

Sect.  13.  Set-off  by  executor,  976*  Set-off, 
IL 

lY.  11  G.  2,  0.  19.     (Landlords  and  Tenants.) 

Sect.  14.  Use  and  occupation,  where  demise 
not  by  deed,  986.    Deed,  IIL  2. 

V.  17  G.  2,  c.  38.     (Poor.) 

Sect  4.  Respite  of  appeal  against  poor-rate 
for  want  of  proper  notice,  992.  Appeal,  II. 

VL  41  G.  3,  c,  23.     (Poor.) 

Sect.  6.  Notice  of  appeal  against  poor-rate, 
992.    Appeal,  II. 

VIL  58  6.  3,  c.  45.     (Church  Building.) 

Sect  69.  Power  of  churchwardens  to  borrow 
for  repairs,  307.     Rate,  IL  2. 

VIIL  3  G.  4,  e.  126.    (General  Turnpike  Act) 
Sect  119.    Measurement  of  distances,  350. 
Turnpike,  I. 

IX.  10  G.  4,  c.  44.    (Metropolitan  Police.) 

Sect.  4.  Extent  of  police  district,  715.  Juris- 
diction, IV.  1. 

X.  1  A  2  W.  4,  c.  22.    (Metropolitan  Hackney 
Carriage.) 

Sects.  6,  20.  Licenses  to  proprietors,  207. 
Agent,  I.  2. 

XL  1  &  2  W.  4,  c.  37.    (Truck  Act) 

Interpretation  of  "artificer,"  584.  Truck 
Act. 

XIL  1  A  2  W.  4,  0.  58.     (Adverse  Claims.) 
Sect  6.    Costs  of   interpleader   isine,  392. 
Costs,  1. 1. 


XIIL  2  A  3  W.  4,  e.  80.     (Uniformity  of  Vn^ 
ecFs.) 

Right  of  attorney  to  lay  venae  In  Middleiez, 
982.    Trial,  L 

XIV.  5  A  6  W.  4,  c.  50.    (General  Highway 
Act) 

1.  Sects.  5,  6.  Who  are  entitled  to  vote  at 
election  orsnrreyors,  999.     Highway,  L 

2.  Sect  27.  Property  liable  to  poor-rate  to  be 
assessed  to  highway- rate.    Jbid. 

XV.  5  A  6  W.  4,  c.  63.    (Weights  and  Vc^ 
sures.) 

Sect  17.  Appointment  of  inspectors  of  weights 
and  measures,  830.    Jurisdiction,  IIL  3. 

XVI.  5  A  6  W.  4,  c.  76.    (Municipal  Corpora- 
tion Reform.) 

1.  Sect  32.  Voting  papers,  363.  McaiciPAft 
Corporation  Reform  Act,  L 

2.  Sect  105.  Jurisdiction  of  recorder  ss  ie 
appointments,  830.    Jurisdiction,  IIL  3. 

3.  Sect  142.  Amendment  of  misdetcriptioi^ 
363.  Municipal  CoBPOitATios  Refobs 
Act,  I. 

XVII.  1  Yict  c.  55.    (Ezeeation  of  CitiI  Pro- 
cess.) 

1.  Sect  2.  Mileage  fee  to  sheriflT's  oflictr, 
718.    Sheriff,  IL 

2.  Foes  to  sheriff  for  summoning  special  juiy, 
6S.3.    Sheriff,  I. 

XVIIL  lA2yictcllO.   (Creditor  and  Behl- 
or.) 

Sect  59.  Fraudulent  aiisignment  to  chediter% 
1.    Bankrupt  asd  Insoltibstt,  IIL  1. 

XIX.  3  A  4  Vict  0.  86.    (Church  Discipline.) 
Sects.  2,  9,  11,  24.   Summons  and  hearing  l^ 

bishop,  546.    Church  Discipline  Act. 

XX.  5  A  6  Viet  e.  98.    (General  Gaol  Act) 
Sect.  18.    Expenses  of  borough   prisoner^ 

246.    Gaol. 

XXL  6  A  7  Vict  o.  78.    (Attorneys.) 
Sect  37.  Taxation  of  bill  of  coats,  285.  CofiSy 
IL  L 

XXIL  6  A  7  Vict  o.  86.  (Metropolitan  HaekBey 
Carriage.) 

1.  Sects.  10,  21.    Licenses  to  drirers. 

2.  Sects.  23,  21,  27,  28,  35.  Responsibility  ef 
proprietor  for  driver,  207.    Agent,  L  1 

XXIIL  7  &S  Viet  e.  84.    (Bailding  Aet) 

1.  Sect  79.  Complaints  against  surveyor,  137. 
Building  Act. 

2.  Sect  104.  Order  of  justices  not  remofiUs 
by  certiorari,  ibid, 

XXIV.  7  A  8  Vict  c.  101.    (Poor.) 

1.  Sects.  2,  3,  75.  Summons  to  putatiTe  fathcf 
of  bastard,  822.    Bastardt. 

2.  Sects.  35,  S9.  Finality  of  anditoi^  dtfll' 
lion,  408.    CERTioaABi,  IIL 


STATUTES. 


1075 


XXV.  7^8  Vict.  0. 110.    (Joint  Stock  Com- 
panies Registration.) 

1.  Sect  55.  Action  for  oalh,  761.  Covpaky, 
II.  8. 

2.  Sect.  68.  Execution  against  sfaarebolder, 
1015.     COHPAHT,  IIL  1. 

XXVI.  8  A  9  Vict  e.  16.    (Companies  Clauses 
Consolidation.) 

Sects.  14,  20.  Transfer  of  shares,  277.  Cov- 
PANYi  IL  1. 

XXVII.  9  A  10  Vict  c.  66.    (Poor.) 

Sect  4.    Irremovability  on  ground  of  sick- 
ness, unless  permanent,  919.    Poor,  L  2. 
XXVIIL  9  A  10  Vict  c.  95.     (County  Court) 

1.  Sect  33.  Responsibility  of  high  bailiff, 
902.     CouKTY  Court,  II. 

2.  Sects.  121,  127.  Replevin  bond,  571.    Rs- 

PLEVUf,  IL 

XXIX.  10  A  11  Vict  e.  34.    (Towns  Improve- 
ment Claases.) 

Sect  50.  Abolition  of  tompiko  tolls  within 
limits  of  special  Acts,  114.  Pcbuc  Health 
Act,  I, 

XXX.  10  k  11  Vict  0.  102  (County  Court  Ex- 
tension), 902.    County  Court,  II.  ^ 

XXXI.  11   k  12  Vict  0.  45.      (Winding-up), 
1015.     COVPANY,  III.  1. 

XXXII.  11  A  12  Vict.  c.  63.    (Public  Health.) 

1.  Sect  10.  Power  of  general  board  to  make 
provisional  orders,  114.  Public  Hkalth 
Act,  L 

2.  Sect  13.  Election  of  new  members  of  local 
board,  736.    Public  Hbalth  Act,  II.  2. 

8.  Sects.  21,  80.  Remuneration  to  person  con- 
ducting first  election  of  local  board,  2S7. 
Public  Hjsalth  Act,  II.  1. 

4.  SectB.  68,  87,  88,  117.  Highway  rates,  518. 
Public  Health  Act,  IL  8. 

XXX IIL  12  A  18  Vict  0.  92.    (Prevention  of 
Cruelty  to  Animals.) 

Sect  25.  Appeal  against  eonvietion,  887.  Ap- 
pbal,  I.  1. 

XXXIV.  12  A  13  Vict  c.  101  (County  Court 
Extension),  902.    Coumty  Court,  II. 

XXXV.  12  A   13  Vict  c.   108  (Winding-up 
Amendment),  1015.    Compary,  IIL  1. 

XXXVL  13  A  14  Viet  c.  61  (County  Court 
Extension),  902.    Couhty  Court,  IL 

XXXVIL  13  A  14  Viot  o.  61.     (County  Court 
Extension.) 

Beet.  12.  Certificate  of  Judge,  that  action  pro- 
perly brought  in  superior  court,  683.  She- 
rip  f,  I. 

XXXVIIL  14  A  15  Vict  c.  52  (County  Court 
Extension),  902.    County  Court,  IL 

XXXIX.   14  A   15   Vict  o.  99.      (Evidence 
Amendment) 


Sect  6.  Inspection,  380.  CoMVOir  Law  Pro- 
cedure Acts,  L  4. 

XL.  1.4  A  15  Vict  c.  103.     (Board  of  Health.) 

Confirmation  of  certain  provisional  orders  of 
Board,  114.    Public  Health  Act,  L 

XLI.  15  A  16  Vict  0.  54.    (County  Court  Ex. 
tension.) 

Sect  4.  Order  for  costs  to  plaintiff,  when 
Judge  satisfied  that  action  properly  brought 
in  superior  Court,  683.    Sheriff,  I. 

XLIL  15  A  16  Vict  o.  76.      (Common  Law 
Procedure,  1852.) 

Sect  112.  Summons  of  speeial  Jury  panel  by 
sheriff,  683.    Sheriff,  L 

XLIIL  15  A  16  Vict  c.  85.    (Burial  Act) 

1.  Sect  10.  Summoning  of  vestry  to  decide 
as  to  burial  ground,  225.    Vestry,  I. 

2.  Sect  52.  Interpretation  of  "vestry."  Ves- 
try, I. 

XLIV.  16  A  17  Vict  c  97.    (Pauper  Lunatics.) 

1.  Sect  102.  Expenses  of  maintenance  of 
pauper  lunatic,  919.    Poor,  L  2. 

2.  Sect  107.  Grounds  of  adjudication  of  set* 
tlemont  and  copy  of  order  of  maintenance 
to  be  sent  to  parish  of  settlement     Ibid. 

3.  Sect  112.  Amendment  of  statement  of 
adjudication,  Ao.     Ibid. 

XLV.  16  A  17  Vict  c.  134.     (Burial  Amend- 
ment) 

Sect  7.  Summoning  of  vestry  to  decide  as  to 
burial  ground,  225.     Vestry,  I. 

XLVL  17  A  18  Vict  e.  36.    (PrevenUon  of 
Frauds  on  Creditors.) 

Sects.  1,  7.  Enrolment  of  bills  of  sale  of  per- 
sonal chattels,  876.  Bankrupt  and  Ih- 
80LVENT,  III.  4. 

XLVIL  17  A  18  Vict  c.  102.     (Corrupt  Prac- 
tices Prevention.) 

Sect.  2.  Gift  or  promise  by  condidate  to  voter, 
447.  Corrupt  Practices  Pretention  Act. 

XLV  IIL   17  A   18  Vict  o.  104.     (Merchant 
Shipping.) 

Sects.  296,  293.  Directions  for  vessels  meet- 
ing, 771.    Merchant  Shipping  Act. 

XLIX.  17  A  18  Vict  c.  125.    (Common  Law 
Procedure,  1854.) 

L  Sect  1.  Trial  by  Judge  without  a  jury, 
338.    Common  Law  Prockdurb  Acts,  II. 

2.  Sect  8.  Remitter  by  Judge  to  arbitrator^ 
383.    Arbitration,  II.  2. 

8.  Sect  11.  Stay  of  proceedings,  where  previous 
agreement  to  refer,  1020.     Arbituatio.n,  I. 

4.  Sect  15.  Enlargement  of  time  by  arbitra- 
tor, 719.    Arbitration,  II.  1. 

5.  Sect  41.  Appeal  to  Excb.  Ch.  against  de- 
cision of  Court  below  as  to  granting,  dis- 
charging, or  making  absolute  a  rule,  675. 


1076 


STATUTES. 


STATUTE  OF  FRAUDS- 


Ship,  II.  2.   68 1,  Cokhov  Law  Procedurb 
Acts,  III. 

6.  Sect  50.  Intpootion  of  dooaments,  380. 
Common  Law  Proobdorb  Acts,  I.  4. 

7.  Sects.  6I|  H,  55.  Admin istr«tion  of  Inter- 
rogatories, 462.  CoMMOH  Law  Procedure 
Acts,  L  6. 

8.  Sects.  50,  51,  53,  57.  Costs  of  orders  for 
interrogatories  and  inspection,  405.  Costs, 
1.4. 

9.  Sect  68.  Claim  of  mandamns,  273.  Com- 
mon Law  Procbdurb  Acts,  I.  2. 

L.  ]S  A  19  Vict  c.  120.  (Metropolis  Local 
Management) 

1.  Sect  16.  Blection  of  vestrymen  and  audit- 
ors, 289.    Rate,  II.  1. 

3.  Sect  165.  Rating  of  oecupiers  of  houses, 
Ac,  other  than  land,  where  General  Light- 
ing Aet  in  force,  1008.    Rate,  IV. 

LI.  18  A  19  Vict  c  121.    (Naisaaees  Removal; 
-   England^) 

Sect  22.  Assessment  of  parties  benefited,  395. 
Rate,  V. 

fiBCONDLT:  Decisions  on  local  and  personal 
pablic  Acts. 

LIL  52  O.  3,  0.  cxcY.  (Regent's  Canal  Com- 
pany.) 

Sect  101.  RateabiHty  of  property  of  com- 
pany, 852.     Rate,  I.  2. 

LIII.  59  G.  3,  c  czi.  (Regent's  Canal  Naviga- 
tion and  Grand  Junction  Waterworks),  852. 
Rate,  I.  2. 

LIV    1  A  2  G.  4,  0.  oU.    (Essex  Gaol.) 

Sects.  28,  29.  Committal  and  maintenance  of 
borough  prisoners,  246.    Gaol. 

LV.  5  G.  4,  0.  Ixzziii.    (Whiteparish,  Ac,  and 
Southampton  Turnpike  Road.) 
Sect  15.   K%  tolls  to  be  taken  within  three 
miles  of  Southampton,  35.    Turn  pike,  I. 

LVL  9  G.  4,  c  xzvL  (Stalybridge  Improve- 
ment.) 

Sect  181.  Appeal  against  rate  or  order  under 
the  Act,  218.    Appeal,  II.  2. 

LVII,  9  G.  4,  c  xzviL  (North  Shields  Im- 
provement) 

Sect  27.  That  part  of  North  Shields  and 
Newcastle  road,  not  within  North  Shields, 
not  repairable  under  Act,  114.  Public 
Health  Act,  I. 

LVin.  11  G.  4,  c  zv.  (Liverpool  Paving  and 
Sewerage),  704.    Ratb,  I.  1. 

LIX.  1  A  2  W.  4,  c  Ixxii.  (North  Shields  and 
Newcastle  Turnpike  Road.) 
Sect  18.  What  parts  of  road  repairable  under 
Act  114.    PuBuc  Health  Act,  I. 

LX.  2  A  3  W.  4,  c  ex.  (General  Cemetery 
Company.) 


Sects,  90,  91,  96,  97.  Transfer  of  sharce,  415. 
Company,  IL  2. 

LXL  5  A  6  W.  4,  c.  evIL  (Great  Western 
Railway.) 

Sect  1 71.  Charges  for  carriage,  77.   Carrier. 

LXII.  5^6  Viot  c  xzvi.  (Liverpool  Sewerage 
and  drainage)  704.    Rate,  L  1. 

LXIII.  6  A  7  Vict  e.  Ixzv.  (Liverpool  Paving 
and  Sewerage),  704.    Rate,  L  1. 

LXnr.  7  A  8  Viet  c  iii.  (Great  Western  Bail, 
way.)  Sects.  50,  51.  Charges  for  carriage^ 
and  contracts  for  oollection,  of  goods,  77. 
Carrier. 

LXV.  8  A  9  Viot  c  Iziz.  (Southwark  and 
Vauzhall  Water  Company),  1008.)  Rate,  IV. 

LXVL  9  A  10  Vict  c  oxxviL  (laverpool 
Sanatory  Act) 

1.  Sect  136-139.  Powers  of  Commissioncn 
under  previous  Acts  vested  in  coiporatioi^ 
704.    Rate,  L  1. 

2.  Sect  154.  Water  rates.    Ibid. 

LXVIL  1 0  A  1 1  Vict  e.  cxzvL  (Great  Weston 
Railway.) 

Sects.  47-51,  53,  Charges  for  earriage,  77. 
Career. 

LXVIII.  10  A  11  Viet  c  eelxL  (Liverpool 
Corporation  Waterworks.) 

Sects.  122, 125-128  (Water  rates),  704.  Rate, 
L  1. 

LXIX.  13  k  14  Vict  c  Ixxx.  (Liverpool  Cor- 
poration  Waterworks  Amendment),  711, 
Rate,  I.  1. 

LXX.  15  A  16  Vict  c  xlviL  (Liverpool  Oor- 
poration  Waterworks  further  AmendmeBt)^ 
704.    Rate,  L  1. 

Thirdly  :  Decisions  on  private  Acts. 

LXXI.  5  G.  1,  c  19.  (To  make  Sunderland  a 
distinct  parish. )  Triennial  eleetion  of  veelrj# 
255.    Vestry,  I. 

LXXIL  9  G.  3,  e.  101.    (Redworth  EndoiBic.) 

Right  of  allottee  of  surface  to  snpport,  593. 
Mine,  L 

LXXIIL  41  G.  3,  e.  14     (West  Bramwiek 
Enclosure.) 

Right  of  allottee  of  surface  to  support,  643. 
Mine,  IL 

STATUTE  OF  FRAUDS. 

(29  Car.  2,  a  3.) 

I.  Sect  4.  What  is  a  sufficient  written  ratifca- 
tion  by  a  principal  of  the  aet  of  his  agent  to 
constitute  a  signed  memorandnm. 

Defendant  employed  R.,  as  his  agsat  t* 
agree  with  plaintiff  for  the  purchase  of  pIaiB-» 
tiff's  interest  in  a  leasehold  house.  Plainlif 
also  held  a  stable  under  a  demise  disliact  frefl 
that  nnder  whieh  he  held  the  houtb 


STATUTE  OF  FRAUDS.' 


SUMMONS  IN  BASTARDY.  lOH 


Defendant  did  notaathorixe  R.  to  purchase 
the  stable;  and  R.  represented  to  defendant 
that  he  had  parcfaased  the  lease  of  the  bouse 
only ;  but  in  fact  R.  had  taken  from  plaintiff 
an  agreement  in  writing  for  the  purchase  of 
both.  Afterwords,  on  plaintiff  stating  to  de- 
fendant that  such  was  the  agreement,  and 
requiring  defendant  to  take  the  stable,  defendr 
daut  wrote  and  signed  a  letter  to  plaintiff, 
stating  that  defendant  did  not  know  what  R. 
bad  agreed  to,  but  must  support  him  in  all  he 
bad  done  fur  defendant  Held  that  this  was 
a  ratification  of  R/s  agreement,  whatever  it 
might  be,  sufficient  to  constitute  with  it  a 
signed  memorandum,  under  sect  4  of  the 
Statute  of  Frauds  (29  G.  2,  o.  3)  to  charge 
defendant  with  a  contract  to  take  the  stable. 
Per  Lord  Campbell,  C.  J.,  Wightman  and 
Erie,  Js.,  Crompton,  J.,  not  concurring.  Fitz- 
mauriee  v.  Bayley,  868 

IL  Sect  17. 

1.  Acceptance  within  the  statute,  by  an  act 
of  Tendeo  implying  ownership. 

Plaintiff  sold  a  horse  to  defendant,  by  ver- 
bal agreement,  for  a  sum  above  10^  The 
bargain  was  for  immediate  delivery;  but 
plaintiff  requested  defendant  to  lend  the  horse 
to  him,  plaintiff,  and,  by  defendant's  consent, 
plaintiff  k^pt  the  horse.  Afterwards  defend- 
ant refused  to  take  the  horse. 

Tho  Jury,  on  the  question  being  put  them, 
found  that  the  bargain  was  complete  before 
the  arrangement  as  to  the  loan  took  place. 

Held,  that  there  was  an  acceptance  of  the 
horse  hj  defendant  within  the  exception 
of  sect  17  of  tho  Statute  of  Frauds  (29  C.  2, 
c  3).     Ifarmn  t.  WallU,  726 

2.  Not  a  sufficient  acceptance,  where  bargain 
previously  disaffirmed  by  vendor. 

It  was  verbally  agreed,  between  the  owner 
of  goods  and  a  person  who  was  in  possession 
of  those  goods  as  his  tenant,  that  the  tenant 
might,  if  he  pleased,  at  the  termination  of  his 
tenancy,  purchase  the  goods  for  a  sum  ez- 
oeeding  10/.,  but  was  not  to  take  them  till  the 
money  was  paid.  At  the  expiration  of  the 
tenancy  the  buyer  tendered  the  price ;  but  it 
was  refused  by  the  vendor,  who  denied  the 
validity  of  the  bargain.  After  this  the  buyer 
proceeded  to  take  away  the  goods  ;  the  ven- 
dor prevented  him,  and  took  possession  of 
them.  In  an  action  of  te'over  by  the  buyer 
against  the  vendor. 

Held,  that  on  these  facts  there  was  no 
•ridonoe  to  go  to  the  jury  of  an  acceptance 
and  actual  receipt  to  bind  the  bargain ;  as  at 
the  time  when  the  buyer  took  to  the  goods  as 
owner  the  parol  contract  had  been  already 
disaffirmed  by  the  vendor.  Sembltf  that,  if 
the  buyer  bad  been  authorized  by  the  contract 
to  take  the  goods  as  owner,  and  had^  without 


any  fresh  authority  flrom  the  vendor,  taken  to 
them  as  owner  before  the  contract  wns  dis- 
affirmed, it  would  have  bound  the  contract, 
not  only  in  favour  of  the  vendor,  but  also  in 
favour  of  the  buyer.     Taylor  v.   Wakefield, 
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STATUTE  OF  LIMITATIONS. 

(21  Jac.  1,  o.  16.) 

Acceptance  of  a  bill  of  exchange  on  aecount ; 
when  evidence  of  a  fresh  promise. 

A  creditor,  who  had,  more  than  six  years 
before  the  action,  supplied  ships'  stores  on 
aeren  separate  occasions  to  the  debtor, 
amounting  in  the  aggregate  to  moro  than 
3002.,  within  six  years,  asked  his  debtor  for 
money.  The  debtor  answered  that  he  had 
not  looked  into  his  accounts,  but  supposed  the 
balance  due  to  be  between  90L  and  100/.,  but 
he  had  not  cash.  Being  pressed,  he  accepted 
a  draft  at  four  months  for  60/.,  which  he  did, 
taking  an  aeknowledgment  that  he  bad  given 
the  aceeptanoe  on  account  It  was  proved  by 
other  evidence  that  tho  amount  unpaid  for 
the  ships' stores  was  95/.;  but  the  different 
accounts  were  never  balanced  or  ascertained 
between  the  creditor  and  debtor. 

Held,  that  evidence  of  the  giving  of  the 
acceptance  under  these  oiroumstaDces,  was 
evidence  to  go  to  the  Jury  of  a  payment  on 
account  of  all  the  debts,  so  as  to  be  evidence 
of  a  freth  promise  to  pay  what  was  due,  suffi- 
cient jto  take  the  whole  out  of  tho  Statute  of 
Limitations.     Walker  v.  Butler,  506 

STAY  OF  PROCEEDINGS. 

Under  what  circumstances  the  Court  will  order 
a  stay  of  proceedings,  on  the  ground  of  a 
previous  agreement  to  refer  to  arbitration, 
1020.    Arbxtbatiok,  L 

STOWAGE. 

L  Of  dangerous  goods  on  board  a  general  ship. 
Liability  of  shipper,  470.    Ship,  II.  1. 

IL  Liability  of  shipowner  for  damage  caused 
by  goods  of  one  party  to  goods  of  another, 
477.    Ship,  ULl. 

STRANDING. 

Expenses  of  to#ing  ship  to  port  for  repair, 
after  cargo  hi  safety,  by  whom  payable,  779. 
IllSURAHOll,  IV. 

SUBMISSION. 

Agreement  to  submit  to  arbitration,  when  • 
ground  for  staying  proceedings  in  an  action 
subsequently  brought,  1020.   Arbitratiok,  L 

SUMMONS  IN  BASTARDT. 
Babtardt. 
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TRUCK  ACT. 


SUPERIOR  COURTS. 

Certificnte  of  Judgd  that  the  action  was  one 
proper  to  be  tried  there ;  at  what  time  it  muy 
be  given,  683.     Shkriff,  L 

SUPPORT. 
Right»  of  owners  of  sarface  to.    See  Miitb. 

SURETY. 

Bond  of  indemnity  to  high  bailiif  \tj  snretics 
of  builiff  of  County  Court.  Liability  of  sure- 
tics,  how  affected  by  the  recent  County  Court 
Acts,  902.    County  Court,  II. 

SURFACE. 
Owners  of,  their  right  to  support    See  Minb. 

SURVEYOR. 

I.  Under  Building  Act  Order  of  justices  to 
dismiss,  when  bad  for  want  of  jurisdiolion, 
137.    BuiLDiWG  Act. 

II.  Of  highways ;  who  are  entitled  to  vote  at 
the  election  of  them,  tt99.    UicawAr,  L 


TAIL. 


See  Dbyisb,  XL 


TAXATION. 


See  Costs,  II. 


TENANCY. 
See  Landlord  and  Tenant. 

TERM. 

1.  Meaning  of,  in  a  lease  for  years.  Condition 
Precedent,  L 

IL  Outstanding  term.    SeePavisB,  L 

TOLLS. 

I.  How  distances  are  to  be  measured  under 
Turnpike  Acts,  350.    Turnpikb,  L 

IL  Provisional  3rder  of  Board  of  Health,  in- 
corporating clause  of  Towns  Improvement 
Clauses  Act,  abolishing  turnpike  tolls  in  a 
certain  district;  how  farinralid,  114.  .  Pub- 
lic Health  Act,  L 

TOTAL  LOSS. 
8«e  Insurancb,  IIL 

TOWNS  IMPROVEMENT  CLAUSES  ACT. 
(10  A  11  VioT.  c.  34.) 

Provisional  order  of  Board  of  Health,  incor- 
porating sect  50;  how  far  inralid,  114. 
Public  Hbaltr  Act,  L 

TRADE. 

I.  Restraint  of.  Combination  of  millowners, 
47.    Contract,  VIL  1. 


II.  Public  trade ;  eovenant  by  lessee  B«t  to 
carry  on.  What  is  a  breach,  387.  La»iarb 
AND  Tenant,  VL 

TRANSFER. 
Of  shares.    See  Company,  IL 

TRAVELLING  EXPENSES. 

Of  voter.  Promise  by  candidate  to  pay,  wkem 
it  is  illegal,  447.  Corrupt  Practices  Pbb- 
YBNTioN  Act. 

TRIAL. 

L  Venae.  Right  of  practising  attorney  to  lay 
it  in  Middlesex. 

A  practising  attorney,  suing  in  person, 
still  has  an  absolute  privilege  to  lay  and 
retain  the  venue  in  Middlesex.  The  Coart 
refused  to  change  the  venue,  though  the 
cause  of  action  arose  elsewhere,  and  thou*li 
the  balance  of  conTenienee  was  against  the 
trial  in  Middlesex.     Grace  t.  Wiluur,      9S3 

II.  Notice  df.  When  a  defendant  may  not 
avail  himself  of  a  verbal  inaeearaey. 

Notice  of  trial,  delivered  and  dated  on  a 
day  in  Easter  Term,  1856,  was  (owing  to  aa 
amendment  in  the  pleadings  after  issne  and 
notice  had  been  prepared,  and  an  incomplMS 
alteration  of  the  notice  in  consequence)  given 
for  the  second  sittings  in  £a»ter  Tcna 
"next;"  and  the  case  was  tried  and  a  ver- 
dict obtained  against  the  defendant,  in  his 
absence,  at  the  second  sittings  in  Raster 
Term,  1850.  The  Court,  believing  that  in 
fact  the  defendant  bad  not  been  misled,  re- 
fused to  set  aside  the  verdict,  thongh  tbe 
defendant  swore  that  he  was  misled,  and  ale* 
to  merits.     Ftnn  v.  (rreea,  656. 

III.  Trial  by  judge,  witboat  a  jury,  andff 
Common  Law  Proeednre  Act,  1854.  Wbea 
written  consent  of  parties  not  necefMiyj 
838.    CoxMOH  Lav  Procrdurb  Acts,  IL 


TRO^'ER. 


When  it  lies. 


I.  By  assignees  for  eonvenion  by  a  third  party 
of  insolvent's  property  before  insolvency,  !• 
Bankrupt  and  Insolteitt,  IIL  I. 

IL  To  recover  plaintiff's  goods  delivered  to 
defendant  by  plaintiff's  bailee,  boni  fide, 
with  intent  to  give  a  lien  against  plaloti^ 
which  did  not  exist,  842.    Rbplatin,  L 

TRUCK  ACT. 
(1  A  5  W.  4,  a  37.) 

What  is  an  artificer  within  the  meaning  of  lbs 

Act 

By  an  agreement  with  a  mine  owner,  ttn 


TRUCK  ACT. 


VESTRY. 
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penoDS  engaged  m  <'  butty  oollien."  It  was 
-foHod,  as  a  fact,  that  butty  eolliers  got  the 
produce  of  the  mine  at  so  much  a  yard;  that 
they  employ  others  under  them  to  increase 
the  quantity ;  but  that  they  must  work  per- 
sonally, and  are  treated  as  workmen. 

Held  that,  on  this  finding,  butty  eolliers 
were  artificers  within  the  Tmek  Act,  stat  1 
A  2  W.  4,  c.  37 :  the  dietinetion  between  con- 
tractors and  artificers  depending  on  the  fact 
whether  by  the  engagement  they  were  la- 
bourers*   Boteer$  t.  Lavekin,  684 

TRU8TSBS. 
Legal  estate  in,  under  a  devise.    Dsyisk,  L 

TXJRNPIKB. 

I.  How  distances  are  to  be  measured  under 
Turnpike  Acts, 

By  a  turnpike  Aei,  the  tmstees  were  aatho- 
fiaed  to  ereet  toll  bars,  bat  not  within  three 
nUes  of  B. 

Held,  that  the  distance  fi-om  B.  must  be 
measured  on  the  straight  line  horiiontal 
plane ;  the  circumstance  that  the  Act  was  a 
turnpike  Act  not  being  sufficient  to  indicate 
an  intention  that  it  should  be  measured  along 
the  road.    Jewel  v.  Stead,  850 

IL  Provisional  order  of  the  Board  of  Health, 
incorporating  clause  of  Towns  Improvement 
Clauses  Act,  abolishing  turnpike  toils  in  a 
certain  district;  how  lar  invalid,  114.  Pub- 
lic Hbalth  Act,  I. 

UNDERWRITERS. 
See  Insubahcb. 

UNIFORMITY  OF  PROCESS  ACT. 
(2  A  8  W.  4,  a  80.) 

Does  not  destroy  right  of  a  practising  attorney 
to  lay  venue  in  Middlesex,  082.    Trial,  L 

USB  AND  OCCUPATION. 

Deed  of  demise,  delivered  as  an  escrow.  Tenant 
liable  for  use  and  occupation,  086.  Dbbd, 
III.  2. 

VARUNCE. 

In  the  tonnage  of  a  ship,  from  her  tonnage  as 
set  down  in  the  charter-party;  when  it  does 
not  amount  to  a  breach  of  warranty,  675. 
Sbip,  II.  2. 

VENDOR  AND  VENDEE. 

I.  Vendee  of  an  estate  at  a  public  auction,  pre- 
cluded flrom  repudiating  the  bargain  on  a 
ground  of  objection  specifically  excluded  by 
the  eonditions  of  sale,  650.  Contract,  VII.  5. 

IL  What  ratification  by  a  principal  of  the  act 
of  his  agent  amounts  to  a  signed  memoran- 

VOL.  VI. — 48 


dnm  within  sect.  4  of  the  Statute  of  Frauds, 
868.    Statutk  of  Frauds,  L 

III.  Acceptance  by  vendee,  within  sect.  17  of 
Statute  of  Frauds,  by  an  act  implying  owner- 
ship, 726.    Statdtb  or  Frauds,  IL  1. 

IV.  Acoeptance  by  vendee,  dnrhen  insufficient, 
the  contract  having  been  previously  dis- 
aflirmed  by  vendor,  765.  Statdtb  or  Frauds, 
IL2. 

V.  Sale  of  shares.    See  Compart,  IL 

VENUE. 

Right  of  practising  attorney  to  lay  venue  lu 
Middlesex,  082.    Triai,  L 

VESTRY. 

L  What  is  a  vestry  within  the  meaning  of  seet* 
52  of  Stat  15  A  16  Vict  e.  85.    Burial  or 
Dbad. 

By  a  private  act  (5  G.  1,  e.  10),  eonstiloK 
ing  a  township  a  distinct  parish,  a  vestry  was 
to  be  triennially  elected,  for  the  preserving 
better  order  in  the  new  parish,  for  better 
raising  and  ascertaining  all  taxes  and  assess-r 
meats  for  buying  bells  for  the  ehureh,  finish- 
log  it  and  keeping  it  in  repair,  defraying  the 
expenses  of  the  churchwardens  ooneeming 
the  same,  providing  stipends  Ibr  rector  and 
parish  clerk,  and  salary  for  scavenger,  and 
making  orders  and  by-laws,  and  keeping  and 
maintaining  good  rules  and  order  in  and 
about  the  church.  The  statute  gave  the  vestry 
power  and  authority  to  appoint  and  remove 
scavengers,  to  make  by-laws  and  rules  relat- 
ing to  the  church,  to  rate  occupiers  in  tho 
parish  for  defraying  the  expenses  of  buying 
bells,  finishing  the  church,  raising  stipends 
for  rector  and  parish  clerk,  and  salary  for  sca- 
venger. The  statute  also  subjected  the  in- 
habitants  to  the  customs  of  the  parish  of 
which  the  township  had  formed  part  for  the 
choice  of  churchwardens,  overseers,  and  other 
parish  oflicers:  and  the  vestry  of  the  new 
parish,  in  pnrsuanee  of  such  custom,  chose 
the  churchwardens  (one  nominated  by  the 
rector),  nominated  the  overseers  and  parish 
constables  (who  were  afterwards  appointed 
and  sworn  in,  respectively,  by  the  justices), 
and  appointed  inspectors  of  weights  and  mea- 
sures, and  laid  rates  for  the  purposes  men- 
tioned in  the  Act. 

Held,  that  such  vestry  was  within  the 
meaning  of  sect.  52  of  sUt.  15  J;  16  Vict  c. 
85,  as  a  vestry  "elected  under  the  provisions 
of  any  local  Act  of  Parliament  for  the  govern- 
ment  of  any  parish  by  vestries ;"  and  must 
therefore,  on  the  requisition  of  rate-payers 
under  sect  10  (extended  by  stat  16  A  17  Vict 
c  134,  s.  7),  be  convened  for  the  special  pur- 
pose of  determining  whether  a  burial  ground 
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should  be  provided,  under  the  Act  for  the 
parittb.     Regina  ▼.  Peten,  226 

n.  Election  of  veetrymen  ander  stat  18  A  19 
Vict,  c  120.  Action  for  maliciously  reject- 
ing plaintiff's  vote:  plea  that  a  rate  was  then 
unpaid  by  plain^ff :  replication  that  rate  was 
▼oid«  Ac,  288.    Batb,  II.  1. 

IIL  Resolution  of  vestry  to  borrow  money  for 
repairs  of  church,  under  Church  Building 
Act  What  is  a  "borrowing"  within  the 
Act»  807.    Batk,  IL  2. 

VOTE. 

I.  At  a  parliamentary  election.  When  a  pro- 
mise hy  candidate  to  pay  travelling  expenses 
of  voter  is  illegal,  447.  Cobbupt  Pbacticbs 
Pbbtcrtios  Act. 

ir.  Action  for  maliciously  r^ecting  a  rote  at 
an  election  of  vestrymen  under  staL  18  A  19 
Vict,  c  120.  Plea  that  a  rate  was  then  un- 
paid by  plaintiff;  replication  that  rate  was 

'  void,  &c,,  289.    Bate,  II.  1. 

VOTING  PAPER. 

Under  Municipal  Corporation  Reform  Act 
What  misdescriptions  are  curable  under  sect. 
142.  What  is  a  sufficient  description  of 
property,  363.  Mdhicipal  CoBPOBAnoir  Rb- 
FOBM  Act,  L 

WAR. 

Under  what  oircumstanoes  the  breaking  out  of 
war  avoids  a  contract  to  load  at  a  foreign 
port,  963.    Ship,  IL  3. 

WARRANT  OP  ATTORNEY. 

When  void  within  sUt  1  A  2  Vict  o.  110,  b.  69 ; 
1.    Bamkbupt  and  Ibsoltbnt,  IIL  1. 


WARRANTY. 
What  statements  do  not  amount  to  a  wsrraBty. 
L  Statement  of  tonnage,  in  a  charter-pai^, 

676.    Ship,  II.  2. 
IL  Of  seaworthiness,  in  a  time  policy,  172, 192. 

Ibsubahcb,  L  1,  3. 

WATER  COMPANY. 
Rateability  of.    See  Rate,  L  1,  IV. 

WEIGHTS  AND  MEASURES. 

Inspector  of,  for  a  district  When  the  appotat- 
ment  is  in  the  Quarter  SessionSy  830.  Jima- 
Dicnosr,  III.  3. 

WILL. 
Dbtisb. 

WINDING-UP  ACTS. 
(11  A  12  Vict.  o.  45,  and  12  A  13  Vict.  c.  lOS). 
Effect  of,  as  to  suspension  of  execution  against 
an  individual  shareholder,  1015.    Cokpaxt, 
IILl. 

WORKMEN. 

L  Combination  by  millowners,  to  employ  work- 
men according  to  certain  rules;  void  for 
restraint  of  trade,  47.    Cobtbact,  VIL  1. 

IL  What  is  an  artificer  within  the  maaBing  of 
the  Truck  Act,  684.    Tbuck  Act. 


WRECK. 


See  Iksubahch. 


YEARLY  TENANCY. 

Deed  of  demise  for  a  term,  delivered  as  an 
escrow.  Lessee  liable  as  jearlj  teaaa^  191 
Dbbd,  IIL  2. 
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